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PREFACE TO THE FOURTH EDITION. 

♦ 

The original text of Mr. Hardcastle has been so much alte^.ed, 
and so much has been added, in the successive editions prepared 
by the ^present Editor, that the present edition is more accurately 
described as being founded on Hardcastle. So much of the 
valuable material of the original edition as has been preserved 
in the present text is included in square brackets. 

Two new chapters have been added in Book II,, dealing more 
fully with subordinate legislation (o. 3, p. 256) and colonial 
legislation (c. 9, p. 399). Eeference has been more freely 
made to colonial decisions, which are yearly growing in 
importance, particularly in Australia, Canada, and India. At 
the end of Appendix C. (p. 625) is given a list, made as 
complete as has been found possible, of Colonial Interpretation 
Acts. The Appendix of words (B) has been increased by 
adding recent decisions. 

It is hoped that the labours of the Author and Editor will 
supply some clues to the intricacies of the statute book and 
a suflacient collection of judicial guides to its interpretation. 

But it is difficult, if not impossible, to indicate beforehand 
any out and dried method of determining the exact meaning of 
any statute. So many conflicting energies go to the making of a 
statute that it is not surprising to find incompleteness of expres- ♦ 
sioi, inconsistencies of wording, and even uncertainty of meaning 
and intention. The most that can be done is to indicate the 
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canons of construction, i.e.^ the presumptions which incline tlie 
balance in" favour of a reasoned and ^methodical interpretation, 
unless some special wording or indication of intention rebuts 
and counterbalances their weight. 

Pardiament is said to be omnipotent, and that it is capable^-of 
dealing with curious matters will be seen from the subjoined 
specimen of an eighteenth century preamble : — “ And whereas 
it has been customary for the Eector of the Parish of Eckington 
aforesaid for the time being, to keep and maintain a Boar for 
the Use and Benefit of the said Parish And whereas an Organ 
hath lately been erected in the Parish Church of Eckington 
aforesaid, and no Annual Salary being provided for the Organist 
thereof, and the said Parishioners being desirous to abolish and 
set aside the aforesaid Custom, and to appropriate an Annual 
Money Payment to the Organist for the time being in lieu 
thereof (35 Greo. 3, c. 100, private). The marginal note is: 
“Eector exempted from keeping a Boar, on payment of an 
Annual Sum to the Organist.’’ 


3, Temple G-aedexs, 
Vltli December, 1906 . 


W. F. CEAIES. 



PEEFACE TO THE THIED EDITION. 


The changes effected in this Edition consist in the main in the 
addition of anthoritative decisions given since 1892 as to the 
canons of interpretation, and in the excision of older decisions 
of less authority or value. The Appendix of words judicially 
interpreted has been revised and increased, and the Appendix 
of short titles has been enlarged by the addition of the bulk of 
those created by the Short Titles Act, 1896, and of the popular 
titles of numerous Acts. The Interpretation Act, 1889, has 
for convenience of reference been inserted in Appendix 0. 

W. E. 0. 


JJem liber, 1900. 
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PREFACE TO THE SECOND EDITION.^ 

^ 

In preparing this Edition the Editor has had the great advantage 
of the Author’s Notes up to the year 1885. The method and 
arrangement of the first Edition have in the main been followed, 
but very considerable additions and alterations have been made, 
in ordqr to bring this Edition up to date, and to include the 
substance of the many important decisions given since 1879 
with reference to statutes, so that this Work might be made as 
far as possible a complete book of reference on the subject of 
statute law. 

The Interpretation Act, 1889, has done much to simplify the 
language and facilitate the interpretation of statutes; but its 
practical and far-reaching effect is not yet fully realised. An 
endeavour has been made in this Edition to show how far the 
Act alters or adopts pre-existing rules of construction, and also 
to deal with the effect of ConsoHdation and Eevision Acts. 
The Author’s Appendix of Words judicially and statutably 
construed has been much enlarged ; but neither time nor space 
permitted the Editor to make the Appendix a complete dictionary 
of statutory terms. The second Appendix, of popular and 
short titles, is new, and intended to meet a need which the 
Editor has often himself experienced, but which will now be 
satisfied to a great extent by the Short Titles Act, 1892. 

For the Table of Contents in the first Edition has been 
substituted a table of contents at the head of each chajDter; 
and the Index has been reduced in bulk and simpHfied. The 
date of each case is inserted, to facilitate reference to sets of 
Beports jiot specified in the text or Table of Cases. 

W. F. G, 


July, 1892. 




PREFACE TO THE FIRST EDITION. 


The present treatise was jointly projected by my friend 
Mr, Edward Jenkins, M.P., and myself, about nine years 
since. Shortly after that time my friend relinquished his 
practice at the Bar for other pursuits, literary and political, 
and thenceforward the task of collecting and comparing 
authorities devolved upon me. I am, therefore, solely answer- 
able both for the form and matter of this compilation. 

HENRY HAEDOASTLE. 

Paper Buildings, Temple, 

August^ 1879 . 
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ADDENDA ET CORRIGENDA. 


Page 120j line 6, after “.S. v. West Ridwg Council f add now reported, 
(1906) 2 K jB. 676.” 

,, 147, line 19, for '‘statutory rule of construction,” read ''rule of 

statutory construction.” 

,, 177, line 13, after Chance v. Adame f for "Hardr. 325 ” read 

“(1696), 1 Ld. Eaym. 77, 78.” 
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,, 382, note (/), ) Peters, now reported 43 Sc. L. B. 872.” 

,, 413, note (5), add “In Outtrvmis case, Wehh y. Outtrim, on 6th 

December, 1906, the JncUcial Committee overruled the opinion 
of the High Court of Australia that legislation of the State of 
Yictoria imposing income tax on the salaries of Commonwealth 
officials was invalid, and did not accept the opinion expressed in 
B^Emden y. Pedder (1904), 1 Australia C. L. B. 91, as to the 

relevance of certain United States decisions as guides to the 

interpretation of the Commonwealth Constitution.” 

,, 418, in note (/), /or “p. 63 ” read “p. 43.” 

,, 433, to note (a), add Denahy & Gadely 'Main Collieries, Ltd, y. 
Yorkshire Miners' Association, (1906) App. Cas. 384, 400.” 

,, 472, note {u), after ^ Monas v. Bt. Dunstan' s-in-theAYest Church-- 
loardens, &c,," add “now reported 23 T. L. B. 13,” 
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1. [The object of tMs treatise is, in tbe first place, to set forth 
in a methodical way the rules now in force {a) for the interpre- 
tation of British] and Colonial [statutes, and also to explain their 
effect and operation. The Avord methodical is used advisedly, 
because the two most common characteristics of treatises on 
legal subjects are (as has been frequently pointed out by critics) 
an absence of method, and perfunctory citation of an undigested 
mass of references, with insufficient regard to the principles 
enunciated in the cases cited (h). This treatise professes to be, 
not a digest of all the oases in the books in which dicta are to be 


(a) Rules for the construction of statutes formerly adopted;^ but now rejected 
or forgotten, are not fully dealt with. Such rales are alluded to up and do-wn 
the reports; for instance, in Miller v. Salomons (1852), 7 475, at p. 559, 

Pollock, O.B., says as to a comment by Lord Coke upon Edw. 1, st. 4 
[Gircumspecte agath)^ “ I do not believe such a construction of a statute would 
be tolerated in modern times.” See also JEntick v. Oarrington (1765), 19 St. Tr. 
1060 ; Wilberforce, Construction of Statutes, 217. 

(5) With “ an abundance of that index lore which turns no student pale”;’ 
London Financial Association v, Kelk (1884), 26 Ch. D. 107, Bacon,. V.-C. 
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found on tlie siiuject cited, but a selection from the leading cases 
on the points discussed, or, from cases which ^'contain judicial 
dicta of the greatest weight and pertinence. As a general rule {c) 
a case is not cited without either quoting a dictum for it, or 
stating shortly the point decided: for it has been deemed 
better, in deference to judicial opinion, to seek Q^uthority at its 
source in actual decisions, since, as was said by Lord Hatherley 
in Garuetty, Bradley (1878), 3 App. Cas. 944, 950: ‘^Instead 
of taking the law as stated by a text- writer as to repeal by 
implication,’^ a judge prefers taking the law as it is laid down 
in a well-known case, which gave rise to a considerable amount 
of discussion.”] 

2. There are two very clear divisions into which law-books 
may be divided — namely, into those which treat of the theory 
of a certain subject, and those which contain the actual positive 
rules in force,” deduced from statutes and case law. The 
present treatise professes to come under the second category, 
being designed for the use of those readers, be they students or 
practitioners, who wish to know the rules by which statutes are 
interpreted, and the effect which statutes produce upon persons 
and things in general. The proper mode of writing a law- 
book,” it has been said, “is undoubtedly to place the subject- 
matter in a series of distinct propositions ; then, if each of these 
propositions be clearly understood, they can be applied to 
various different sets of facts, and form a well-defined ba^is for 
legal arguments ” (d). This is what has been aimed at in the 
following pages, and this work claims to be nothing more than 
an index, by means of which persons may be enabled readily to 
find the information or dictum required.] 

3. [Although it is a matter of every-day importance that the 
rules which regulate the interpretation of statutes should be as 
widely known as possible, it is not always easy to ascertain 
what those rules are. It seems strange, considering the multi- 
plicity of law-books, that until recent years, little has been 
written on this particular subject. Comyns, Yiner, and Matthew 
Bacon, in their well-known digests and abiidgments of the laws 
of England, have collected together (Com. Dig. tit. Parliament, 
P., and Bacon’s Abr. tit. Statute) the principal rules on the 
subject which are to be found in Coke’s Institutes, and in the 
older reports, more especially Plowden. But neither these 
collections of rules nor the treatise most generally recognised as 
the best authority on the subject, Dwarris on Statutes (<?), can 
be said to have dealt comj)letely with the subject, and this last- 

{c) [This rule is not okserved in the chapter on the Commencement and 
Duration of the Effect of Statutes, Part II. chap. vi. The decisions on this 
hranch of the subject turn so much upon the wording of the particular statute 
under consideration, that it appeared desirable to append a list of cases, which 
might possibly be in point when the question arises upon some future occasion.] 

[d] Spectator, Sept. 23, 1876, p. 1191. 

(-?) 2ncl edit, published in 1818. 
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mentioned treatke has not been re-edited for more tkan fifty 
years.] ' • 

Since the fia’st edition of this work was begun, two English 
law-books of high merit on the Interpretation of Statutes hcsve 
been published by Sir P. B. Maxwell (/), and Master Wilber- 
force, and also the valuable Judicial Dictionary of Mr. Stroud (^), 
which is not primarily concerned with statutes, but is a valuable 
epitome of judicial interpretations of statutory terms. Besides 
these special works the indices to the various series of law 
reports now include, under the head Words, the judicial defini- 
tions of legal terms. Thus, by the industry of many workers, 
are being laid the foundations of a lexicon to the statute law of 
this country. 

[The interpretation of statutes has been ably treated in (2) American, 
America by the late Mr. Theodore Sedgwick (h). The object 
of his treatise is to explain the technical terminology that 
belongs to them (constitutional and statute law), to give their 
classification, describe theii’ incidents, and finally to define the 
mode of their application ; to declare the rules of interpretation 
by which they are, in cases of doubt, to be expounded, and to 
illustrate these rules by the light of adjudged cases’’ (t). His 
treatise has been of the greatest assistance in the preparation of 
the present work, and is often quoted from, for the rules 
governing the application of statutes may, as a general proposi- 
tion, be considered the same in both countries” (k). But the 
head of co^istitutional law is peculiar to American jurisprudence] 
and to the j urisprudence of those parts of the Eing’s dominions 
which, like Canada and Austraha, have federal constitutions (t) ; 

[for the Legislature of the United Kingdom is unfettered by any 
conditions as to the laws which it may make (w^).] 

4. [The importance of collecting together and succinctly Importance of 
stating the “ legal rules for the interpretation of British 
statutes” (n), arises in the first place from the fact that “the yityortoow- 
subj ects of this country are bound to construe rightly the statute ing the rules. 

(/) See 4th edit, by Theobald, 1905. 

(y) 1st edit. 1890 ; 2nd edit. 1903. A Supplement is in preparation. 

(7^) A Treatise on the Eules which Grovern the Interpretation and Construction 
of Statutory and Constitutional Law : 2nd edit, by J ohn Norton Pomeroy. 

(i) Z. 0 . p. 17 ; and see pp. 19, 20. 

(/c) Sedgwick, 1. c.p. 19. See also pp. 173 — 186, where the power of the judges 
to interpret laws is elaborately discussed. [In United States v. jUcItae (1867), 3 Ch. 

App. 79, 86, Lord Chelmsford said, as to an Act of Congress, the meaning of 
which was being discussed; “It is not suggested that there are any words 
in the Act of Congress which bear a peculiar meaning dihcerent from the ordi- 
nary one, or that the Acts of an American Legislature have a construction 
peculiar to themselves. I do not see that there is any impediment to an English 
judge with the Act of Congress before him construing it for himself, without 
further aid, just as he would an English Act of Parliament.”] 

il) There are also certain legal limitations on the law-making powers of all 
legislative bodies in the British Empire other than the Imperial Parliament. See 
Part II. chap. ix. 

(m) See Dicey, Law of tbe Constitution (6th edit.), p. 39. 

[n) [“ Our province,” said Lord Westbury, in Williams v. Bishop:) of Salishury 
(1863), 2 Nioore, P. 0. N. S. 376, 424, “ is to ascertain the true construction of 
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law of ilie lanS; to aver in a court of justice that they have 
mistaken the law is a plea nc? Court is at liberty to receive ’’ (c). 

Another reason is, that while all British statutes must be 
c(Kistrued^on the same principles’’ {p), whether the objects of 
the statute be (Hke the Foreign Enlistment Act, 59 Geo. 5, c. 69) 
of the utmost national importance, or whether the Act be merely 
an Act “ regulating the merest points of practice or some such 
trifling matter ” (j;), those principles are not wholly the same as 
4:hose which govern the construction either of Scotch or colonial 
statutes, or of other written instruments, such as wills, deeds, or 
parol agreements.] 

It may be said that the rules for the construction of all 
written instruments, whether of a public or private character, 
are almost, if not entirely, the same. Sir George Jessel(( 7 ) and 
Lord Bowen (•>•) have both expressed this view ; but though 
their opinion is valuable to correct any tendency to set up 
narrow distinctions, documents expressing the will of a Sovereign 
Legislature, and the result of political strife and compromise, 
can never be regarded in quite the same light as private docu- 
ments, ho-wever solemnly prepared and authenticated. 

[No doubt, there are certain general principles, “ on which,” 
as Lord Blackburn said in Wear River Commissioners v. Adam- 
son (1877), 2 App. Gas, 743, 763 (.s), ‘Ghe Courts of law act in 
construing instruments in writing, and a statute is an instrument 
in writing. In all cases the object is to see what is the intention 
expressed by the words used. But, from the impei^ection of 
language, it is impossible to know what that intention is without 


those articles of religion according to the legal rules for the interpretation of 
statutes m A similar phrase was adopted by Lord Blackburn in Gardner v. 
Lucas (1878), 3 App. Cas. 603 ; we must construe the Act,” said ho, ‘‘ accord- 
ing to the legal rules of construction.”] And in. Fletcher y. FLudson (1880), 5 
Ex. D. 287, 293, Brett, L.J., said: “We must construe Acts of Parliament 
according to the well-recognised rules of construction.” 

{p) \_The Charlotta (1814), 1 Dods. Adm. 392, Sir W. Scott. In Cooper v. 
Thibhs (1867), L. R. 2 H. L. 149, 170, Lord Westhury said : “ It is said Ignorantia 
juris hand excusat, hut in that maxim the word jus is used in the sense of de- 
noting general law, the ordinary law of the country. But when the word jus is 
used in the sense of denoting a private right, that maxim has no application . 
Private right of ownership is a matter of fact : it may he the result also of 
matter of law ; but if parties contract under a mutual mistake and mis- 
apprehension as to their relative and respective rights, the result is that that 
agreement is liable to he set aside as having proceeded upon a common mistake.” 
Similarly, in Spread v. Morgan (1864), 11 H. L. 0. oS8, 602, Lord Westhury 
observed that this maxim will not he carried so far as to expect every person 
to know the rules of equity on a subject, for instance, like that of election. 
“This Court has power,” said Turner, L.J., in Stone v. Godfrey (1854), 5 Le G-. 
M. & G. 76, 90, “to relieve against mistakes in law as well .o- 
mistakes in fact.”] On this subject see Gaslight and Coke Co. y. 

Fail. Co. (1892), 9 T. L. R. 98 ; Pollock, Contracts (7th edit.), 452 ; Leake, 
Contracts (6th edit.), 228. 

(p) Att.-Gen. v. Silleni (1863), 2 H. & C. 431, 537, Bramwell, B. 

{q) Pari. Pap. (1875), ISTo. 208, p. 88; Re Levy (1881), 17 Ch. D. 746, 750. 

(r) In Curtis v. Stovin (1889), 23 Q,. B. L. 513. 

[s) See also Caledonian Rail. Co. v. Forth Rritish Rail. Co. (1881), 6 App. 
Caa. 114. 
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inquiring furtlier, and seeing what the Sircumstances were with 
reference to whi«h the words -wereaised, and what "was the object 
appearing from those cii’cnmstances Vhieh the person using them 
had in view.’’ But at the same time w'e find that with regard 
to each particular kind of written instrument there ^are certtiin 
special rules which govern their construction.] 

[The statuteTaw of Scotland prior to the CJnion is not eon- Scots Acts, 
strued in precisely the same way as that of England. The 
law of Scotland,” said Lord Eldon, in Johnstone v, Stott (1802), 

4 Patou (Sc. App.), 274, 285, ‘^admits of more departure 
from the letter of its statutes than we have any idea of in this 
country. We have seen, that the Ooints of that country super- 
added provisions to their statutes, and they also do not scruple 
to enforce their statutes at times as gently as the statutes admit 
of being interpreted. We see here, too, that a Scotch statute 
may be lost by desuetude ” (z^).] 

With regard to colonial Acts {^l)y it must not be assumed that Colonial Acts, 
the legal effect of the terms used is the same as it would be in 
an English statute. In Western Counties Rail. Co. v. Anderson 
(1892), 8 Times L. E. 595, 597, Lindley, L.J., said: “The 
plaintiff company is governed by the laws of Nova Scotia and 
of Canada. . . . These laws being in the English language, this 
Court is, of course, competent without the assistance of Canadian 
lawyers to understand the meaning of the words in w'hich these 
laws q^e expressed ; but the legal effect of that meaning must 
be ascertained from legal experts in the colonial laws, and must 
not be assumed to be the same as the legal effect in this country 
of similar language occiuuing in an English Act of Parliament.” 

In Petersicalcl v. Bartley (1904), 1 Australia C. L. E. 497, 509, 
the words “ duties of excise ” in the Commonwealth Constitution 63 & 64 Viet. 
Act, 1900, w^ere interpreted as referring to excise as understood 
in Australia, and not to its meaning in statutes relating to the 
United Kingdom. 

“ The extent to which decisions in English Courts passed with 


{t) Hereon see Bell, Diet. Law of Scotland, tit. ‘^Desuetude;” SmolUtt v. 
Buntem (1730), 1 Baton, Sc. App. 26 (H. L.). It is improbable that any Court 
will hereafter hold any Scots Act to be in desuetude which has been omitted 
from the repeals ehectedby the Statute Law Bevision (Scotland) Act, 1906, which 
may fairly be regarded as the indorsement by the Legislature of the opinion of the 
draftsman (expressed in col. 4 of the Bill as introduced) that certain enact- 
ments are obsolete or in desuetude. 

(li) In Trimblex. Kill (1880), 5 App. Gas. 342, 344, the Judicial Committee held 
that in colonies where an enactment has been passed which is similar to an 
English enactment, if the English enactment has been judicially interpreted 
by an English Court of law, the colonial Courts should govern themselves by 
that English judicial interpretation when called upon to construe the colonial 
enactment. It is not unusual in colonial Acts to insert in the margin of each 
enactment the English enactment on which it is modelled. As to Indian and 
colonial interpretation Acts, see the list, post, Appendix C. A similar rule has 
been laid down in the United States as to the construction of statutes adopted 
from the legislation of other countries or states. Interstate Traffic Commlssmi v. 
Baltimore, Bailroad (1891), 145 U. S. 263 ; Whitney v. Box (1896), 166 
U. S. 637. 
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reference to statutes of Parliament and the prerogatives of the 
Crown render the English law, will he a safe gnide to the inter- 
pretation of Acts passed the Indian Legislature, and the 
prerogatives of the Crown in India will depend very much upon 
th<^ polio/' and eonrse of Indian legislation and the powers of 
the Indian Legislature ’’ (.r). 

The Judicial Committee of the Privy Councii has not, how- 
ever, to resort to the evidence of experts for the meaning or 
effect of such laws, being the supreme judicial tribunal for their 
mterpretation (/. [In Prociireiir y. Bruneau (1866), 

L. E. 1 P. 0. 169, 191, where the question to be decided was as 
to the meaning of a certain word in the Civil Code of the 
Mauritius (c), the Judicial Committee had in the first place “ to 
ascertain the general principles by which the [French] Courts 
are governed in the construction of the Code ; ’’ and, having 
ascertained these principles, they then had to apply them in 
interpreting the particular wnrd in dispute.] But where the 
law of the colony is based on the common or statute law of 
England, no reason exists for any exceptional rule. 

In the construction of a contract there cannot be said to be 
any rules of law applicable, but the governing principle is to 
ascertain the intention of the parties to the contract through the 
words they have used’’ (a), which words are to be taken in 
the sense which the common usage of mankind has applied to 
them in reference to the context in which they are found” (h). 
It is seldom, in construing mercantile contracts, that any 
technical or artificial rule of law can be brought t^ bear on 
theii’ construction ; the question really is the meaning of the 
language” (c), and ^Hhe grammatical meaning is, as in other 
cases, the meaning to be adopted, unless there be reason to the 
contrary ” {cl). 

The main rules of construction applicable to contracts are 
well laid down by Sir Howard Elphinstone (Conveyancing, 
5th ed., p. 24, and 1 L. Q. E. 466) with reference to deeds : — 

Blrst. “ When the words used in a document are in their 
primary meanings unambiguous, and when such 


(.^') Bell V. Madras Municipal Commissioners (1002), Ind. L. B. 25 Madras, 457, 
473, Bhashyam Ayyangar, J. 

[y] To this there is, perhaps, one exception arising from Art. 74 of the Con- 
stitution of the Australian Commonwealth (63 & 64 Viet. c. 12, Sched.), and 
leave to appeal from other judgments of that Court, or from decisions of the 
Supreme Court of Canada, is only sparingly given, having regard to the august 
character of those tribunals: Clergiie v. Micrray^ (1903) A.. C- 521 ; Daily Tele^ 
graph Meivspaper Co. y. McLaughlin, (1904) A. C. 776 ; Victorian Bailway Com- 
missioners v. Broion, (1906) A. C. 381. 

(z) As to the sources of the law of this colony, see Preface to Mauritius Laws 
(edit. 1903). 

{a) [MMonnelY. Murphy (1873), L. B. 5 P. C. 203, 218. 

ip) LordY. Sydney Commissmiers (1858), 12 Moore, P. C, 473, 497. 

(c) MDonncl v. Murphy (1873), L. B. 5 P. C. at p. 219.] 

\d) SoutMvellY. Bowditch (1876), 1 C. P. D. 374, 376, Jessel, M.B. 
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meanings are not excluded l5y tlie context, and are 
sensible tcith resjwct to the cwcumstances in tlie 

autlior "was placed at tlio time of writing, including in 
such circumstacLces the status of the 2 :)ersons to whom 
the document was addressed, such primafy meanings 
must he taken to he those in which the author used ’’ 
the •words. This, with the modifications already 
indicated, is applicable to statutes. 

Sccoyid, “ Extrinsic evidence is admissible for the j)nrpose 
of determining the primary meanings of the words 
employed, hut not for any other purpose whatsoever.’’ 

Third. Intrinsic evidence is admissible for the 

of discovering the primary meaning of the words 
employed.” 

Fourth. ‘‘Where the primary meaning of any word is 
excluded by the context, we must affix to that wnrd 
such of the meanings which it properly bears as will 
enable us to collect uniform and consistent intentions 
from every part of the document.” 

In these rules, by primary, sometimes called literal, meaning, 
is intended, not necessarily the jerimary etymological {i.e. literary 
or dictionary) meaning, but either — 

(1) The meaning usually affixed to the words at the time 

when the author of the document wrote, by persons of 
the class to which he belonged ; or, 

(2) Tlie meaning in which the words must have been used by 

such ^^oi-sons, having regard to the circumstances at 
the time of execution ; or, 

(3) The meaning which it can be conclusively shown that the 

author was in the habit of affixing to them. 

It follows that the primary meanmg of a technical word in 
a document relating to the art or science to which it belongs is 
its technical meaning. Thus, in a legal document, wherever a 
word occurs which in law bears a technical meaning, that 
technical meaning, and not the popular meaning, if any, is the 
primary meaning for the purpose ie). 

Decisions upon the construction of deeds and contracts are 
not further referred to in this work, because they are rarely of 
any assistance in construing an Act, save so far as they evidence 
contemporary ex^oosition or the practice of conveyancers as 
interpreting a statute long in force. The difficulty of applying 
such decisions is, that the deeds may be drafted to evade the Act 
in question or with intentions quite irrespective of the Act. 

In Reid v. Reid (1886), 31 Oh. D. 402, the Court rejected as 
useless for the construction of the Married Women’s Property 


[e] Elphinstone, Conveyancing (Sth edit.), 25 ; and see Korton on Deeds 
(1906), p. 56 et seq. 
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Act, 1882, deci^ons as" to tlie meaning of covenants (/) in 
marriage ^settlements, on the ground (p. 406) that such cases 
must he approached with a pfesumption that they were intended 
to exclude the husband from acquiring the property of his mfe 
if it should fall into ]3ossession during coverture ; whereas, in 
dealing with the Act, no such presumption arose. And in 
Midland Rail. Co, v. llohvmon (1889), 15 ApjJ. Cas. 19, in 
construing the word “mines” in the Eailways Clauses Act, 
1845, Lord Herschell said (p. 27) : — “In dealing with this 
cjjse, it must be remembered that all your lordships have to do 
is to interpret the words of the enactment, and not to lay down, 
even if it were possible, any general rule as to the interpretation 
of the word ^ mines.’ I doubt whether much assistance is to be 
obtained from cases in which a construction has been put upon 
that word in instruments embodying merely agreements between 
the parties to them, unaffected by any statutory enactment. In 
such agreements, in the absence of a distinct indication of the 
contrary intention, it is always to be assumed that the reserved 
mines are only to be worked in such a manner as is consistent 
with the surface remaining undisturbed.” 

With regard to the construction of wills, although the rules 
as to the interpretation of statutes and of wills are, to a certain 
extent, analogous, and although some judges have stated that, 
in their opinion, “ a will, especially one of personal property, 
ought to be construed according to the rules of construction 
aj)j)licable to all documents and not according to artificial 
rules ” (g), there are to be observed “many and striking dis- 
crepancies, such, for instance, as the rules which govern the 
evidence to be admitted in explaining ambiguities in wills, the 
arbitrary principles which have been adopted for their construc- 
tion, and the vague discretion exercised by the Courts under the 
name of the doctrine of cy-pres ” (Ji) , Decisions on the con- 
struction of wills are, therefore, of little or no value in inter- 
preting statutes. They are far too numerous in the law reports, 
and the rules of construction laid down almost deserve the 
description of Lord Halsbury (?), “ as a mode of arguing in a 


(/) See p. 410, Fry, L.J. 

(y) In Grant Y. Grant (1870), L. F. 5 C. P. 727, Blackburn, I., approved bis 
statement in Blackburn’s Contract of Sale, p. 49 : “A will is tbe language of 
tbe testator, soliloquising, if one may use the pbrase, and the Court, in con- 
struing his language, may properly take into account all he knew at the time, 
in order to see in what sense the words were used.” And in Blddul^h v. Lees 
(1858), E. B. & E. 289, at p. 317, Martin, B,, cited with approval the rule for 
the construction of wills enunciated by Lord Kingedown in Towns v. Wcntivorth 
(1858), 11 Moore, P. C. 526, 543; see also Re JBedsoyi" s Trusts (1885), 28 Oh. D. 
525, Brett, M.R. ‘‘The authorities show conclusively that the same principles 
apply in c deed and in construing a will:” Re Friend^ s Settlements 

(1906) 1 0". 7, 'r..”well, J., who states and follows the opinions of Lord St. 
Leonards and Lord Brougham in Cole v. Sewell (1848), 2 H. L. C. 186. 

{Ji) Sedgwick, Statutory Law (2nd edit.), p. 223. 

(i) Leader v. Liiffey (1888), 13 App. Cas. 294, 301. Of. his remarks on the 
same point in Scale v. Rawlins^ (1892) App. Cas. 342, 343. 
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vicious circle.” But such, dicta are uttered ujider the extreme 
provocation of .having irrelevant cases cited, and must not he 
too curiously scanned. What they really mean is, that pre- 
sumptions of meaning are not to he pressed too far. A rigid 
rule of construction is a contradiction in terms. If it doe^ not 
yield to an evident contrary intention it is a rule of law and not 
of construction, as Mr. Yaughan Hawkins pointed out many 
years ago ” (/:). 

5. Sir H. Elphinstone has pointed out (/) with reference to Distinction 
deeds the distinction between rules of law and rules of construrc- 
tion. A rule of law exists independently of the circumstances ruleTof^con- 
of the parties to a deed, and is inflexible and ^^aramount to the straction. 
intention expressed in the deed. A rule of law cannot be said 
to control the construction of a statute, inasmuch as a British 
statute is itself part of the supreme law of the land and over- 
rides any pre-existing rules with which it is inconsistent. A 
rule or canon of construction, whether of will, deed, or statute, 
is not inflexible, but is merely a presumption in favour of a 
particular meaning’ in case of ambiguity. In L. N. W, R. v. 

JEmns, (1893) 1 Ch. 16, 27, this has been well expressed by 
Bowen, L.J., with reference to the question whether it was 
intended by a private Act to grant a right of support by sub- 
jacent strata to a railway constructed under statutory powers : 

“When we pass from private grants between individuals to 
titles and rights created by an Act of Parliament, the exact 
subject-matter is altered, but similar rules of good sense and 
law obtain when we have to interpret sections which do not 
expressly decide the matter. These canons do not override the 
language of a statute where the language is clear : they are 
only guides to enable us to understand what is inferential. In 
each case the Act of Parliament is all-powerful, and when its 
meaning is unequivocally expressed the necessity for rules of 
construction disappears and reaches its vanishing point.” Con- 
sequently a rule of construction with reference to statute must 
always be a proposition in the following form : — 

“ If a given proposition or phrase A may mean B, C, or D, 
it must be taken to mean B when occurring in an Act relating 
to a particular subject, unless the context (or the circumstances 
under which the Act was passed so far as they may be proved 
or judicially noticed) exclude that meaning.” 

This description of a rule of construction is substantially 
recognised in recent legislation both by the form in which 
interpretation clauses are usually drafted and by the Interpreta- 52 & o3 Viet, 
tion Act, 1889 {m), which, though mainly intended as an aid to 
the draftsmen of future Acts and to facilitate the expurgation 


{h) Sir D. Pollock, 4 Law Quarterly Eeview, 488. 

(l) On Interpretation of Deeds, Pref, p. 5. See Conyeyancing, 3rd edit. p. 29, 
and 1 L. Q. D. 466. 

(m) Fost, Appendix C. 
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and revision of statate book, bas given statutory authority 
to a series^ of rules of construction, not as beings inflexible rules 
of law, but as presumptively' applicable unless a contrary 
intention appears ; and it is doubtful -whether it is safe to lay 
down befoihhand canons of construction by reference to which 
the objects of future statutes are to be defined, except those 
which require the Court to consider the history of 'the legislation 
on the subject under consideration, the nature of the subject, 
and the mode in which the legislation is framed, and the rules 
of^ construction applicable to all documents in general . 

Distinction 0. There is a distinction sometimes forgotten between the 

preSioiTand construction of statutes and mere casuistry or meta- 

casnistry. physics. In some recent decisions the Courts have been tempted 
to discuss the limits of free will in deciding what voluntary ” 
meant in a revenue Act (6 ) , and in construing the Eoman 
maxim, Volenti non fit injuria^ as apphed to the Employers’ 
Liability Act, 1880 Eore-knowledge and the foundations 
of rational belief came in question in Fenny v. Hanson (1887), 
18 U. B. D. 478 {^), where the Court had to decide whether an 
astrologer could sanely or honestly believe in his power to tell 
fortunes. And in Ptcg. v. Clarence (r) and Reg. v. Bee (s) the 
nature of assent on the part of married women to sexual inter- 
course was somewhat casuistically discussed by the many judges 
before whom those cases were heard. 

Classification 7, It seldom happens,” said the Court in the case of Scott y. 

Xcyr/ (1876), 2 Ex. D. 39, 42, ^^that the framer of an Act of 
Parliament has in contemplation all the cases that are dikely to 
arise under it, therefore the language used seldom fits every possible 
ease ; ” consequently the difficulties as to the interpretation of 
statutes consist chiefly in the application to various and com- 
plicated circumstances of words which are of a wide and general 
meaning ” (z^), and a very large proportion of the cases which 
turn upon the construction of Acts of Parliament arise from the 
fact that the particular point under consideration was not 
l^resent to the mind of the draftsman when he drew the Act (^^) . 
Such cases, therefore, are simply decisions upon the language 
used in the particular statute as applied to the particular case 
under consideration, and can be only to a very slight degree 
useful for the purpose of elucidating the general rules upon 
which statutes are to be construed (x ) . J 


(n) Lampliigh v. Norton (18S9), 22 Q. B. D. 452, 459, Bowen, L.J. 

(o) He New JJnvvereity Chib (1S87), 18 Q. B. B. 720. 

\p) /Smith Y. HaJcer, (1891) App. Oas. 325 ; IFilliams v. Birminqliam Battery^ 
Go., (1899) 2 Q. B. 338, 0. A, ,* and-S^ JEntio'istle, (1899) 1 Q. B. 846. 

{q) See 3 Law Quarterly Be view, 359. 

(V) (1888), 22 Q. B. B. 23. 

(5) (1884), 14 L. E. Ir. 468. 

(7) Att.-Gen. v. Cecil (1870), L. B. 5 Ex. 263, 270, Kelly, C.B. 

{u) ClemenUon v. Mason (1875), L. B. 10 0. E. 209, 221, Benman, J. 

(h) See Fishhurn v. Nollingshead, (1891) 2 Oh. 371 ; and 6 Law Quarterly 
Beview, 301. 
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$ 

The cases upon statutes, which yeariy occupy a larger iDortion 
of the reports^ fall into three classes — 

(1) Those which la^r down general rules of construction ; 

(2) Those which decide on the applicability of the established 

rule to particular enactments ; and 

(3) Those.which decide whether the accepted construction of 

an enactment includes or excludes a particular set of* 
fects. 


When the meaning of an Act is settled, a merely illustrative 
decision may require record, but its details are usually unim- 
portant fi ) , and those decisions alone are of general importance 
which accurately and succinctly state the general rules of con- 
struction, and point out the proper methods of applying them 
to each enactment which calls for judicial interpretation, and the 
limits of their applicability. It is necessary to keep in view the 
caution of Cotton, L.J,, in Ac^dv. Beid (1886), 31 Ch. D. 402,405 : 

The question for our consideration is, what is the true meaning 
of the language which the Legislature has employed ? Oases on 
the construction of other Acts or instruments generally give very 
little help to the Court, but if there is any principle laid dovm 
we ought not to disregard them in considering a different Act or 
instrument.’’ 

But in the case of statutes consolidating former law or 
adopting words from former Acts which have been judicially 
construed, the case law on the enactments consolidated or copied* 
may be of great value in interpretation (z ) ; and in the case of 
the adoption by a Colonial Legislature of the substance of a 
British statute the same may be said. And in the interpretation 
of the Constitution of the Australian Commonwealth it has been 
held reasonable to infer that when the framers of that instrument 
inserted provisions indistinguishable in substance, though varied 
in form, from the provisions of other legislative enactments 
which had received judicial interpretation, they intended that 
such provisions should receive like interpretation {a). 


[y) [Sedgwick (Statutory Law (2ud edit.), pp. 254, 311, 316) cites and 

comments upon many cases where the only point to be determined was how- 
to apply a particular enactment to a particular set of circumstances, with a 
view to proving that the Courts still decide cases upon what is called the equity 
of the statute (see Vernon's case (1672), 4 Co. Rep. 1 4 a, and post, p. 112) ; 

hut it will be found, if these cases are examined, that no reasons are given 
by the Courts for those decisions, and that in fact they merely decided as they 
considered best under the particular circumstances ; for, as Hannen, J., observed 
in H. V. Surrey (1871), L. R. 6 Q. B. 87, 93, “the intention of the Legislature 
must depend to a great extent upon the particular object of the statute that 
has to be construed.”] See also Lucas v. Dixon (1880), 22 Q,. B. D. 359, Lord 
Esher, M.R. 

[z] See Dx parte Camplell (1870), L. E. 5 Ch. App. 703 ; Elphinstone, Con- 
veyancing (5th edit.), 28. 

(a) D'Dmden v. Fedder (1904), 1 Australia C. L. E. 91, 112, Griffith, C.d. 
Under this ruling the High Court of Australia has interpreted the Common- 
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[To attempt to collect all these decisions would entail a labour 
disproportionate to the result, for in a large number of such 
cases the statutes in cj[uestion ‘haye been repealed, and, where 
they are still in force, the particular <points in dispute are 
extremely unlikely to occur again, and the decisions are easily 
found in treatises relating to the branch of law dealt with by the 
particular Act. This work is therefore confined tcf the enuncia- 
tion of general princijjles of construction, and no attempt is 
made to collect all the decisions of the Courts upon mere words. 
But in the chapter on the Interpretation of Words are collected 
such judicial dicta as seem to explain on what principles the 
meaning of words used in statutes is to be arrived at, and in an 
Appendix is given a list [h) of words often to be met with in 
statutes which have received judicial interpretation.] 

Strict and 8. [It has been usual in treatises on the interpretation 
^tiSion^' of statutes to have a chapter on strict and liberal con- 
struction, and to specify what kind of statutes are commonly 
construed strictly, and wdiat kinds are construed liberally. 
It will be seen, however, that the rules on this head are 
extremely vague, if, indeed, it can be said that there are 
any rules at all (c) ; the truth being that, The judges have 
perpetually taken refuge in the clouds and mist of strict and 
liberal interpretation whenever they have been pressed by the 
hardship or injustice of a particular case’’ [d ) ; and, as Lord 
Hobart said in Sheffield -v. Ratcliffie (1616), Hob. 346, “If^you 
cask me by what rules the judges guided themselves in diverse 
expositions of the self-same word and sentence, I ansv«3r, it is 
by that liberty and authority which judges have over statute 
laws according to reason and best convenience to mould them to 
the truest and best use.” In this treatise, therefore, a different 
plan has been adopted with regard to the enunciation of the 
rules which govern the construction of statutes — namely, in the 
first instance, to lay down as precisely as possible the rules 
which regulate the construction of all statutes, the language 
of which is clear and unequivocal, and then, in the next place, 
to state in what way the meaning of obscurely worded statutes 
may legitimately be arrived at. By dealing with the subject 
in this way, it is hoped that it will be found that all the various 

wealtli Constitution by reference to decisions on tbe corrc-pon diner parts of the 
United States Constitution, , following McCulloch v- ManjUnd (1 b29j, 4 Wheat, 
U. S. 2. And see Sydney Mumcljgal Council v. Commonwealth fl904), 1 Australia 
C, L. R. 210, 239, O'Connor, J. 

(/;) This list is not exhaustive. Its omissions can be supplemented from 
Stroud’s Judicial Dictionary and the various Digests, oul tit. ‘‘ Words.” 

(c) See Ex parte Milne (1889), 22 Q. B. D. 685, 695, Esher, M.R. ; and 

[Dwarris, Statutes (2nd edT.C : S.-d;’wick, Statutory Law (2nd edit.), 

pp. 256— 31§.] InEillY..',' (1879), 4 Q. B. D. 433, 442, 

Pollock, B., said: It is a dangerous doctrine, and one contrary to the true 
rules of construction, to require or allow a judge to give an effect to the same 
words wider or narrower in proportion as he might think the general scope 
of the Act in which they were found of great or small public importance.” 

[d) Sedgwick, Statutory Law (2nd edit.), 307. 
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Power of Judges <to Construe. 

• ^ 

rules which exist with regard to the interpretation •of statutes 
are stated in as plain a manner cis the nature of the ease will 
permit.] . 

9. [The rules enunciated in this treatise as to the interpreta- Extent and 
tion and effect of statutes are in the main taken from the jflfctaliiitlio- 
decisions of •the ComTs of law or the dicta of the judges,] rity to ^ater- 
Parliament has power hy statute to declare the common law off statutes, 
the meaning of any prior statute, and may declare wrong or 
repeal any judicial legislation effected by inter^oretation or mis- 
interpretation of statutes, and may make the declaratory or 
repealing enactment retrospective. But subject to this power 
the interpretation of statutes is wdthin the special province and 
under the exclusive control of the judicature, a control exercised 
only in the course of a legal proceeding and generally only 
upon examination of the terms of the statute itself {e ) . 

The sole judicial authority ultimately competent to construe 
a statute extending to the whole or to any part of the United 
Kingdom is the House of Lords. 

The interpretations, whether of the Crown itself or of officers 
or HejDartments of State, or of resolutions of one House of 
Parliament (/), or of subordinate judicial authorities, ecclesias- 
tical or temporal, must yield to the judicial interpretation of the 
Supreme Court and of the House of Lords, which will never 
adopt an erroneous construction, of how^ever long standing, 
unless it justifies the application of the principle commiam error^ 
facitju^ Coke (2 Inst. 618), in speaking of judicial authority, 
said : ‘‘ Which answers and resolutions, although they were not 
enacted by authority of Parliament, as our statute of Artlcull 
cleri in 9 Edw. 2 was : yet being resolved unanimously by all 
the judges of England and Barons of the Exchequer, are, for 
matters in law, of highest authority sent to the Court of Parlia- 
ment.’’ One of the resolutions referred to was that the inter- 
pretation of statutes concerning the clergy belongs to the judges 
of the Common Law. 

The marked tendency of judicial decisions is to render 
uniform for all the King’s dominions the rules relating to the 
construction of statutes (^). As Lord Watson said in Cooper v. 


[e] See Eicey, Law of the Constitution (Gth edit.), 3-31. 

(/) Dicey, L c. 351. In the South African Bepublic resolutions of the 
Volksraad were declared to be equivalent to laws. VYithin a certain limited 
sphere, by the law or custom of Parliament resolutions of either House, though 
not statutes or laAVs, are only in a very limited sense subject to revision or’ 
disregard by the ordinary Courts of law. That sphere is that within which 
either House acts in exercise of its privilege to regulate its own internal concerns 
or to enforce its anthority. Dicey, Law of Constitution (6th edit.), 52 — 56 ; 
Bradlciugh v. Gosset (1SS4), 12 Q. B. D. 271 ; Att.~Geii. v. Aradlaugh (1881), 14 
Q. B. D. 667, C. A. ; May, Pari. Pr. (10th edit.), 128. 

[g) See Income Tax Commissioners v. Femsel, (1S91) App. Cas. 532, 557, 577, 
Lords Watson and Me ; and per Lords Cottenham and Brougham in- 
JDimcanY. Findlater[' " . . ■ Ih c. Pep. 339, 345, where it was ur=^urc*~i=fiPVar2-ucd 

that to adopt English decisions on a British statute apphing to Lny'end and 



14 


Inlrodiictory. 


Cooper (l&SS), 13 App. Gas. 88, 104, tke House of Lords is the 
commune forum of England, •Scotland and Ireland, and takes 
Judicial notice of the law of each country in an appeal from the 
othe3f(i). In dealing with the statutes common to the whole 
United Kingdom, the House of Lords has to lay down rules 
applicable to all those countries alike, and to consider and recon- 
^ cile, or select from the conflicting decisions of Scotch, English 
and Irish Courts upon such enactments (/c). 

The Judicial Committee of the Privy Council is in a like 
manner the commune forum for the rest of the empire (/), and 
composed of almost the same Judges as sit in the House of 
Lords. The decisions of these august Courts tend to restrain 
any disposition of subordinate Courts in different parts of the 
empire to set up divergent rules of construction, and to produce 
practical uniformity as to rules of construction. Where such 
restraint cannot be imposed, in some cases the different moral 
sentiment in different parts of the United Kingdom has led to 
a different construction of the same statute. This is conspicu- 
ously illustrated by the divergence between the English and the 
Scotch and the Irish Courts on the application of sect. 2 of the 
Prevention of Cruelty to Animals Act, 1849 (12 & 13 Viet, 
c. 92), to the dishorning of cattle (w). No appeal being 
available to the House of Lords on this statute, this divergence 
can be settled only by legislation. 

[As Eyre, 0. J., pointed out to the House of Lords in Ilome 
solf prince V- Lord^ Camden (1795), 6 Pro. Pari. Cas. 201, 1 H. Bl. 476; 
of the tern- 2 ih. 533, the duty of expounding Acts of Parliament devolves 
poral Courts, solely upon the “ King’s temporal Courts, and your Lordships 
in the last instance ” {n). That duty was once claimed as a right 


Scotland, which conflicted with Scotch decisions on the same Act, was an 
attempt to overrule Scotch in favour of English law. 

(0 -7. . Orr-Emng (1884), 9 App. Cas. 37; (1885), 10 App. Cas. 453. 

{h) ^ iwiges difler as to whether they are bound by Scotch decisions 

on an Act common to Er. 2 -‘'nnd rmd Scotland : see Blahe v. Midland Bail, Co. 
(1852), IS Q. B. 98, 109. L-y. J. ; Ford v. Wiley (1889), 23 Q. B. E. 203, 

Coleridge, C.J. The true rule seems to be that such decisions are not binding 
in the same sense as those of English Courts of concurrent or superior juris- 
diction ; but that expediency and comity are in favour of their acceptance until 
the House of Eords decides the matter Anally. In the Bail way and Canal 
Traffic Act, 1888, it was recognised by Parliament that the Courts of England, 
Scotland, or Heland might difler as to the interpretation of the Act (51 & 52 
Yict. c. 25, s. 17 (5)). 

{1) The Courts from which and the conditions under which appeals lie are 
stated in "Wheeler, Privy Council Practice. As to the history of appeals from 
Austi'alia to^ the King in Council, see Farldn v. James (1905), 2 Australia 
C. E. B. 315, 330, G-riffith, C.J. As to appeals from the Supreme Court of 
Canada, see Clerguc v. Murray, (1903) A. G. 621 ; and from the High Court 
of Australia, see Victorian Railway Commissmiers Brown, (1906) A. C. 381. 

(m) Ford v. Wiley (1889), 23 Q. B. H. 203, which conflicts with B. v. 
Mfonagh{l^n), 28 L. B. Ir. 204; Benton v. Wilson (1888), 15 Bettie (Jus- 
ticiary Sc.), 84; and Todrielcv, Wilson (1891), 18 Bettie (Justiciary Sc.), 41. 

{n) [“A judge is theoretically hound to take judicial notice of all Acts of 
Parliament,’’ he is hound also “ theoretically to know the contents of them” 
ah, and consequently it may not he assumed, when not disputed by the plead- 
ings, that a right has been created by an Act of Parliament, which, as a matter 
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by James I., ai^d Lord Coke has giyen us (a) a rep<?rt of tlie 
opinion on tbe point wliicli be debvered, with the clear consent 
of all the judges of England and the Barons of the Exchequer/" 
to the effect that the King in his own person cannot adjudge 
any case.""] And “ the province of the Legislature/" as the 
Court of Exchequer said in Russell y. Ledsam (1845), 14 M. & 
W. 574, 589, “is not to construe, but to enact, and their 
opinion, nof exp)ressed in the form of law as a declaratory pro- 
vision would be (p), is not binding on Courts wLose duty it is 
to expound the statutes they [the Legislature] have enacted."" 
[It would be no easy task [q) to ascertain at what period and by 
what means the Courts of law obtained the right of being the 
sole expositors of the statutes of the realm. In the early ages 
of the English system it appears that the line between the 
judiciary and the Legislature was not distinctly marked (r). 
Originally the Houses of Lords and Commons sat together, and 
the Courts of law were clearly subordinate to the Parliament. 
A writ of error lay from them to the Parliament, and they were 
accustomed even to consult Parliament before they decided points 
of difficulty and importance (s) . But it is now one of the 
axioms of our law that it is not only “ the right,"" but also the 
duty of the judiciary to expound and interpret doubtful pro- 
visions of our legislative enactments ( 2 ^).] 

Coui-ts of spiritual jurisdiction have power to construe a statute 
which* comes incidentally before them in the course of a pro- 
ceeding ^here they have jurisdiction {ii). But the construction 
adopted does not bind the [temporal Courts, wdiose special pro- 
vince it is to expound the statute law ; and “ the possibility/" as 
the judges pointed out in Home v. Lord Camden (1795), 2 H. Bh 
536, “ of two different rules prevailing upon the same law, one 
in the King’s temporal Couids, and the other in Courts of pecu- 
liar jurisdiction, is effectually prevented without any um’eason- 


o£ fact, lias not been so created, for the judge is “ theoretically hound to he 
aware that there is no such Act of Parliament ” : Chilton v. Corporation of London 
(1878), 7 Ch. D. 735, 740, Jessel, M.U. 

( 0 ) Lrohihitions del Hoy (1607), 12 Co. Kep. 63.] 

{ 20 ) See helow, p. 155, where the meaning of the phrase parlianiGntai’y 
exposition of a statute ’ ’ is explained. 

((?) [“We have no means of tracing the manner in which the transfer of 
authority to the judges was effected, hut at a very early day we find it asserted 
in more than its present plenitude ” : Sedgwick, Statutory Law (2nd edit.), 
174 ; see also Dwarris on Statutes (2nd edit.), pp. 708, 792.] 

(r) Sedgwick, 1. c. p. 18. 

[s) [Per Sir J. Campbell, arguendo in StocMale v. Hansard (1837), 9 A. & E. 
1 ; 3 St. Tr. N. S. 723.] 

f) [Sedgwick, I c, p. 173. And in Sheffields. liatcUp Hob. 346, 

cited in Att.-Gen. v. Fougeit (1S16), 2 Price, 381, 388, it is said, in answer to 
the inquiry hy what rule judges were guided in expounding statutes, Ht is by 
that liberty and authority that judges have over laws, especially over statute 
laws, according to reason and best convenience to mould them to the truest and 
best use.”] But the Court must be judges, and not lawgivers. ErsMne, Inst. 
Law Sc. 1, 1, 50. 

(a) Hall V. Maule (1838), 7 A. & E. 721. 
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able interference or breaking in upon the Courts of peculiar 
jurisdiction by the temporal ^Courts issuing their prohibitions in 
every such case. And this is no more than saying, ^ proceed to 
the^ery extent of your jurisdiction without interference from 
us, only remembering that . . . when any question arises touch- 
ing the exposition of the statute law, if the subj ect is originally 
of temporal jurisdiction and comes incidentally before you, it 
is to be expounded by you as we expound it, or if the statute 
concerns your proceedings only, you are to expound it as we 
say it ought to be expounded, when the question is brought 
before us in prohibitions.^ Therefore, even with regard to 
the exposition by ecclesiastical Courts of Acts of Parliament 
which relate exclusively to ecclesiastical matters, the ecclesias- 
tical Courts must accept the interpretation put upon the statute 
by the temporal Court. Lord Coke (2 Inst. GOl) says that this 
was stated as their opinion “by all the judges of England and 
the Barons of the Exchequer upon mature deliberation and con- 
sideration with one unanimous consent,’"’ in answer to certain 
questions put to them by the Lords of the Council with respect 
to the complaint exhibited by Archbishop Bancroft in the name 
of the whole clergy, in Michaelmas Term, anno 3 Jac. I. (1605). 
The complaint (as stated at p. 614) was “ that no temporal 
judges, under colour of authority to interpret statutes, ought, 
in favour of their prohibitions, to make causes ecclesiastical to 
be of temporal cognizance,” To which the answer was,* “ that 
as for the judges expounding of statutes, which coy.cern the 
ecclesiastical government or proceedings, it belongeth to the 
temporal judges.” And, after setting out the whole of these 
complaints and the answ^ers thereto, Coke adds, at p. 618 : “We 
will now proceed to the exposition of the same [/.c., 9 Edw. II.], 
which oiEce the clergy claimed, viz., to interpret all statute laws 
concerning the clergy ; but it w^as resolved by all the judges of 
England, that the interpretation of all statutes concerning the 
clergy, being parcel of the laws of the realm, do belong to the 
judges of the common law.” It is, in fact, now well settled, 
that if ecclesiastical Courts are called upon to construe statutes, 
no matter what they relate to, they are bound to construe them 
upon the same principles as the Courts of common law (c^') . 
“Whatever,” said Lord North, in Garter v. Ciraiie f/ {16S1), 
Sir T. Eaym. 496, “ is determined by the common law to be 
the true meaning of this Act, must be a rule to the ecclesiastical 

(^) These decisions ^ere given with reference to the rehations of the superior 
Courts of common law to Courts of limited or special jurisdiction, such as the 
Court of Admiralty, or to local Courts of record, or to Courts of ecclesiastical juris- 
diction. Under the modern judicial system the powers of review over inferior 
Courts arc clearly established, and therewuth the authority of the Supreme 
Court to revise any erroneous reading of a statute by an inferior Court. And 
the jurisdiction of ecclesiastical Courts has been in part transferred to the 
Supreme Court, in part extinguished ; and as to the rest, except where temporal 
matters are involved, is under the review of the Judicial Committee of the Privy 
Council. 
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Courts, for tlie Courts of common law are inumsted ^dth the 
exposition of Acts of Parliament, ^nd we ought not to suffer 
them to proceed in any other manner than shall he adjudged 
by the King’s Courts to Ibe the true meaning of the Act.” dihis 
was finally decided in Goald v. Gapjjer (1804), 5 East, 845. In 
that case it wa^ contended that the misconstruction of a statute 
by an ecclesiastical Court was matter of a23pjeal and not of 
prohibition. • Lord Ellenborough, however, in an elaborate 
judgment, in which he reviewed all the p)i’evious authorities, 
held otherwise, on the broad ground that the Courts of com- 
mon law have in all cases, in which matter of a temporal nature 
has incidentally arisen, granted prohibitions to Courts acting 
by the rules of the civil law, where such Courts have decided on 
such temporal matters in a manner different from that in which 
the Courts of common law would decide the same (//).] The 
result of these decisions is twofold: (1) That judgments of 
ecclesiastical Courts and even, it is submitted, of the Judicial 
Committee on appeal from them, as to the construction of 
statutes, are not conclusive upon the SujDreme Court or the 
House of Lords (z). (2) That the High Court has authority 

to interfere by prohibition or mandamus when an ecclesiastical 
Court construes a statute otherwise than in accordance with the 
princip)les acted upon by the Supreme Court, if the effect of such 
construction is to lead the ecclesiastical Court to assume a jiuis- 
diction%not given to it or to deprive a suitor of, right secured to 
him by common law or statute {a). And this jurisdiction has 
in recent years been invoked by ecclesiastics who hold strongly 
the incompetence of temporal Courts in ecclesiastical matters [h ) . 


[y) Tlie importance of this rule has heen accentuated hy iRead t. Bishop of 
Lincoln (1888), 13 P. D. 221; 14 ii. 148; (1892) App. Cas. 644, The Prayer 
Book (14 Car. 2, c. 4, s. 1 ; i Pev. Stat. (2nd ed.), 633, n.), and Ai’ticles of 
Peligion (13 Eliz. c. 12 ; 14 Car. 2, c, 4, s. 26), are scheduled to Acts of Par- 
liament. In Julius Y. The Bishop of Oxford (1880), 5 App. Cas. 214, and in 
Allcroft Y. The Bishop of London, (1891) App. Cas. 666, +hA«'.iT^T.pi^nAy the tem- 
poral Courts in matters regulated by statute over the . Courts was 

fully recognised, and the bishops were regarded as standing much in the position 
of Justices of the peace as to the exercise of their functions. In matters relating 
to Convocation and its mode of election, the temporal Courts have no juris- 
diction, although with reference to the election of municipal officers the Courts 
are competent: B. v. Archhishop of York (1888), 20 Q. B. D. 740. 

(;3) Mackonochie v. Lord Fenzance (1881), 6 App. Cas. 424, Lord Blackburn. 
ia) See VeleyY, Burder (1841), 11 A. & E. 265, Tindal, C.J, ; B. v. Archbishop 
of Canterbury, (1902) 2 K. B. 603 ; 71 L. J. K. B. 894, 916. 

(6) Mackonochie v. Lord Fenzance, ubi sup. ; Coinhe v. JDe la Bere (1881), 22 Ch. 
D. 316 ; Fnraghf v. Lord Fenzance (1882), 7 App. Cas. 240. 
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1. The Legislature/’ said the twelve judges in Loncjmeadh 
case (1795), Leach, C. C. 694, 696, when they intend to 
pass, to continue, or to repeal a law, are not hound tx!) use any 
precise form of words.” Consequently we find that at different 
periods of English history statutes have been drawn in different 
ways and according to different methods. 

2. Till 1487 the judges, as a rule, drafted the statutes in 
Latin or Norman French by the light of the Parliament Rolls, 
which were not engrossed until the conclusion of each Parlia- 
ment. In other words, the Houses of Parliament, or one of 
them, petitioned for remedy of a particular grievance, but left 
the terms of the remedial Act to the King in Council (a). The 
statutes, when drafted, were engrossed on the statute roll now 
preserved in the Tower. ‘‘Parliament recognised that those 
who administered the law were supposed to have a real, and not 
a merely nominal, hearing in the making of laws ” ((^) . That the 
judges believed their right to be constitutional appears from the 
fact that the Chancellor and the judges (in 15 Edw. 3) protested 
against a number of statutes on the grounds — (1) That they did 
not assent to the making, or to the form, of the statutes ; 


[a) Stubbs, Const. Hist. vol. ii. 571, 575; Anson, Law and Custom of the 
Constitution (4th ed.), vol, i. p. 240. 

{b) Y. jB. 14 & 15 Edw. 3, Pref. by Pike, p. Ixii. The judges are still sum- 
moned in each Parliament to attend on the House of Lords : Anson, Law, &c. 
of Constitution (4th edit.), vol. i. p. 53. 
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(2) That they could not observe the statutes if Contrary to the 
laws and usages ’ of the realm which they were sworn to keep. 
These protests involved the contentions that the law could not 
be changed by Act of Pafliament, or that there could not be ^n 
operative Act if the Chancellor^ Treasm’er, and judges were 
opposed to its provisions, neither of which has now any constitu- 
tional validity . Drafting by the judges was contemporaneous 
with the Statute Dolls (1278 — 1468). It has to some extent a 
parallel in the modern practice of settling only the general prin- 
ciples of law by statute, and giving judicial or other departments 
of State authority to make rules for the execution of statutes {d ) . 
It led to difficulties and controversies between the Commons and 
the Crown {e)^ and occasionally to the omission of a statute 
actually passed, or the promulgation of a statute which had not 
received the necessary assent, and was finally discontinued in 
the reign of Henry VII. Nor are the |)rodnctions of the early 
judges marked by any special accuracy of language. [“ In 
ancient statutes,” as Lord EUenborough observed in Wilson v. 
Kmibley (1806), 7 East, 128, 136, as to 4* Edw. 3, c. 7, 
no great precision of language prevailed, and the w’ords were 
very loose and general.”] 

In the reign of Henry YI. the practice began of sending the 
demands of the two Houses to the King in the form of a bill 
for his acceptance or rejection. In other words, the Houses of 
Parliament took away from the Crown and the justiciary the 
power of settling the form of a statute (/"). In 1433 the words 
by authority of Parliament” were added to the words of enact- 
ment, and from 1 Hen. 7 all reference in the statutes to petition 
is dropped, the method of legislation by bill being then fully 
established ( g ) . 

In the reign of Eichard III. the sessional publication of 
printed statutes began, and from 1487 the statute roll was no 
longer made up in the old form. Enghsh superseded Latin 
and French, and Parhament appears to have handed over the 
drafting of statutes to conveyancers, who were encouraged to 
prolixity by the invention of printing, and diluted their native 
language by that cautious use of synonyms (li) which is the 
common characteristic of deeds and statutes. From this time 
[a wordy style ii) was introduced, not only into the drafting of 


ic) Zoo. cit. p. Iviii. ; see Ubert, Legislative Methods and Forms, p. 77. 

[cl) For a list of the very numerous statutes giving such power, and of the 
subordinate legislation effected under such statutes, see Index of Statutory 
Fules and Orders in force at end of 1903. 

{e) See 1 Clifford, History of Private Pill Legislation, 326. 

(/) Stubbs, Const. Hist. vol. ii. p. 588 ; Anson, Law and Custom of the 
Constitution (4th ed.), vol. i. p. 241. 

(g) Stubbs, vol. ii. 590; see tbe Act 11 Hen. 6; 1 Stat. Rev. (2nd edit.) 
219. 

{h) Tbis may bave been originally due to uncertainty as to which of several 
English words accnrately rendered a Latin or Horman French law term. 

(p [‘‘A remarkable circumstance of the statutes of Henry VIII. is the pro^ 

c2 
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The Drafting of Statutes, 

statutes, but alst) in deeds of conveyance and other legal docu- 
ments, which continued in full use as late as 1861, so that the 
true objection to modern statutes is rather their prolixity than 
their want of perspicuity ’’ (/i).] / 

S. [The phraseology of Acts of Parliament has been subjected 
to much adverse judicial criticism, many judges having, like Lord 
Campbell, a keen sense of “ the vast superiority of judge-made 
law over the crude enactments of the legislaturer/^ and a dis- 
position for what has been described as “ drawing the fang 
teeth of an Act of Parliament.^^ Sir Alexander Cockburn, in 
a speech at the Guildhall, March 9, 1876, described Acts of 
Parliament as being more or less unintelligible, by reason of 
the uncouth, barbarous phraseology in which they are framed f 
and he attributed this to the fact that the work of framing 
them is committed to few hands, while the task is a Herculean 
one, far beyond the strength of the men employed properly to 
discharge.”] Particular statutes, such as the Franchise Acts ((), 
the Married Women’s Property Act, 1882 (m), the Divided 
Parishes Act, 1876 (n)? the Bills of Sale Act, 1882 (c), the 
Infants’ Eelief Act, 1874 (j;), certain parts of the County Courts 
Act, 1888 (g), and particularly the Workmen’s Compensation 
Act, 1897, have brought judicial execration on the conjoint 
efforts of draftsman and Legislature. In Thomas v. Kelly (1888), 
13 App. Cas. 506, 517, Lord Macnaghten said : “ To say that 
the Bills of Sale Act (1878) Amendment Act, 1882, ^is well 
drawn, or that its meaning is reasonably clear, would be to 
affirm a proposition to which I think few lawyers would sub- 
scribe, and which seems to be contradicted the mass of 
litigation which the Act has produced, and is producing every 
day. For my own part, the more I have occasion to study the 
Act the more convinced I am that it is beset with difficulties 
which can only be removed by legislation. At the same time 
I cannot help thinking that some of the puzzles which were 
presented in the course of the argument disappear if the scope 
of the Act is steadily kept in view.” In speaking of one of 
the piLvate Acts of the New Eiver Co. (15 & 16 Yict. c. clx.), 
Lord Herschell said (r) : ‘‘It has been my lot to attempt to 

■digious lengtli to wMch they ran.’’ (Reeves’ History of English Law, by 
Einlason, vol. iii. p. 426.)] 

(^') Barrington, Observations on Statutes (3rd edit.), 175. 

[1] Bradley v. Boylis (1S81), 8 Q. B. D. 210, 235, Brett, L.J. ; KnillY. Toivse 
(1889), 2 Q. B. H, 186, 195, Mathew, J. 

{m) Ex pmte Boyd (1888), 21 Q,, B. D. 264, Esher, M.R. ; see 4 Law Quar- 
terly Review, 234 ; G 313. 

{n) 6 Law Quarterly Review, 118. 

(o) Ex parte Yarrow (1889), 59 L. J. Q. B. 20, Cave, J. ; see 4 Law Quarterly 
Review, 370. 

{p) Euncan v. Elxon (1890), 43 Ch. H. 211, 215: Bollock on Contracts 
(7th edit.), 63. 

{q) BazettY. JBoryan (1889), 24 Q. B. H. 48, 51, Field, J. : Curtis y, Biov in (1889), 
22 Q. B. D. 513, 518, Fry, L.J. 

(r) In Oool'Y, NeioBxver Co, (1889), 14 App. Cas. 698. 
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construe many Acts of Parliament which were obscurely* worded, 
but I do not think I ever met with 4one upon which it was more 
impossible to put a sat^factory construction than the statute 
•vith which we have to deal in the present case. If the 
object had been to render it as difficult of construction as pos- 
sible, success c^uld hardly have been more complete.’’ Lord 
Fitzgerald said of the same Act, at p. 703 ; It might almost be 
said to be tlie result of malicious ingenuity if it had not been 
probably that the Bill was submitted to a Select Committee, and 
we may take the contradictions in it as resulting from some 
effort at compromise in the course of the deliberations of the 
committee.” And Lord Macnaghten called it, at p. 704, a 

curiously ill- drawn enactment.” And in Mod Coioleij v. 

Inland Revenue Commissioners, (1899) App. Gas. 190, 211, Lord 
Macnaghten, speaking of the Finance Act, 1894, said ‘‘ the 57 & 58 Vicfc. 
other provisions of the Act which were dragged into the dis- 
cussion, rather unnecessarily, as it seems to me, are strangely 
expressed and singularly ill-drawn. But still I do not think 
that the Act is wffioUy to blame for the perplexity in which the 
learned judges below found themselves entangled. They left 
the broad highway for a narrow bypath, which led in a wrong 
direction, and presented difficulties which increased at every 
step,” 

[In 1877, in his Digest of the Criminal Law, Introduction, 
p. xix.j'Sir James Stephen complained of the phraseology of 
statutes : ♦ ‘ The style of the [Criminal Law Consolidation] Acts 
is no less unfavouiuble to those wffio might wish to derive infor- 
mation from them than their length and their arrangement. 

Acts of Parliament are formed upon the model of deeds, and 
both deeds and statutes were originally drawn up under the 
impression that it was necessary that the whole should form one 
sentence. It is only by virtue of the provision contained in 
13 & 14 Yict. c. 21, s. 2 (s), that a full stop can be introduced 
into an Act of Parliament at all {t). The effect of this rule of 
style has been to cause the sections of an Act of Parliament to 
consist of single sentences of enormous length, drawn up, not 
with a view to communicating information easily to the reader, 
but to preventing a person bent upon doing so from wilfully 
misunderstanding them. The consequence is, that sections of 
Acts of Parliament frequently form sentences of thirty, forty, 
or fifty lines in length. And the length of these sentences is 
only one of the objection^ to them ; they are as ill-arranged as 
they are lengthy ” (m).] 

(s) Enacting that Acts are to he divided into separate sections ; repealed hy 
the Interpretation Act, 1889 (52 & 53 Viet. c. 63), and not re-enacted in the 
same terms. 

{t) [In Harrow v. WadUn (1857), 24 Beav. 330, Bomilly, IM.R.,' pointed out 
that ‘^in the rolls of Parliament the -words are never punctuated. 
the vellum prints substituted for the old Parliament Polls it is common, if not 
now invariable, to insert the stops. 

[cl) As to the length of statutes, Lord Coleridge (in A. v. Whitjield (1885), 
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TliGP criminal law exhibits, in perhaps a somewhat exag- 
gerated form, all the characteristic defects of the English statute 
law, because of the very great number and dispersion of the 
enactments constituting crimes, the almost total absence of 
definitions explaining the scope of the enactments, and to some 
extent specimens of all the vices of drafting that have been 
known from the beginning of English history 

In speaking of sects. 14, 15 of the Offences against the Person 
Act, 1861 (24 & 25 Viet. c. 100), Stephen, J., said in B, v. Broivn 
(1882), 10 Q. B. D. 381, at p. 387: “I cannot help myself 
thinking that a very much simpler enactment would have suited 
every purpose, and would have dispensed with these very 
intricate sections ^’ (^). 

In R. Y. Rilei/j (1896) 1 Q-. B. 309, it became necessary to 
determine the meaning of the word “instrument^’ in sect. 38 of 
the Forgery Act, 1861 (24 & 25 Viet. c. 99). It was pointed 
out by Hawkins, J., that throughout the statute the Legislature 
attached no rigid, definite meaning to the word and that it was 
used in a variety of senses (p. 314), and Vaughan Williams, J., 
described the Act as a consolidating and amending Act in which 
“the greater part of the sections are culled from older statutes 
and put, as it were, on a statutory file. In construing such 
sections I don’t think one ought to let the meaning of one section 
affect the construction in another unless the sections are plainly 
connected” (p. 323). 

To all these strictures it may be answered with Lord 
Macnaghten, “We are not living in Utopia, where a perfect or 
ideal language may be had very readily” {Income Tax Com- 
missioners V. Pemsel, (1891) App. Cas. 532, 576), and some 
judges, who have had experience of the difficulty of drafting 
and passing Acts, have been less severely critical than their 
brethren. “ I am sure,” said Lord St. Leonards in O' Flaherty 
V. IFBoxi'dl (1857), 6 H. L. 0. 142, at p. 179, “we ought to 
make great allowance for the Lamers of Acts of Parliament in 
these days ; nothing is so easy as to pull them to pieces, nothing 
is so difficult as to construct them properly, as the law now 
stands.” And Jessel, M.E., said in Ait -Gen. v. Grexd Western 
Rail, (7c. (1876), 4 Ch. D. 735, 738: “lamnot one of those judges 
who carp at the language of the Legislature and say that the 
draftsman might have put it differently.” In construing a 
portion of the Public Health Act, 1875, Stephen, J., said : “ It 
would be unreasonable to suppose that every section of this long 


lo Q,. !B. D. 122, at p. 132) (Quoted hTevis esse lahoTo ohscurus of 

Horace. 

(.r) Mr. R. S. Wriglit {Pari. Pap. 1875, Ko. 208, p. 91). See his Reports 
on Criminal Law (Pari. Pap. 1878, H. L. Ho. 178) ; and Lord TJirin^ on 
Practical Legislation (edit. 1902), p. 9. 

(7/) This was the view of the draftsman, Mr. G-reayee, who makes it clear, in 
his introduction to the Acts of 1861, that their form was due, not to his own 
inclination, but to Parliament a.ry exigencies. 
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Act, of 343 sections and many schedules, could at the tyne when 
it was passed be criticised with all j;he care which conveyancers 
might use in a complicated deed. I do not join the censure on 
the mode in which Acts of Parliament are drawn. Oonsideiing 
their number and length, the defects in them seem to me to be 
few. But theire are occasions on which anyone may doubt 
whether the attention of the Legislature was directed to the 
words of a fiarticular clause, and to the question whether they 
were likely to carry out the intention of the Legislature ’’ {z). 
In Winyard v. Toogood (1882), 10 (i. B. L. 218, 230, he said : I 
think the words of the section are quite clear, though possibly 
they might have been made more decisive if this point had been 
present to the draftsman.’’ In Tearle v. EdoJs (1888), 13 Ai3p. 
Gas. 183, 185, it was pointed out that though the Crown Lands 
Act of N.S.W. of 1884 was open to considerable criticism, it 
must be in candour admitted that the complicated and conflicting 
interests it had to deal with rendered such legislation extremely 
difficult {a ) . 

The truth seems to lie in the view of an eminent authority. 
Sir Erskine May: ‘‘No one can doubt that with the multifarious 
legislation which takes place numerous errors are detected. So 
far as the judges are concerned, there can be no doubt that when 
a judge says an Act of Parliament is obscure the obscurity is 
unquestionable ; but we must bear in mind that the only statutes 
which "^re brought before the judges for adjudication are the 
difficult «tatutes which involve points of obscurity and uncer- 
tainty ; and I cannot help thinking myself, from reading some 
of their observations, that the judges look at Acts of Parliament 
in rather a different spirit from that wliich characterised the 
observations of judges in former times. I think they show less 
reverence to the traditional ‘ wisdom of Parliament ’ than was 
formerly the case with the old authorities” (5). 

4. In Wear River CommmionersY. Adamson (1877),2 App. Gas. 
743, 756, Lord O’Hagan suggested, as a remedy for the failings 
of the statute law, the institution of “ a department by which 
Bills, after they have passed committee, might be supervised 
and put into intelligible and working order, and then submitted 
for final revision to Parliament before they passed into law^s.” 
But it is most unlikely that the Legislature will admit its own 
incompetence, and delegate to any outside person one of its 
most important functions. Nevertheless, considerable efforts 
have been made to remove the defects which have evoked these 
various criticisms, and to simplify the language and improve 
the structure of Acts of Parliament, and the labours of the 
eminent men who had to draft the Indian Godes have reacted 
upon the aims and methods of English legislation. 

(::) Vinter v. Eind (1882), 10 Q. B. D. 63, at p. 68. 

\a) It took a session of tkirteen months to pass the Act. 

[b] Sir Erskine May, Pari. Rep, 1875, No, 208, p. 4; Thring*, ‘‘Simplifica- 
tion of the Law,” Quart. Rev. Jan, 1874. 
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Sir James STeplien, in the Preface already referred to, 
Lord Tilling (c) and Sir Courtenay Ilbert {(1) are the only per- 
sons who have vnitten anything to guide the draftsman of British 
statutes; but perusal of the evidence taken before, and the 
reports of, parliamentary committees will indicate the causes, 
and consequently suggest the remedies, of most of these defects. 

In 1856, the Statute Law Commissioners recommended the 
appointment of an officer or board to revise Bills in their passage 
through Parliament, somewhat in the same way as judges then 
dealt with Estate Bills. In consequence of this report an 
inquir}^ was held by a Select Committee of the House of 
Commons, but it came to nothing, owing to the dissolution in 
that year. 

In 1868 the Statute Law Committee was appointed (d), which 
has been labouring at the revision and consolidation of the 
Public Greneral Statutes. 

Since 1869 all Government Bills not relating solely to 
Scotland and Ireland have been subjected to the revision of the 
Parliamentary Counsel to the Treasury (/). Purely Scotch 
Bills are drawn in the Scotch Office, under the supervision of 
the Lord Advocate ; and purely Irish BiUs in the Irish Office, 
under the Irish law officers, and the source of the Bills is clearly 
traceable in the difference of style and method, 

A Select Committee was appointed on 4th March, 1875, to 
consider whether any and what means might be adopted to 
improve the manner and language of current legislation.” It 
presented a report (g), to which reference will presently be 
made, but a motion (Jh) that effect should be given to its 
recommendations was opposed by the Government and defeated. 
They have, therefore, remained counsels of perfection only, but 
have considerably influenced the method of drafting public 
Bills, and are of sufficient importance to merit a resum6 in this 
chapter. 

The leading objections, not merely captious, to the style and 
structure of modern public Acts arise (i) : 


(1) From the mode in which Bills are prepared and the 

extent to which they vary, or deal with, previous 
statutes ; 

(2) From the uncertainty which is often caused by inconsistent 

and ill-considered amendments ; 

(3) From want of consolidation where groups of statutes on 


{c) ^‘Practical Legislation’’ (edit. 1902), in wbioli are laid down general 
rules for drafting statutes. 

{d) Legislatiye Methods and Forms, 1901. 

(e) Preface to vol. i. of Revised Statutes (1st edit.), p. v. 

(/) Pari. Pap. 1875— G-20S, p. 9 (Sir Erskine May). 

(y) 25 June, 1875 — 0—208. 

(;q 21 March, 1876. 

(i) Pari. Pap. 1875—0—208, p. v. 



jRemedies for H^efeds. 


25 


similar subjects are left in a staife of ^reat per- 
plexity (y) ; and 

(4) From the absence of a prop*er classification of tfie public 
Acts of Parlia^hient. 

Of these, the second depends on inherent difficulties of 
legislation, aiid on the political or legal capacity of the Member 
of Parliament who has the conduct of the Bill. 

In the Judicature Act, 1873, the amendments made dming 
its passage through Parliament caused a serious error with 
respect to the number of the judges and the status of the 
Chancellor in the High Court, which was corrected by the Act 
of 1875. 

The question of classification is dealt with later at p. 52 
et seq. But the first and third defects depend to a considerable 
extent on the draftsman. 

The evils arising from imperfections in drafting fall into 
three classes, according to their origin, yvl, : — 

Accidental slips (7) ; 

Ignorance of the draftsman f) ; and 

More or less intentional obscurities, perplexities, or im- 
perfections, inserted or permitted with a view to 
facilitate the passage of the Bill through Parliament. 

Accidental slips are numerous, and are dealt with in detail in 
the chapter on Mistakes,” infra, Part II. chap. x. 

Ignorance is probably oftener displayed in private members’ 
Bills than in those originating in Government departments. 

It is, however, a very serious matter to hold, that where the 
main object of a statute is clear, it shall he reduced to a nullity 
by the draftsman’s unskilfulness or ignorance of law. It may 
be necessary for a Court of justice to come to that conclusion, 
but their Lordships hold that nothing can justify it except 
necessity, or the absolute intractability of the language used ” [m ) . 

Legislation by reference consists in reference to parts of 
several Acts, some of which are repealed, some amended, and 
others kept alive subject to the provisions of the amending 
Act [ii). 

Tins practice is usually the outcome, not of negligence, 
ignorance, or incapacity in the draftsman, but of the foibles 
of Parliament, and is excused on the ground that it lessens 
political difficulties and simplifies the process of getting Bills 
through committee by lessening the area for amendment (o) . 
The same excuse is made for the practice of putting very long 


( / ) Loc. eit. p. V., and infra, pp. 26, 27, 28. 

(k) Pari. Pap, 1875-C— 208, p. y. 

il) See Salmon v. Dimconibe (1886), 11 App. Gas. 627. 

(m) L. c. p. 634. 

[ 7 i) Perhaps the worst modern instance of this is the Land Transfer Act, 
1897 (60 & 61 Viet. c. 65). 

[o] Thring, Practical Legislation (edit. 1902), p. 55. 
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clauses, elaborately divided into many subdivisions, in what are 
called fighting Bills ( 2 ;). ^ 

Legislation by reference, which was increasing in 1875, and 
has ^nce that date still further developed, was described by the 
committee as making an Act so ambiguous, so obscure {q), and 
so difficult that the judges themselves can hardly assign a 
meaning to it, and the ordinary citizen cannot understand it 
without legal advice. With this parliamentary criticism judicial 
opinion coincides. In Knill v. Towse f) the question for decision 
was, whether upon the construction of the Local Grovernment 
Act, 1888, s. 75, and the enactments incorporated therein by 
reference, a county elector could vote in more than one electoral 
division of the same county. In deciding that he could not, 
the Court (Lord Coleridge, C. J., and Mathew, I.) said (s) : 
^‘We have arrived at this conclusion with some difficulty, 
though without doubt. The difficulty has arisen, not from 
anything inherent in the subject itself, which is simple enough, 
and might be quite simply treated, but from the mode of legis- 
lation now usual in these matters. Sometimes whole Acts of 
Parliament, sometimes groups of clauses of Acts of Parlia- 
ment, entirely or partially, sometimes portions of clauses, 
are incorporated into later Acts, so that the interpreter has 
to keep under his eye, or, if he can, bear in his mind, large 
masses of bygone and not always consistent legislation in order 
to gather the meaning of recent legislation. There is very'often 
the further provision that these earlier statutes are inco^iporated 
only so far as they are not inconsistent with the statutes with 
which they are incorporated ; so that you have first to ascertain 
the meaning of a statute by reference to other statutes, and then 
to ascertain whether the earlier Acts qualify only, or absolutely 
contradict, the later ones, a task sometimes of great * difficulty, 
always of great labour — a difficulty and labour, generally speak- 
ing, wholly unnecessary. It has, indeed, been suggested [t] 
that to legislate in this fashion, keeping Parliament, in truth, 
in ignorance of what it is about, is the only way in which at 
the present day legislation is possible. We know not whether 
the suggestion is correct ; what we do know is that this pro- 
cedure makes the interpretation of modern Acts of Parliament a 
very difficult and sometimes doubtful matter. We, the judges, 
have, perhaps, the least cause to complain. We sit here for the 
purpose, among other things, of interpreting Acts of Parliament, 
and bring, or ought to bring, to our task trained and experienced 
intellects. But in practical matters of every-day concern,- such 
as the possession and exercise of the franchise, it is of the last 

[p) JE.g., tbe Local Grovernment Act, 1888 (51 & 52 Viet. c. 41). 

[q) Pari- Pep. 1875 — C — 208, p. iv. ; and see Thring, Practical Legislation 
(edit. 1902), pp. 8, 53, 57. 

' [r] (1889), 24 Q. B. D. 186, affirmed at p. G97. 

(s) L. c. p. 195. 

{t) See supra, p. 25. 
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. *' '* 
importance that the law conferring it, and the rules which 

govern its exercise, should he easily comprehensible by the mass 
of the ordinary voters. , We are well aware that protest as to 
past legislation is unavailing, but for the future to call attention 
to a plain evil may, perhaps, be the first step towards its 
remedy.” 

Legislation by reference is also a source of much adminis- 
trative inconvenience, as will appear from the following 
illustrations : — 

By sect. 34 of the Elementary Education Act, 1876, ^^all 39&40Vict. 
enactments relating to guardians and their officers and expenses 
and to relief given by guardians shall, subject to the provisions 
of this Act, apply as if the guardians, including the school 
attendance committee, were acting under the Acts relating to 
the relief of the poor, and the Local Giovernment Board may 
make rules, orders, and regulations accordingly.” In interpret- 
ing this section, Field, J., in Rexj. v. Eaton (1881), 8 Q. B. D. 

158, at p. 160, said : “It is impossible to exaggerate the incon- 
venience of this mode of legislation. Instead of the Legislature 
referring specially to any previous Acts or sections of Acts 
which it proposes to incorporate in this section, the only incor- 
poration is that of ‘ all enactments relating to guardians,’ render- 
ing it necessary, therefore, for any tribunal required to construe 
the Act to search through every Act of Parliament in which 
guardians are referred to, to see whether any pai’ticular enactment 
can be^ound bearing upon the matter in hand ; and inasmuch' 
as there is in this very Act a set of clauses expressly referring 
to legal proceedings, I am not at all surprised that the parties 
in the present case, finding no extension of the j luisdiction in 
those clauses, conceived that it had not been given to them.” 

An extreme instance of the degree to which legislation by refe- 
rence may be carried is to be found in the provisions of the 
London Government Act, 1899, as to compensation to existing 62 & 63 Viet, 
officers for abolition of office. “ Sect. 30, sub-sect. 2, brings in in- 
sect. 81, sub-sect. 7, of the Local Government Act, 1894, which 
in turn brings in sect. 120 of the Local Government Act, 1888. 

The concluding words of sect. 120, sub-sect. 1, of the Act of 

-1888, bring in sect. 7 of the Superannuation Act, 1859, which 22 ^ 23 Viet. 

in turn sends the reader back to sect. 2 of the Superannuation 

Act of 1859 ” (^0. 

Legislation by reference may be justifiable where a code WLenlegis- 
exists with properly classified titles, but is unsuited to an undi- ia 

gested statute-book. Its inconvenience is, that it does not make justifiable or 
plain to the citizen what may be clear enough to the draftsman e5:cusable, 
who has all the threads of the subject in his hands. But with 
the rapid progress of consolidation it may be soon possible with- 


{u) Livingstone v. Mmjor^ of Westminstetf (1904) 2 E. B. 109, 117, 
Buckley, J. 
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out causing olbsoiJrity (li). And there are even now certain cases 
in wMcIl it is beneficial, and saves useless repetition without 
causing any difficulty of interpretation. Thus the description 
of an offence created by statute as treason, felony or misde- 
meanour has long been held to attract the common law incidents 
attaching to those crimes. And now that summary punishment 
^ for minor offences is allowable under many statutes, it is usual 
and unobjectionable to insert “on conviction in manner provided 
by the Summary Jurisdiction Acts (as defined by the Inter- 
pretation Act, 1889), as indicating succinctly the procedure to 
be adopted with relation to the offence. 

Another mode of legislation by reference, too well established 
for criticism, is that adopted in the Clauses Acts of 1845 and 
1847, whereby a large body of clauses is incorporated into 
subsequent Acts without repetition (r) . This method attaches 
certain statutory incidents to certain classes of corporations 
subject to modification by special Acts, and is analogous to the 
method by which the Conveyancing Act of 1881 imports by 
implication into deeds certain common form clauses. The 
advantages of this method may be easily overrated, for in every 
case the special Act to which one of the Clauses Acts applies 
must be examined to see if any modifications have been effected, 
and very difficult questions often arise as to the effect of subse- 
quent public legislation upon so complicated a system of com- 
bined general and special Acts (y). • 

• 5. The labours of the draftsman have been enormouslj^ light- 

ened, and his excuses in proportion diminished, by the efforts of 
the Statute Law Eevision Committee, not yet fully utilised by 
the legal profession, which have resulted in the following im- 
provements in, and aids to the understanding of, the statute 
law : — 

(1) Expurgation of defunct statutes ; 

(2) Issue of the revised editions, showing the effect of the 

expurgation ; 

(3) Preparation of chronological tables of statutes showing 

the repeals and amendments effected up to the date of 
the revision ; 

(4) The chronological table and alphabetical index to the 

statutes in force, now brought clowm to 1905, and 
re-edited annually ; and (z) 


(v) See also i'nfra, Part II. chap, vii., ‘‘Consolidation and Eevision;” see 
also Pari. Pap. 1876 (C 208), p. 7, Sir E. May ; “ Simplification of the Law,” 
by Sir H. Thring, Quart. Eev. Jan. 1874 ; Thring, Practical Legislation 
(edit. 1902), 54; Ilbert, Legislative Methods and Eorms, 111 — 121. 

(cc) Pari. Pap. 1875 (0 208), p, 4. 

(y) A.y., of the effect of the railway ticket section, (5), of the Regulation 
of Railways Act, 1889 (52 & 53 Viet. c. 57), upon the Railways Clauses 
Act, 1845, c. 20, ss. 104, 105, and the innumerable special railway Acts 
passed since 1845. JSuffam v. North Staffordshire Bail. Co., (1894) 2 Q. B. 821. 
{d} See Ilbert, Legislative Methods and Eorms, 33, 65, 66. 
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(5) The table, inserted at the end of each Jessional publica- 
tion of the statutes, showing the express repeals 
effected by the legislatioh of each year, in such a form 
as to enable •the practitioner to correct his copy of 
statutes to date without much labour. 

But excepf Lord Thring’s work, already referred to (a), and , 
his article the simplification of the law (b), and Sir Courtenay 
Ilberffs book on “ Legislative Methods and Forms ” (c), there is 
no guide by any experienced person available for the unofficial 
draftsman, and a casual perusal of the statutes of any session 
will show considerable differences in the methods of drafting 
Acts, which might advantageously be obliterated : and the 
result of all that has yet been done in this direction may be 
summed up in the words of Sir F. Pollock {d ) : — - 

<c Perhaps our progress in the art of legislation is that which 
we have least cause to be proud of ; it is some consolation that 
this is also the department of legal reform least within the con- 
trol of lawyers. The Queen has been at divers times pleased to 
put her trust in divers and many learned persons to see how the 
statute law could be better ordered. They executed their trust 
with all diligence, with some dissension, and with infinite shed- 
ding of ink and production of carefully written Eeports now 
lurMng in the least accessible corners of the Inns of Court 
libraries. So far the visible result is the Eevised Statutes, which 
some may think barely adequate. Our current Acts of Parlia- 
ment ai’e certainly better arranged and more concisely (e) 
expressed than they used to be ; they are not always more 
intelligible and less ambiguous (/). 


{a) Practical Legislation (edit. 1902). 

(b) Quarterly Review, Jan. 1874. 

{c) Oxford, 1901. 

[d) 3 Law Quarterly Review, p. 34G. 

(ig) The latest change has arisen, as Bowen, L.J., pointed out in Ex parte 
Eratt (1884), 12 Q. B. L. 334, 340, from “framing Acts on the idea that a 
code [on some particular subject] is being constructed, and [then] when the 
present tense is used, it is used, not in relation to time, but as the present 
tense of logic.” This practice is based on the rale of draftsmen that an Act 
should be treated as always speaking : Ilbert, h c, 248. 

(/) Even the Arbitration Act, 1889 (52 & 53 Viet. c. 49), contains many 
obscurities, although it is almost wholly a Consolidation Act. 
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1. Formal prom-ulgation is not necessary to make an Act of 
Parliament binding, and many Acts come into force on the date 
when they receive the royal assent, and some time before an 
official print is obtainable. Bnt the earlier English statutes 
were proclaimed by the sheriffs in the county courts (a), and 
exemplifications under the Great Seal were prepared and sent to 
them for this purpose. Some Acts still in the Statute-book are 
not found in the records of Parliament, and have been printed 
from these exemplifications (5). 

It was also the practice to provide transcripts for the use of 
the courts at Westminster and the justices of assize (c). The 
Ordinado de Conspwaiorihiis (33 Edw. 1) concludes : et ordincdiim 
est quod Justidarii amgnati ad dim'^ms transgressiones et felonias 


{a) P. V. Sutton (1816), 4 M. & S. 632, 642, Ellenhorough, O.J. 

{h) E.g. Stat. de Pistoribus, 1 Eev. Statt. (2iid ed.), p. 76 ; 7 Edw. 2, for- 
hiddarig wearing of armour, 1 Eev. Statt. (2nd ed.), p. 63. 

(c) E.g. 10, 11, 14, 18, and 20 Hen. 6, 1 Eev. Statt. (2nd ed.), pp. 217 — 225, 
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FmnuJgation Ads, 

in singulis comitatihns Angliae aiidimdas et fermmandas habeant 
inde transcrig^tiim {d). 

Precepts were sent to the sheriSs requiring them to read and Englisii Acts, 
proclaim the statutes seiit therewith under seal in the full county 
court (6), and in each hundred, borough, market-town, do.,”" and 
to make transcripts and deliver them to trusty knights of the 
county, and tt) every justice of the peace when that office was 
instituted {X)‘ 

The earliest modes of promulgation are exemplified by refer- 
ence to a statute against the Jews passed in 1271, and preserved 
only in the Q-esta Abbatum Sti. Albani. That chronicle (vol. i. 

402) contains: 

(1) A letter from Walter, Archbishop of York, then Primate, 
to the Chief Justice, requesting the full enrolment [mro- 
tularl integre et complete) and speedy publication of the 
Act, of which the Archbishop gives an abridgment ; 
and 

(2) Letters patent of the King setting out the Act, and com- 
manding its public proclamation and observance per 
totam balUvani vestram ( 2 .^., the liberty of St. Albans). 

Similar provisions were made in Scotland. By an Act of Scots Acts. 
1425 the Clerk Eegister was directed to register the statutes, 
and to give them to the sheriffs for proclamation, and to give 
copies to anyone who asked and would pay for them. 

TilL1581 it seems to have been generally believed in Scotland 
that a statute did not bind the lieges in any shhe until pro- 
claimed at the market-cross of the chief town in the shire. In 
that year it was enacted that publication and proclamation 
should be made only at the market-cross of Edinburgh, which 
should be equivalent to publication in every shire, and that all 
subjects should be bound by the laws forty days after such 
publication (y). 

In many of the Acts of the Irish Parliament provision was IrisLi Acts, 
made' for their proclamation, and that no penalty should be 
incurred until they had been duly proclaimed (/z). 

Statutes of the United Kingdom are promulgated, not by Britisli Acts, 
proclamation, but by being printed and circulated among the 
persons named on what is called the Promulgation List [i) , 

Those affecting the Channel Islands are promulgated by Acts extend- 
ing to 

{d) Some statutes have been preserved only tbrongh transcripts in the Red 
Books of the Exchequer in Dublin and Westminster. 

[c) Cf. the provisions of sect. 7 of the Riot Act, 1 Geo. 1, stat. 2, c. 5, 
requiring that it be openly read at every quarter sessions and at every leet or 
lav7 day. 

(/) 1 Statt. Realm, Intr. p. Ixxxvii. ; It. v. Sutton (1816), 4 M. & S. 532 
(Ellenborough, C.J.). 

{g) 1 Statt. Realm, Intr. pp. Ixxix., Ixxxviii. ; BeU, Diet. Law Scot, tit. 

Statute. Cf. 2 Hen. 5, stat. 1, c. 8. 

(A) English Acts intended to bind Ireland were exemplified and sent over for 
proclamation. 

[i) V%de infra, p. 32. 
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registration in tlie Royal Courts of tlie islands (A*), and ^ in 
modern ^cts it is not uncommon to insert a provision requiring 
sucli registration (Z), but neither tbe insertion of tbe clause nor 
tbe registration of the Act appear to be*'conditions precedent to 
its taking effect in the islands if it is aptly worded {m). 

In British colonies acquired from the French some proof of 
registration of French legislative Acts in the colony is required 
to justify their acceptance as part of the colonial lavi(^^). 

The British statutes are circulated in the colonies through the 
Colonial Office, to which the necessary copies are annually sup- 
plied, and the Grovernments of the chief colonies annually 
reprint, as an annex to the sessional publication of the colonial 
statutes, such of the imperial statutes of the year as extend to 
the colony (o). 

The printed promulgation of the statutes in the form of ses- 
sional publications began in 1484 in England {p) and in 1540 
in Scotland, hut in Ireland not till the reign of Charles I. 

In 1801, by resolution of the House of Commons, the King’s 
printer was authorised and directed to deliver a certain number 
of copies of each public general statute in accordance with a list 
appended to the resolution. 

This list ip) was not based on any definite principle, but con- 
tinued until 1881 as the basis of the distribution of statutes, 
with additions made by successive Secretaries of State, also 
sanctioned vdthout any guiding principle, and without revision 
by any proper authority, or any provision for responsibility 
for ensuring the delivery of the statutes at their proper destina- 
tion. 

In 1835 a Committee of the House of Commons considered 
and reported (r) on the regulations for the issue of printed papers, 
but no action seems to have been taken on the Report. 

In 1881 a departmental committee was appointed for the 
revision of the promulgation list, on the recommendation of the 
Select Committee appointed by both Houses to consider the First 
Report of the Stationery Office. 

The reformed distribution of the statutes is, however, in the 
nature, not of a promulgation iirhi et ovhi, but of a supply for 
administrative and judicial pmposes to the officials of the 


{h) See In rc States of Jersey (1853), 9 Moore P. C. 185 ; Anson, Law and 
Custom of the Constitution (Ith ed.), vol. ii. p. 257. 

See 54 & 55 Viet. c. 21, s. 17. 

\m) Licej, Law of the Constitution (6th ed.), 51, n. ; Jenkyns, British Eule 
and jurisdiction Beyond Seas, 95. 

(n) Du Doulay t. Du Boiilay (1869), L. E. 2 P. C. 430. 

(o) The rules as to the proof of subordinate legislation (statutory rules and 
bylaws) are dealt with bk. ii. chap. iii. 

{p) 1 Statt. Eealm, Intr. p. Ivi. 

(^) Annexed to the Eeport of the Committee appointed in 1881 to consider 
and revise it : Pari. Pap. 1883 — C — 3648, p. 27. 

(r) Pari. Pap. 1835. 
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GrOTernment and of counties and boroiiglis. And there seems 
to he no right of pnhlio access to any of the statutes *so distri- 
buted, except where they are in the* British Museum or in public 
libraries. Those who h&Ye to administer the law are informed 
of the Acts of the Legislature, while those who have to obey it 
have to find out its terms by experience and the daily papers. 

A revised edition of the statutes up to 1878 was completed in 
3885. It is^in eighteen volumes cj[uarto («), and uniform in size 
with the quarto edition of the statutes. In 188o Mr. Howell, 
M.P., induced the Government to sanction the publication of a 
second revised edition of the statutes in a cheap form, in order 
that it might be easily pmchasable for the libraries accessible to 
the working classes, and the edition was in 1900 completed doTvm 
to the year 1886. This edition is in sixteen octavo volumes, and 
is uniform with the annual publication of the statutes in octavo, 
which began in 1887 {t), ‘‘There are indeed two classes of 
persons whose needs the rewsed edition wiU not meet, and, it 
may be added, was not specially designed to meet : the judge 
wPo has to decide, the counsel who has to advise on tlie con- 
struction of an obscure enactment, frequently finds it necessary 
to refer to the language of Acts, sections, or words which have 
been repealed either as dead law, by Statute Law, Eevision Acts, 
or as superseded law by amending or consolidating Acts. To 
the historical student the law of the past is even more important 
than tjie law of the present. Both these classes of persons 
require an edition of the statutes containing everything that has 
been repealed either by way of statufe law, revision, or otherwise. 
But both these classes may derive material assistance from the 
notes and tables in the revised edition, which show the reason 
for each repeal or omission ’’ {u). 

2. Strictly speaking, p)^blic statutes need no proof, being 

supposed to exist in the memories of all (.r). But this plea- 
sant fiction merely dispenses with formal proof of the existence 
of the Act, and the necessity of reference' to it in pleading. In 
the term Public Acts are for this puiqiose included all local and 
personal Acts which are to be judicially noticed. The enact- 
ments making King’s printer’s copies evidence (//) apply only to 
]3rivate Acts, “ not to be judicially noticed,” and there is no corre- 
sponding provision as to pubhc Acts of the United Kingdom. 

The presence of any ancient document vouched as a statute on 
the Parliament Poll or Statute Poll, or its absence therefrom, is 
not conclusive for or against its legislative validity (;:) . 

{s) The unrevised statutes up to 1878 are iu 118 volumes. 

[t) The official index to the statutes, no-w published annually, contains a 
complete chronological table of all statutes printed as public statutes, (vol. i.) 
■with a statement of repeals and amendments, and (vol. ii.) an index of the 
subject-matter. 

(«) Sir Courtenay Ilbert, Joum. Soc. Comp. Legislation, UST.S., 1900, p. 78. 

(x) Taylor on Evidence (10th ed.), §§ 5, 1523. 

(y) Fast, p. 35. 

(;:) See The Trinee's case (1605), 8 Co. Eep. 20 5 ; 4 Euffhead, Statutes, p. xiii. 

H. D 
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The judges huve to some extent power to inquire whether a 
statute is what itpinports to he — an Act of Parliament [a ) — for 
an Act of Parliament passed by the combined action of its 
three constituent parts is the only mode in which the will of 
Paidiament can be expressed in a manner binding on the 
Peges {h). 

With irregularities or departures from the usage of Parlia- 
ment the Courts have nothing to do (c). They cannot review or 
correct, or in any way deal with them. But though a departure 
from the usage of Parliament during the progress of a Bill will 
not vitiate a statute, informalities in the final agreement of both 
Houses have been treated as if they would affect its validity. 
No decision of a court of law upon the question has ever been 
obtained, but doubts have arisen there {d) ; and in two modern 
cases Parliament has thought it advisable to correct by law 
irregularities of this description. 

In ^ May’s Parliamentary Practice (10th ed.), p. 488, three 
questions which might arise are jpropounded : — 

(1) Will the royal assent cure all prior irregularities in the 
same way as the passing of a Bill in the Lords would 
2sreclude inquiry as to informalities in any previous 
stage ? 

(2) Is^ the indorsement on the Bill recording the assent of 
King, Lords, and Commons conclusive evidence of the 
fact ? [e) or 

(3) May the Journals of, either House be permitte(J to con- 
tradict it ? 

It is submitted that the Ccurts, in an ordinary case, would 
regard the existence of an enrolled copy among the records of 
Parliament (or Chancery), purporting to be duly assented to, as 
conclusive out of Parliament, and would decline to enter upon 
any inquiry into the contents of the J ournals or into the usages 
or resolutions of either House, excej)! so far as they jDurport to 
alter the common or statute law (/‘). 

Once satisfied of the authenticity of an Act, the judges would 
be bound to take judicial notice of its contents, and as it is not 


(i^) Loc. cit. 18 a. 

{b) Dicey, Law of the Constitution (6tli ed.), 351. 

(c) In mnigauU v. Springs (1905), 199 TJ. S. 473, it -was held that a special 
Act passed by a State Legfislatiire could not be challeng'ed as invalid because it 
bad not complied ■with certain provisions as to notices in publications required 
by the Revised Statutes of the State as to such Acts, and resembling' those 
comprised in our Standing Orders as to Private PiUs. ' The Revised Statutes 
were n(^ part of the Constitution, and could be repealed, amended, or disregarded 
by the State Legislature. 

{d) Pylkingtoii’ s cas& (1450), Y. B. 33 Hen. 6 ; and see per Hale, C.T,, in 
College of FJiisttians v. Cooper (1675), 3 Reh. 587, and Coke, in The Prince\s case 
(1605), 8 Co. Rep. 18 a. 

(e) See Anson, Law and Custom of the Constitution (4th edh, voL i. p. 303 

(/) StocUale v. Sansard (1837), 3 St. Tr. N, S. 723, 85o'. The Court, 'in 
BmdUwjh V. Gmct (1884), 12_a. B. D. 271, deolined to go behind a resolutiol of 
the House oi Commons as to its own internal management. 
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permissible to refer to debates in Parliament in ex]>lanation of 
the meaning of an Act, so also it would seem no part of the 
judicial office to serutii^se the contents of the Journals of either 
House or the drafts of Bills to see whether the Act in C]_itestion 
had properly received the assent of the Legislature, 

If a serious question were raised as to the validity of an Act, 
no doubt the judges would adjoium the proceeding in which it 
arose until ‘Parliament had an opportunity of settling the ques- 
tion by a fresh Act, as was done in the case in 1450 referred to 
in May (Pr, of Pari. (10th eel.) p. 488). 

If any reason arises for doubting the accuracy of the print of 
any statute, reference may be had to the Chancery enrolment as 
to statutes passed prior to 1849, and also, as to Acts between 
1487 and 1849, to the original Acts preserved in the Parliament 
Office. Apparently this is to be done by the Court itself with 
reference to public general Acts, or any local or private Act 
directed to be judicially noticed as a public Act (^), and it does 
not seem to be the duty of the parties to examine or to produce 
an examined copy of the entry on the Chancery Poll or of the 
vellum print. The records of Parliament are open (for a fee) to 
all who desire to collate the Eing’s printer’s copy with the Par- 
liament Poll or original Act or print on vellum, and it is in 
accordance with ordinary judicial practice to require the person 
who disputes the accuracy of an official document to make good 
his assertion. 

Privafte Acts printed and for sale are proved by production of Private Acts, 
a copy purporting to be printed by the King’s printers, or 
otherwise under His Majesty’s authority, or under the super- 
intendence or authority of H.M.’s Stationery Office {If 

Private Acts not printed for sale (i) are proved by an exemj)li- 
fication (7) , transcript (/), or an examined or certified copy of 
the original from the Pecord Office or the Clerk of the Parlia- 
ments, The old practice, where a private Act had to be proved, 
was to obtain a certification of the Act out of Chancery. The 
fact of its enrolment there justified the assumption that the 
royal assent had been given. When doubt arose as to the cor- 


{ff) JBeaimont v. Mountain (1834), 10 Bing. 403, Tinclal, C. J. 

(A) 8 & 9 Viet. c. 113, s. 3 ; 45 & 46 Viet. c. 9, s. 2. 

Oollectious of most of these Acts are available in the libraries of the Inns 
of Comb, and the Parliament Boll may be inspected for a fee of 5s. Indices of 
Private Acts exist: (1727 — 1812) BramvreU’s Analytical Table; (ISO! — 1899) 
Official Index ; and see the tables at the end of the annual volumes of Public 
G-eneral Statutes. A certain number of Acts published ivith the Public General 
Statutes are indexed in the Index to Local and Personal Acts, and are not 
included in the Index to the Statutes. See that book (ed. 1905), vol. ii. p. 1280. 

(7j) a copy made from the Chancery Boll— (1) for the safe custody, proclaim- 
ing, or recording of the Act ; or (2) for affording authentic evidence of its tenor. 
It was examined with the record, and certified by the old Masters in Chancery : 
1 Statt. Bealm, Intr. p. xxxv. ^ 

{1) Transcripts by writ were copies sent into Chancery, in answer to the 
King’s writ of certiorari or mandate, to the officers who had the custody of the 
original, 

D 2 
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rectness of the enrolment in Chancery, that Court issued a 
certiorari to the Clerk of the rPaiiiaments, who made a return 
by exemplifying the Act from the recorejs in his custody {m). 

Until the Judicature Acts the Common Law Courts could not 
send to the Clerk of the Parliaments (m) . But at the present 
time, when any doubt arises on any statute, the- High Court 
requires the attendance of an officer from the Parliament Office 
with the original Act, engrossed or printed on vellum as the 
case may be, and the formalities of certiorari and return are 
superseded by collation of the original Act with the King’s 
printer’s copy circulated for public use, or, in the case of statutes 
not printed for circulation, by reference to the original Act, 
which is now always printed. 

Acts of the English and British Parliament are proved in 
Ireland and Acts of the Irish Parliament are proved in Great 
Britain by production of a copy printed by the duly authorised 
printer (41 Geo. 3, c. 90, s. 9). 

There is no statutory provision for the proof in Scotland of 
Acts of the English Parliament, nor for the proof of Scots Acts 
in England or Ireland (p ) . 

Statutes and ordinances of British possessions abroad are judi- 
cially noticed in the possession to -which they belong, and else- 
where in the empire are treated as foreign lawq but may be 
proved under sect. 6 of the Colonial Laws Validity Act, 1865, 
by the certificate of the proper officer of the legislature of the 
colony that the document attached thereto is a true copy of the 
statute or ordinance. This statute does not apply to the Channel 
Islands, the Isle of Man, or British India (sect. 1). 

The Supreme Comt of the United States takes judicial notice 
of the statutes of all the States {})). 

The principles to be adopted by the judges, in case of any 
doubt arising, are thus stated by Fuller, C.J., in Re Duncan 
(1890), 139 U. S. at p. 457, in a manner which seems equally 
applicable to British Acts : — 

On general principles, the question as to the existence of a 
law is a judicial one, and must be so regarded by the [Federal] 
Courts of the United States. This subject was fully discussed 
in Gardner v. Collector [1867, 6 Wall. U. S. 499 {q) ]. After 
examining the authorities, the Court in that case lays down the 
general conclusion (‘on principle as well as authority’) that 
‘ whenever a question arises in a Court of law of the existence 
of a statute, of the time when it took effect, or of the precise 

{m) College of JChisitians y. Cooper {1675), 3 Keb, 587, Hale, C.J. 

(«.) See 1 Statt. Kealm, Intr. p. Ixix. 

(o) An official revised edition of tbe Scots Acts still in force is in course of 
preparation. 

{p) Gormley y. Bunycm (1890), 139 IT. S. 623, at p. 635 (Lamar, J.). In 
Boyd y. U. B. (1891), 143 IJ. S, 649, notes, the law of the States of the Union 
is given. 

{(f) Upon the existence of a Uederal Act, said to have been approved in 1861. 
The case deals with the early English authorities on the subject. 
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terms of a statute, tlie judges wlio are called upon to decide it 
liave a right to resort to any souiice of information which, in its 
nature, is capable of copiYeying to the judicial mind a clear and 
satisfactory answer to such question, always seeking first for 
that which in its nature is most appropriate, unless the positive 
law has enacted a different rule/ Of course, any particular 
State [of the Union] may by its constitution and law^s prescribe 
■what shallTbe conclusive evidence of the existence or non-exist- 
ence of a statute ; but the question of such existence or non- 
existence being a judicial one in its nature, the mode of ascer- 
taining and using that evidence must rest in the sound discretion 
of the Court on which the duty in any particular case is im- Presumption 
posed It has also been laid down in the United States 

that a statute duly certifiied is presumed to have been duly 
passed until the contrary appears, a presum]_ffion arising in or certified, 
favour of the law as printed by authority, and in a higher 
degree of the original on file in the proper repository (-s), and 
that ‘Uhe Court, for the purpose of informing itself of the 
existence or terms of a statute, cannot look beyond the emrolled 
Act certified to by those officers who are charged by the Con- 
stitution with the duty of certifying’’ [t). 

The question has often been considered in the United States 
whether the jouimals of the Legislatui^e can be used to impeach 
a completely enrolled Act duly recorded and authenticated. A 
list of the decisions in the various constituent States is printed _ 
in Flel(^ v. Clark (1891), 143 U. S. at 661 — 666. In that case 
it wns laid down, in a case arising on the HUinley Tariff Act, 
that the signing by the Speaker of the House of Eepresentatives 
and the President of the Senate in open session of an enrolled 
bill is an official attestation by the two Houses of such a bill as 
one that has passed Congress, and when the bill thus attested 
receives the approval of the President and is deposited in the 
Department of State according to law, its authentication as 
a bill that has passed Congress is complete and unimpeach- 
able, and the journals of either House may not be used to 
show that an Act so authenticated, approved and deposited 
did not pass in the precise form in which it was so signed and 
approved. 

In substance, therefore, the law of the two countries is the 
same, allowing for the particular exigencies of the written con- 
stitutions of the Union and the States, and the consequent 


(r) The Tederal Courts adopt the adjudications of the State Courts as to the 
authenticity of State Acts and the evidence by which they may he impeached, 
but are free under their own jurisdiction to pronounce on the validity of the 
enactments. The Privy Council would doubtless follow a somewhat similar 
rule, but with greater liberty on the question of authentication, and is constitu- 
tionally competent to declare invalid colonial Acts if ultra vires, and to reverse 
colonial decisions if erroneous. 

(5) Re I)u7ican (1890), 139 IT. S. at p. 457 (Puller, O.J.). 

\t) 1. c. at p. 459. 
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ca^aacity ox the Courts to pronounce on the validity of legislative 
enactments. And it seems hkely that our Courts would also 
adopt the American rule that : Wherever a suit comes to issue, 
whether in the Court below or in the higher tribunal, an objec- 
tion Tvesting upon the failure of the Legislature to comply with 
the provisions of the constitution should be so presented that 
the adverse party may have opportunity to controvert the allega- 
tions, and to prove by the record due conformity with the con- 
stitutional requirements” [u). 

The only parts of a public statute which may be traversed or 
contested to any extent in an English court of justice are — 

(1) The words of assent, and 

(2) The preamble and recitals. 

These alone contain any allegations of fact, the rest of the Act 
expressing the will of the Legislature. 

The consent of King, Lords, and Commons being essential to 
constitute an Act of Parliament lx), any doubt as to the giving 
of this consent may be investigated by the Courts, and is the 
only question as to the validity of the Act which, under our 
constitution, the Courts may investigate. ^ 

The proper mode of determining any doubt of this kind would 
be by certificate from the Speakers of both Houses of Parlia- 
ment, or by proof that the impugned statute was duly enrolled 
in Parliament, or that the original was duly indorsed wifh the 
fact and date of the royal assent. But it is more tha^ likely 
that the judges, as to modern Acts, would decline to go behind 
the Parliament Poll or the King’s printer’s copies of Acts 
officially supplied, unless they received official intimation from 
some branch of the Legislature that the necessary consents had 
not been given {y). 

The earliest rule on the subject is given by Coke (on Little- 
ton, 98 b) with reference to the statute of Quia Umptores : 
“ Secondly, it is (amongst other Acts of Parliament) entered 
into the Parliament Poll, and therefore shall be intended to be 
ordained by the King by the consent of the Lords and Commons 
in that Parliament assembled. Thirdly, it is a general law 
whereof the judges may take knowledge, and therefore it is to be 
determined by them whether it is a statute or not.” 

Evidence of the royal assent, other than the words of enact- 
ment, was never recouped as to the earlier statutes, public or 
private [per Hale, C.J.,in College of Plmitians v. Cooper (1675), 
3 Keb. 587], and from 3 Edw. 1 to Hen. 6 there is no mention 


f) In re Duncan flSQO), 139 IT. S. at p. 457, People y. Supervisors of 

Chenango (1853), 8 IST. Y. (4 Selden), 317, 325. 

[x) See anU.^ p, 33 ; post., pp. 52, 53 ; The Prince's case (1605), 8 Co. Hep. 18 ; 
College of Phisitmis v. Cooper (1675), a Keb. 687 (Hale, G.J.), By this rule fell 
all the ordinances of tlie Long* Parliament. 

(g) See Hay, Pari. Pr. (lOth ed.), 486 et seq. ; and as to the law in the U. S., 
see Held T. ClarJc (1891), 143 H. S. 619. 
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of tlie royal assent on puMie or private Acts other than the 
words of enactment. • 

The importance of th.^ question with reference to old Acts 
lay in the fact that, as the Act was in the form of a petition, 
unless it was indorsed le roy Je reiiU or soli fait come- il est desirf 
the sole evidence of royal assent was the appearance of the Bill 
on record. 

Since 1793 it is submitted that such evidence may in some 
cases he necessary, for the commencement of an Act is now 
regulated by the indorsed date of royal assent, and not by the 
commencement of the session, and that in the absence of such 
indorsement by the Clerk of dhe Parliaments no document can 
be treated as an Act without further inquiry as to the fact and 
date of assent. But the judges take judicial knowledge of the 
order and course of proceedings in Parliament with reference to 
statutes {z). 

Assent is now usually given by Eoyal Commission, to which 
are scheduled the Bills assented to, specified by their short 
titles. 

The preamble precedes the words of enactment, and is in the Inquiry as to 
nature of a recital of the facts operative on the mind of the law- ^ 
giver in proceeding to enact. ^ aS^?eoitals. 

The validity or accuracy of its recitals can never come in 
question f), nor can it be denied that they induced the Legis- 
lature tb legislate; but it does not therefore follow that the 
facts stated are true, nor that they are to be judicially accepted 
as evidence conclusive against all the world or any individual. 

In B. V. Eoughton (1853), 6 Cox, C. C.^101 ; 1 E. & B. 501, 
a recital in a local Act (59 Greo. 3, c. xxii.) stating that a par- 
ticular road was in parish A was admitted as evidence of the 
fact. On appeal Lord Campbell said : A mere recital in an 
Act of Parliament, either of fact or law, is not conclusive, and 
we are at liberty to consider the fact as law different from the 
recital.’’ And in Earl of Carnarvon v. Yillehois (1844), 13 
M. & W. 313, in order to prove the existence of certain rights 
of free warren and free chase against copyholders, it was allow^ed 
to put in an Inclosure Act of 23 Geo. 3, which contained a 
proviso that nothing should prejudice the rights of the lord of 
the manor to the rights of free warren and free chase, as 
being,” as Parke, B., put it, “some recognition of the right 
upon a subject-matter upon which evidence of reputation would 
be receivable ” (f). 

It has been contended, on the one hand, that recitals in Acts 
of Parhament are not evidence of facts {c)^ but only of the 

iz) See Roscoe, Nisi Prius (ITtii ed.), by PoweP, p. 80 ; Taylor, Evidence 
(lOtb ed,), s. 84:. 

[a) Labrador Co. y. (1893) App. Cas. 101. 

[b) See Wilberforce, Statute Law, p. 15. 

[c) As to false recitals, see argument of Serjeant Manning in Baron de- Bode y. 

B. (1845), 3 H. L. C. 449, atp. 460; 6 St. Tr. S. 237. 
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opinion of tlie Legislature, or of representations made to it and 
believed by it. On the other band, it is ui'ged that recitals of 
facts contained in a preamble amount ^o findings with respect to 
tbofte facts in the High Court of Parliament, and conclusive 
upon all inferior Courts and all subjects, being in the nature of 
res Judicata. But thus far the Courts have steered a middle 
course between these two opinions. 

In Headland v. Coster, (1905) 1 K. B. 219, 231, Collins, M.E., 
referring to a recital in the Distress for Bates Act, 1849 : “ That 
recital is certainly not altogether true. ... In that limited sense 
the recital may be looked upon as true, but it is also possible that 
it may be a mis-recital. Such mis-reoitals are not absolutely 
unknown even in Acts which have been framed by skilled and 
careful draftsmen. In any case, however, the argument for the 
plaintiff seems to me so overwhelming that even if the adoption 
of it would involve that there was a mis-recital in the Act of 
1849, I should feel bound to give effect to it” [cl). 

In iJ. V. Hardy (1794), 24 St. Tr. at p. 204, in directing a 
grand jury, Eyre, C.J., in speaking of the recitals in the Treason 
Act, 1351, said : presume I hardly need give you this 

caution, that though it has expressly been declared by the 
highest authority that there do exist in this country men capable 
of meditating the destruction of the constitution under which we 
live, that declaration being extra-judicial, is not a ground upon 
which you ought to proceed.” But Bayley, J., in li. v. Sutton 
(1816), 4 M. & S. 532, 549 : The preambles to the^two Acts 
of Parliament, I think, are still more free from objection than 
the proclamation, and they assume as facts that outrages did 
exist. When we consider in what manner an Act of Parliament 
is passed, and that it is a public proceeding [e] in all its stages, 
and challenges a public inquiry, and when passed is in contem- 
plation of law the act of the whole body (/’), it seems to me that 
its recital must be taken as admissible evidence, and in this case 
was confirmatory evidence; ” and in the same case Lord Ellen- 
borough (r/) said: ^^Next it is objected that the Acts of Parlia- 
ment were not evidence. For what purpose, then, are the 
judges bound to take judicial notice of public Acts of Parlia- 
ment but in order that they may have a knowledge of them 
themselves and communicate it to others ? The judge is bound, 
not only to take judicial notice of their contents himself, but to 
state it to the jury; for if he is not to state the same, for what 
pimpose is he to take notice of them ? . . . . Public Acts of 
Parliament are binding upon every subject, because every 
subject is in judgment of law privy to the making of them, and 


{d) This decision was affirmed on appeal (1906), not yet reported. 
(<?) I.e. a proceeding by or on behalf of the public. 

(/) I.e. of the nation. 

\g) 4 M, &: S. p. 542, 
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therefore supposed to know them, and formerly the usage was 
for the sheriff to proclaim them i^t his county coui't ; and yet 
what every subject is supposed to know, and w^hat the judge is 
hound judicially to take notice of, it is said the jury cannot 
advert to, for if this evidence was inadmissible it must be because 
the jury could not be charged with it.” The reasoning of 
Lord Ellenborough and Bayley, J., leads fuidher than they 
followed it. * An Act of Parliament is not evidence in the ordi- 
nary sense of the term, but a declaration of the w^ill of the 
Legislatuin on the subject to wffich it relates. Words of enact- 
ment are clearly separable from the motives or beliefs which 
lead to legislation. So far as the enactment is concerned, it is 
sic volo sic Juheo, stet pro raiione voliintas.^^ But so far as a 
preamble recites facts in pais^ other considerations applyo It is 
incontrovertible in law that the recitals motived the enactment, 
but it does not therefore follow' that the recitals are true or 
conclusive in fact upon individuals : for the omnipotence of 
Parliament does not extend to facts, nor imply its infallibility (//). 
Tet if judge or jury were free to controvert the motives of an 
enactment, and its recitals were to be merely admissible in 
evidence, it might be contended that to deal with them other- 
wise than as a conclusive decision upon a question of fact would 
be either — 

(a) Not to take judicial notice of the recitals ; or 

(b) To decide that the statute, being based on false recitals, 

■was not binding. 

The via media between these two alternatives is to regard the 
preamble as conclusive in so far as it elucidates the intention of 
Parliament expressed in the enacting part, but as primd facie 
evidence only of the matters of fact, in the same way as recitals 
in old deeds are by the Yendor and Purchaser Act, 1874, 

As the oldest Acts were in the form of a grant with recitals, 
it was always conceivable that the Ling might be deceived in 
his grant, but the onus of proof was on the person who challenged 
the correctness of the recitals ; and it seems to be now settled 
that no Court can impugn the validity of a statute on such a 
ground. In any case, in this respect recitals are in a different 
position from the enacting part, which is conclusive even if based 
on erroneous inferences as to fact or law. In Labrador Co. v. 
Reg.^ (1893) App. Gas. 104, a question wms raised whether the 
recognition by the Legislature of Canada (19 Yict. c. 3) of a 
certain seigneurie as existing must be judicially accepted, or could 
be overridden by evidence of mistake. Lord Hannon, in deliver- 

ih) In 2. y. Greene (1837), 6 A. & E. 548, eyidence was admitted to show that a 
place described as an existing borough in the schedule to the Municipal 
Corporations Act, 1835 (5 & 6 WiU. 4, c. 76), was not an existing borough. In 
the case of priyate legislation, the truth of the preamble is now inquired into, 
and the Bill is not allowed to proceed unless the preamble is proyed. See May, 
Pari. Practice (10th ed.), 773 ; Taylor, Eyidence (10th ed.), s. 1660, 


37 & 38 Viet, 
c. 78, a. 2. 
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ing the opinion of the Judicial Committee, said : Even if it 
could be proved that the Legislature was deceived, it would not 
be competent for a Court of law to disregard its enactments. If 
a mfetake has been made, the Legislatui’e alone can correct it. 
The Act of Parliament has declared that there was a seigneurie 
of Mingan, and that thenceforward its tenure shfJl he changed 
unto that oi franc alien. The Courts of law cannot^ sit in judg- 
ment on the Legislature, hut must obey and give effect to its 
determination.' ’ 

The Comts are occasionally asked to infer the existence of a 
statute which is not of record in order to give effect to the 
judicial rule of endeavouring to find a legal origin for a well- 
established usage {i). This is an attempt to extend to statutes 
the presumption as to lost grants, and seems to he based on the 
original identity in form between royal charters and statutes. 
The most recent instance of this contention is in Chilton v. Cor- 
poration of London (1878), 7 Ch. D. 785, where the inhabitants 
of a parish claimed, by custom, a right to lop wood within a 
manor. Jessel, M.E., there said (at p. 740) : ^^But then it is 
said, though the right is not known to the common law, it may 
he created by Act of Parliament, and the judge is bound to 
assume, vvLen not disputed by the pleadings, that it has been so 
created. The answer to that is simply, that the judge is theo- 
retically hound to take notice of all Acts of Parliament ; that is, 
he is hound theoretically to know the contents of them, and to 
he aware that there is no such Act of Parliament. I ssfy ^ theo- 
retically,’ hut practically the judge requires attention to he called 
to the particular statute, and the clauses and sections of it that 
hear on the matter in hand. But he is hound to take judicial 
notice of all Acts of Parliament ; and even on demurrer, which 
is our strictest form of pleading, any Act of Parliament can be 
taken notice of without being pleaded on either side.” But it 
is submitted that this statement of the law is too wide. 

The duty of the judges to take judicial notice of a statute is 
confined to public Acts (k). Private Acts must be both pleaded 
and proved, unless by a special clause in the Act in question or 
by or under Brougham’s Act (13 & 14 Yict. c. 21), s. 7, or the 
Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. 9, judicial 
notice is to be taken of them (/). 

3. When the authenticity and validity of a statute are ascer- 
tained, the next questions arising upon its construction are the 
correctness of the text vouched and the mode of solving any 
doubts arising on that head. In case of doubt as to the text of 
a statute which is to be judicially noticed, it is for the judges to 


(i) FhiUips V. JSalUday (1889), 23 Q. B. B. 48, Bowen, L.J., affirmed, (1891) 
App. Gas. 228 ; and see Saltabh OorporaUon y. Goodman (1883), 7 App. Gas. 633. 
(/g Go. Litt. 98 b. 

\l) See Taylor on Evidence (lOtb ed.), s. 1523 ; Eoscoe, Nisi Prius (iTtk ed.), 

pp. 104 , 105 . ^ V 



Editions of the Statutes. 


43 


refer to tlie record or document containing' the most authentic 
cop 7 of the statute. From this poi^t of view new statutes fall 
into four classes — 

• 

(1) Statutes passed prior to the invention of printing which 
are of record ; 

(2) Lite statfites not of record; 

(3) Statutes jDassed since the invention of printing, printed 
and circulated hj authority ; and 

(4) Like statutes imprinted, or printed and not so chculated. 

Most Acts between 1278 and 1487 appear on the Statute Loll 
preserved in the Tower, wLich is a record of Chancery on which 
most of the statutes of the period wnre entered when drawn up 
in form for proclamation and publication (uz). There is a gap 
from 8 Hen. 6 to 23 Hen. 6, owing to the Wars of the Loses. 
It would seem that the roil was made up till 4 Hen. 7. The 
last statute preserved in the Statute Loll form is also the first of 
which no Latin or French version is extant (n) . 

Coke and Hale say that some of the earlier statutes are not of 
record (o ) ; but subsequent research has shown them to be in 
error as to most of the Acts and ordinances which they specify 
as unrecoi’ded. But unrecorded statutes are from time to time 
discovered in reprinting documents in the Lecord Office (y), 
but those found are not of any practical value or present legis- 
lative validity. 

Whether' of record or not, a statute is ecjually binding if its 
authenticity is once ascertained (q ) , and evidence of its promul- 
gation is, as already said, not required. 

Acts from 1487 to 1849, wdth few exceptions (r), are among 
the original Acts in the custody of the Clerk of the Parliaments, 
which show the original text as engrossed in black letter (s), 
with all subsequent additions and erasures, and indorsed with 
the signatures of the Clerks of both Houses. Cf this a tran- 
script, which was much more legible than the original, was made 
and certified by the Clerk of the Parliaments, and sent to the 
Lolls House. 

Since 1849 two prints on vellum of every Act, public, local, 
or private, are prepared, Cne is retained by the Clerk of the 
Parliaments, with a certificate of royal assent. The other, 
similar in every respect, and bearing a like certificate, is sent to 
the LoUs House. 


(m) 1 Stat. Eealm, Intr, p. sxxiv. 

(n) 1 Eev. Statt. (2nd ed.), p. 235. 

(o) Enffliead’s Statt. vol. i. Pref. p. xxiv. ; Hale, Hist. 0. L, cli. 1 ; College 
of Fhisitians v. Cooper (1675), 3 Keb. 687 ; Statt. Bealm, vol. i. Intr. p. xxxii. 

{p) E.g. a statute forbidding Jews to bold land, in Gesta Abbatum Sti. 
Albani, vol. i. pp. 402 — 404, 523. 

[q] The documents in wMcb they are preserved usually contain evidence of 
promulgation. 

(r) Vide 1 Cli^. 328. Some of these Acts have never been printed. 

(, 9 ) 1 Cliff. 322. 
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The original Acts retained hj the Clerk of the Parliaments 
are numbered consecutively, regardless of distinction between 
public and other Acts. The copies sent to the Polls House are 
nimabered in three series, in accordance with the classification 
adopted in the sessional j)nblication of the statutes. 

Inquiry into the printed editions of the statutes may be 
material — 

(1) As to the authenticity of an Act ; 

(2) Its proof in judicial proceedings ; or 

(3) The aecmacy of the text vouched. 

For ordinary purposes as to statutes prior to 1713 reference 
is usually made to the folio edition of the Statutes of the Realm 
published by the Record Commission, the text of which is 
adopted in the revised editions of the statutes (t). 

It also contains (Intr. p. xlix.) a catalogue ratsonne of all edi- 
tions published by public or private ventme prior to 1811, all of 
which it has for practical purposes superseded. The origin of 
the edition and the modus ogjerandi of the editors deserve brief 
notice. 

In 1800 the House of Commons presented an address to the 
Crown asking that directions should be given for the better 
preservation, arrangement, and more convenient use of the 
public records of the kingdom (i^). In consequence, a Royal 
Commission was appointed in the same year, whose first resolu- 
tion was that a complete and authentic collection of tjae statutes 
of the realm be prepared, including every law, as well those 
repealed or expired as those now in force, with a chronological 
list of them and a table of their principal matters. As a result 
of the labours of this Commission, the statutes of the realm up 
to 1713 were published between 1811 and 1828. 

This edition contains — 

(1) All instruments contained in any general collection of 
statutes published prior to that of Serj eant Hawkins in 
1735 ; 

(2) Such matters of a public nature purporting to be statutes 
as were introduced by him or subsequent editors, particu- 
larly Cay and Ruffhead, whose edition was published in 
1762—1764; and 

(3) Such new matters of the like nature as could be taken 
from sources of authority not to be controverted — viz., 
statute rolls, enrolments of Acts, exemplifications, tran- 
scripts by writ, and original Acts. 

Of all public and many private Acts since 1713 King’s 
printer’s copies are obtainable. They used to be printed in 

{t) 1 Statt. nealm, Intr. p. xxxv. The sources from which the statutes 
printed are derived, and the taricc lectiones^ are indicated in these editions. 

(m) 1 Statt. Realm, Intr, p. viii. 
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three forms — folio, quarto and octavo. A Conimittee of the 
House of Commons in 1885 recommended discontinuance of the 
folio and quarto editions, hut the *folio was not dropped till 
1881, and the quarto is still published. 

Till 1886 Acts of Parliament, when printed, subject to the 
23romulgation li^t, became the private property of the King’s 
printers, who had the monopoly of their publication, and did 
not act merely as agents of the Crown. But in 1881 a Select 
Committee of both Houses recommended that this arrangement 
should be discontinued, and that Acts of Parliament should be 
printed and sold under the same regulations as other parlia- 
mentary papers (i?:'). 

By the Documentary Evidence Act, 1882, the Stationery 4oyict. c. 9. 
Office was put into the position of the King’s printer with 
reference to public documents which are by statute evidence, or 
conclusive evidence, if purporting to be printed by the King’s 
printer. 

Since 1886 statutes and all parliamentary papers and public 
documents emanating from the different departments of G-overn- 
ment are printed for and issued by the Stationery Office, and 
letters patent have been issued to the controller of the office 
constituting him the King’s printer. 

Doubts as to the correctness of any of these received editions The revised 
can only be solved by reference to the original documents statutes, 
referred ^0 above. In no case is the official print made conclu- 
sive evidence as to the text of a statute (//) . But the revised 
editions may now^ be said to have attained the position of an 
authorised version of the statutes, by the effect of the Interpreta- 
tion Act, 1889 (52 & 53 Yict. c. 63), s. 35 (2) [z). 

Where any Act passed after December 31, 1889, contains a 
reference to any Act by its short title or regnal year, the refer- 
ence, unless a contrary intention appears, is to be read as refer- 
ring, in the case of statutes included in any revised edition of the 
statutes purporting to be printed by authority, to that edition, 
and in the case of Acts not so included, and passed before 1714 
(1 Geo. 1), to the edition prepared under the direction of the 
Eecord Commission, and in other cases to the copies of the 
statutes purporting to be printed by the King’s printer, or under 
the superintendence or authority of H.H.’s Stationery Office [a). 

This enactment only authorises the version for parliamentary 
purposes, such as recital or repeal, and leaves untouched the 
question of the accuracy of the text or the validity of the 


[x) Pari. Pap. 1831, ISTo. 356. 

(^y) The first print of the Education Act, 1891 (54 & 55 Viet. c. 56), -was -with- 
drawn, as not embodying the tenor of the Act as ultimately assented to by 
Parliament. See Chitty’s Statutes (5th ed.), vol. iv. tit. Education, p. 80, n. 

[z) Provisions to the like effect used to be inserted at the head of the repeal 
schedules annexed to Statute Law Pevision Acts. 

{a) See Pari. Pap. 1881, hTo. 356, p. vii., and Documentary Evidence Act, 
1882 (45 Viet. c. 9). 
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statutes. Bu^i in substance it constitutes the editions named as 
part of the official text of tbe Statute-book. 

It was the exclusive privilege and official duty of the Lord 
Clerk Eegister to enter the Acts of the Scottish Parliament in 
the proper record, and to furnish copies to sheriffs, magistrates 
of burghs, and such as might demand them. r 

Scots Acts were first printed in 1541 by viidue of an ordinance 
of James V., which directed the Clerk Eegister to make authentic 
copies, so far as concerned the common weal (lc. except of 
private Acts), under his hand, to be printed by what printer he 
chose. 

In 1592 and 1607 the Scots Parliament directed the printing 
and publication of the editions of Scots Acts prepared by Sir 
John Skene, Clerk Eegister (5), which are received as the autho- 
rised text. 

In pursuance of a resolution of the Eecord Commission in 
IqSOT a folio edition of the Scots Acts was prepared on the same 
lines as the Statutes of the Eealm. Vols. 2 — 11, containing the 
statutes for 1424 — 1707, were published in the year 1814, and 
vol, 1, containing earlier statutes, was published in 1844. A 
revised edition of the Ante-Union Acts is in course of prepara- 
tion {c). 

There is no statutory provision for the proof in English legal 
proceedings of any Act of the Scots Parliament. 

The Irish statutes were printed in 1765 in folio in pursuance 
of the order of the Lord-Lieutenant (the Earl of Halifax), to 
give effect to a resolution of the Irish House of Lords that an 
edition of the statutes should be prepared under the inspection 
of the Lord Chancellor and judges. This edition has always 
been accepted in the courts in Ireland (d). But reference can 
now also be made to the revised edition of the statutes of 
Ireland (1310 — 1800) published “by authority’’ in 1888 (c). 

Acts of the Irish Parliament may be proved in legal proceed- 
ings in Great Britain by producing a copy purporting to have 
been printed by the official printer (41 Geo. 3, c. 90, s. 9). 

4. The statutes were recorded in Latin or Norman Erench 
until the death of Eichard III, In the first Parliaments of 
Henry VII. the practice seems to have continued, but no printed 
edition in French has been discovered. From 1488 (4 Hen. 7) 
the Statute Eoll was no longer made up in the ancient form (/), 
and the statutes have been published in English only. 

The English translations published in the revised statutes are 
not always accurate, and have no legislative validity. The 


{b) 1 Statt. Eealm, Intr. pp. xliii., Ixxix. 

(d?) Ilbert, Legislative Methods and Forms, p. 26. Its publication will be 
accelerated by the passing of the Statute Law Eevision (Scotland) Act, 1906. 

[d) 1 Statt. Eealm, Intr. p. Ixxxv. 

(e) Eev. Statt. Ireland, Pref. p. v. 

(/) 1 Eev. Statt. {2nd ed.), p. 228, n. 
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source from wliicli each, is derived is stated in the "'Statutes of the 
Eealm and Statutes Revised. 

5. It is laid down hv Sir John Cdmyns (Dig. tit. Action upon 
Statute, G, H, I) that in'hoth criminal and civil pleadings upon 
a statute the statute must he recited, except where the statute 
merely extends a right or remedy already existing at common 
law. 

Since 1875, when the Judicature Acts came into force, this 
rule no longer holds good in its enthety ; for, according to the 
modern rule of civil pleading, facts only are to he stated (g). 
Nothing need he stated of which the Courts will take judicial 
notice. Consequently, puhlic general Acts need not be specially 
pleaded in the High Comt, save in a few eases — viz., that of the 
Statutes of Frauds and Limitations (7^, those hy which a defen- 
dant was permitted to plead the general issue (f), and statutes 
rendering illegal any claim made. These exceptions appear to 
he based on judicial hostility to the statutes in question. * In 
certain actions of debt upon statutes it appears still to he neces- 
sary to specify the Act upon which the action is based (e,g, 
25 Geo. 2, c. 36, s, 11). But this kind of action is cj_uasi- criminal 
upon a penal statute (It ) . 

It appears to he still expedient to plead an Act, private, local, 
or personal in its nature, even if it contains a clause requiring 
judicial notice to he taken of it; and apparently also any enact- 
ment vouched as an exception to the general law. 

In pro(jeedings for an offence, including actions upon a penal 
statute, it appears to be still necessary to state the ohence sub- 
stantially in the words of the statute. As to indictable offences, 
this is the common laTv rule (1) ; with reference to offences 
punishable on summary conviction, the common law rule is 
adopted with modifications by the Summary Jurisdiction Act, 
1879, s. 45. ^ 

6. Reference by title, year, chapter, or section is neither 
necessary, nor usual, nor prudent, and the facilities for amend- 
ment of immaterial errors given by modern Acts (m) and prac- 
tice render the exactitude of pleading of less consecpienee. Thus, 
in indictments, the formal conclusion contra fornuon statuti or 

is no longer essential ('/»<?.). But one relic of the old 
technicalities remains — that it is usually held necessary that the 
indictment should negative all the provisoes, qualifications, and 


{g) Bullen and Leake (6tli ed.), p. 5 ; 1 Ckitty, PI. p. 206 ; Taylor, Evidence 
(lOth ed.), s. 299 ; Roscoe, Nisi Prius (ITtli ed.), p. 2m. 

[h] R. S. C. 1883, 0. 19, r. 15 ; Ann. Pr. 1906, p. 243. 

\i) R. S. 0. 1883, 0. 19, r. 12, O. 21, r. 19; Ann. Pr. 1906, pp. 241, 269. 
Most of these enactments are repealed by 56 & 57 Viet. c. Gl, s. 2, but the 
effect of the repeal is somewhat doubtful. 

(/j) See JDradlaugJi v. Clarke (1883), 8 App. Gas. S54-. 

[1) Vide Archbold, Cr. PI. (23rd ed,), p. 71 ; Longmead^s ease (1795), 2 Leach, 
C. C. 694, 696. 

(w) 7 deo. L c. 64, s. 21 ; 14 & 15 Viet, c. 100, s. 24. 

(«) Castro v. R. (1881), 6 App. Gas. 229, 242, Lord Blackburn. 
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exemptions at^aciied to tlie definition of a statutory offence, 
instead of stating the crime and leaving the defendant to bring 
himself within the exception (o). 

In Scotland the statute and section dre specified, and the same 
52 & 53 Viet. moSle of identifying the offence may, under the Interpretation 
Act, 1889, s, 35, be adopted in England, buh is, as abeady 
pointed out, unusual. 

(1) Of old Many of the ancient statutes are cited by the" name of the 
]3lace where the Parliament was held in which they were made ; 
e.g. the Provisions of Merton and Statutes of Westminster (y>). 

Others are named from then subject-matter, e.g.ArticuU Cleri 
(9 Edw. 2) and the statute de Donk Conditional ib us (13 Edw. 1, 
c. 1), and the Statutes of Jewry (q), 

A third class are named from their initial words, in the same 
manner as Papal Bulls and the Psalms in the Vulgate ; e,g,^ 
Quia Einptores (18 Edw. 1, c. 1) (r). 

Erom the reign of Edward II. it has been usual to cite by 
reference to the regnal year in which the session of Parliament 
began, it being the common law rule that an Act comes into 
force as of the first day of the session in wEich it was joassed {s ) , 
unless another date is provided in the body of the statute. This 
mode of citation wns by Brougham’s Act (13 & 14 Viet. c. 21), 
s. 3 (?"), adopted for parliamentary purjDoses as to all Acts prior 
to the reign of Henry VII. 

The ancient and cumbrous mode of citing statutes is super- 
seded as to many Acts by their having received short) titles {n) 
in subsequent statutes, while almost every modern Act contains 
a section declaring its short title, and groups of statutes in pan 
materia receive a ‘‘collective” statutory short title; e.g, the 
Merchant Shipping Acts, 1894 to 1900 (jt), the Tithe Acts {g), 
and the Summary J urisdiction Acts {z ) . 

(2) Of modem Since 1889 {ct) all Acts, whether public, local and personal, or 
private, may be cited in any statute, instrument, or document, 
either — 

(1) By the short title, if any {h) [i,e, the short title given by 


(o) Ini?. V. James^ (1902) 1 K. B. 540 (C. C. R.}, the authorities on this 

subject were fully discussed, and it was held unnecessary to negative a proviso 
which was not incorporated directly or by reference with the enacting clause. 
In the case of oft'ences punishable on summary conviction, the common law rule 
as to the pleading by the prosecution of statutory exceptions, &c. does not 
apply : 42 43 Viet. c. 49, s. 39. 

(p) 1 Bl. Comm, ed. Hargrave, p. 86, n. 

(q) 4 Co. Inst. 25. 

(r) Comyns, Dig. tit. Action upon Statute, I. 

(i-) As to Scots Acts, see emte, p. 31. 

(t) Repealed and in substance re-enacted by 52 &: 53 Viet. c. 63, ss. 35, 41. 

[ii] See Appendix B. 

(.r) 63 & 64 Viet. c. 32. 

\y) 54 & 55 Viet. c. 8, s. 12 (3). 

(;:) 52 & 53 Viet. c. 63, s. 13 (10). 

[a) Ibid., s. 85 (1). 

(5) Few Acts prior to 1793 have short titles ; but in modern legislation, when 
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statute, not tlie popular short title, nor the ordinary 
title, even if it he short) ; ^or 

(2) By reference to the regnal year in ivhich the Act vras 
passed, and, where there are more statutes or sessions 
than one in the same regnal year, by reference to the 
statute (e) or session (d), as the ease may requii-’e, and 
where there are more chapters than one, by reference 
to the chapter, and particular enactments may now be 
cited by reference to the section or sub-section in which 
they are contained. 

The object of these provisions is mainly to facilitate the work 
of the parliamentary draftsman and to shorten the rules and 
orders made by departments of State under statutory authority. 
But they also apply to pleadings, and it is therefore no longer 
necessary, where a statute has to be pleaded, to refer to it in 
such detail as has hitherto been usual. The new mode of citation 
will be of most value, and is being gradually adopted, in criminal 
pleadings. 

The second mode of citation has hitherto, as a rule, been 
adopted only by the draftsmen of statutes relating solely to 
Scotland (e), who usually describe a statute as the Act [twenty 
and twenty-one] Yictoria, chapter [seventy- two] (/). The 
draftsmen of English Acts before, and very often since, 1890, 
describe^ a recited Act which has no short title as “an Act of 
(or passed in) the session held in the and years of 

H Majesty , intituled, &c.,” with, or until recently 

without, mention of the chapter (g ) . 

Citation by the regnal year in a Bill is inconvenient for par- 
liamentary purposes, as the risk of clerical error is great, and the 
figures convey no idea to the legislator. For forensic purposes, 
on the other hand, this is the more convenient method, as it 
gives the reference to the Statute-book, which the short title 
does not. But citation by the regnal year will no doubt in time 
give way to the preferable method of citation by the secular 
year, already adopted in some of the colonies and in India (Act 
No. 5 of 1880) (A). 

Ender the old system of pleading, where the statute was the 
basis of a claim or defence, and was not referred to by way of 
inducement only, any variance in the description, even such as 


an old Act is amended or dealt witli, it frequently receives a statutory short 
title. See Appendix B. 

(c) Here used in its original sense ; p. 63, vifra. 

(d) As in 1886 and 1899. 

(e) But see the Allotments Act, 1887 (50 & 51 Viet. c. 48), s. 4* 

(/) See 53 & 54 Viet. c. 67, s. 29. 

Iff) See 53 & 54 Viet. c. 45, s. 28 (1) ; c. 47, s. 1 (2) ; 54 & 55 Viet. c. 8, 
8. 12(3), (4), (5). 

{li) The statutes of Victoria and South Australia are numbered in a continuous 
series without regard to the year in which they were passed* 

H. • n 
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reference to the wrong regnal year, was held fatal (i) . The 
other party to the proceeding could take the exception that no 
such statute existed, and the Courts declined to take judicial 
notice of a public general Act not correctly referred to, or to 
accept as proof of a private Act a record out of Chancery not 
identical with that pleaded. Thus, in referring to Acts of 
Philip and Mary, the figures 4 & 5 mean 4th of Philip and 5th 
of Mary, and a plaintiff was nonsuited by Lord Mansfield for 
describing as of 4 Ph. & Mar. an Act which, on reference to the 
Parliament Poll, appeared to be of 4 & 5 Ph. & Mar. : Rann y. 

(2) Modern Green (1776), Cowp. 474 (/i;). Even in modern times it is 
doubtful whether leave would be given to amend a wrong 
reference in the case of a plea of not guilty by statute (/), and 
in the ease of James v. Smithy (1891) 1 Ch. 384, Kekewich, J., 
refused to allow amendment when the wrong section of the 
Statute of Frauds had been pleaded. 

When a session began in one regnal year and continued into 
another, an Act passed in the session could not be pleaded as 
having been passed in both years, but had to be described as 
having been passed either in a session held in both years, or in 
the year in which it received the royal assent, according as the 
Act was prior or subsecjuent to 1793 [^n). 

Until 1793, when no date was fixed for the commencement 
of a statute, it was held to come into force on the first day of 
the session on which it was passed, a rule obviously inooiivenient 
by reason of its retrospective operation, and often found unjust 
in practice {n). 

In 1793 it was enacted (33 Geo. 3, c. 13) that Acts should 
come into force on the day on which they received the royal 
assent, in the absence of other provision in the body of the Act, 
and that the Clerk of the Parliaments should indorse in Enghsh 
on each Act the date of the royal assent as soon as it was given, 
and that this indorsement should be taken as part of the Act, 
and should be the date of its commencement when no other 
commencement is provided in the Act. In the printed copies 
this date is not indorsed^ but is placed on the first page of the 
Act, just below the full title, and for the Parliament Poll the 
Clerk of the Parliaments prefixes the certificate to the vellum 
print of the statute. 

{i) Partridge v. Strange (1568), Plov^d. 78, 79 ; Bryant v. Withers (1813), 2 M. 
& S. 123, 132; and cf. Pmin v. Mustard (1899), 1 Praser (Justiciary), 81. 

(/j) See Beven on Negligence (1st ed.), p. 779, note 1, for the former conse- 
quences of :r A.T>. 

(1) Now : ■ cases by 56 & 57 Viet. c. 61, s. 2. 

(on) Gibbs y. Pike (1841), 8 M. & W. 228, Parke, B. ; cf. P, v. Biers (1834), 
1 A. & E. 327. 

(n) In the case of Incense, before the Ajchhishops in 1899, it was argued that 
the words ^'in the second year of the reign of King Edward VI.,’’ used in 
sect. 13 of the Act of 'I Eliz. c. 2), commonly called the ornaments 

rubric, referred to the ' I’: Book of Edw. VI., and on the other side it 

was contended that the words meant to apply to the Prayer Book brought into 
use under 2 & 3 Edw. 6, c. 1. 
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Th© Courts were iDOuud to take iudicial notice of tke begin- 
ning and end of prorogations and sessions of Parliament (o). As 
to Acts passed before 1793, they used to cbscbarge tbis duty by 
bolding any misrecital of 1:be date of an Act fatal (p), untiV to 
avoid the risk, tbe ingenuity of the pleader introduced the 
nhrase- “Against the form of the statute (or statutes) m that 
Le made and provided” {q). But even this device was not 
without its rfeks until the reform of civil pleading, and the 
passing of 14 & 15 Yict. c. 100, s. 24, as to criminal pleading 
It used also to le held needful to set out the full titxe of the 
Act referred to (r), but the Courts gradually relaxed strictness 
as to this requii’ement so long as the 

the provisions of the Interpretation Act, 1889 (52 & o3 Yiet. 
c. 63), as to citation by short titles, supersede the i^ecessi^ of 
this practice (s). The Short Titles Act 1896 (59 & 60 Yiot. 
c. 14), which gave short titles to about 2,000 Acts, has greatly 
simplified the mode of citation if ) . 


lo) E. V. Wilde (1671), 1 Lev. 296. 
ip) E. Y. Biers (1834-), 1 A. & E. 327. 

[q) EalgravcY. Windham (1718), 1 8^214.^ 

fs) Seltrso'^! (I860), BeU Or. Gas. 193 ; EsdaiU t . Maclean (1846), 

^^(^'l^is'Aot^lmbodies and ampMes the list given in the Short Titles Act, 
isy (55 & 56 Viot. 0 . 10), hut does not mclude short titles given to an Act by 
one of its o^ clauses. Eor these short titles, see Appendix 13. 
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1. The word statute’’ in Englisli law (a) has alv^ays meant 
an Act of Parliament ” in the proper sense of the word. “ If 
an Act he penned,” says Coke in The Princess case (1605), 8 
Hep. 20 5, that the King with the assent of the Lords, or with 
the assent of the Commons, it is no Act of Parliament, for three 
ought to assent to it(^), scil, the King, the Lords, and the 
Commons, or otherwise it is not an Act of Parliament.” It is 
used in contradistinction to the “ common law ” and to ordi- 
nance ” (c) , which, as Coke j)omts out (1 Inst. 159 5), differ 
from a statute in this, that every statute must be made by the 
King with the assent of the Lords and Commons, and if it 
appears by the Act that it was made by two only, it is no 
statute, but merely an ordinance. Many ancient statutes are 
penned in the form of charters, ordinances, commands or pro- 
hibitions from the King without mentioning the concurrence of 
lords or commons, yet inasmuch as they have always been 
acquiesced in as unquestionably authentic this establishes and 
confirms their authority, and this defect is solved by such uni- 


{a) WTien used by the Civilians, ‘ ^ statute ” meant the •wbole municipal law of 
the State, from whatever source emanating. See Dwarris on Statutes (2nd ed.), 

р. 485 ; Sedgwick, Statutory Law (2nd ed.), p. 33. 

(5) Some of the earliest documents treated as statutes lack this trir)le assent ,* 

с. g, 20 Hen. 3 (Provisions of Merton) and Qtti-' T ■ ' L-lw. 1, c. 1). 

(c) The laws of certain Crown Colonies are I ■ as are the Acts 

of the Long Parliament. 
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versal reception’’ {d), A cliarter made de cmensu ^prcelatonua 
comitim laromim ac totiiis mmminitatis regni in imtanti Parlia- 
mento apiid West monaster turn conroca^ ” lias teen lield equivalent 
to an Act of Parliament (^c). But in the Wittes Peerage Claim 
(1862 — 69), L, P. 4 H. L. 126, 158, a solemn adjudication' by 
the King in Parliament, with the assent of the peers at the 
request of the Commons, was held not to be a statute (/'). 

These oldes documents or ordinances, wPich are accepted as 
having the force of a statute, must be carefully distinguished 
from proclamations. The Crown has no prerogative (y) right to 
legislate by proclamation {per rescrptum gmncipis) for any part 
of the United Kingdom (h). The statute of 1539 (31 Hen. 8, 
c. 8), which for a time gave such power, was repealed in 1547 
(1 Edw. 6, c. 12, s. 4), and a claim by James I. to legislate by pro- 
clamation was defeated by the action of the judges in the case 
of Proclamations (1610), 12 Co. Pep. 74, and the only notable 
instance of an attempt to legislate by proclamation in modern 
times is that of Lord Chatham in 1766, and its was 

recognised by an Act of Indemnity passed in 17u7 \1 Creo. 3, 
c. 7). This rule extends to treaties, which acquire no force 
within the realm by proclamation or except by statutory recog- 
nition {i). 

The term statute ” at one time was taken as meaning all the 
Acts of one session, but it has long been used as equivalent to a 
separate Act, as distinct from the enactments included therein. 

The terci statutes at large,” first employed in the edition of 
Barker published in 1587, is used in distinction to the abridg- 
ments of the statutes, frequently published prior to that date (7), 
and still represented by Chitty’s Statutes and the Law Jommal 
Abridgment. 

2. [Various attempts have been made to classify the statutes 
according to the real or supposed difference of the rules of inter- 
pretation to be applied, and although the rules which govern 
their interpretation and effect, as will be seen (^), do not vary 
much, to whatever class a statute belongs, still it is desirable, if 
only as a matter of nomenclatme, before considering the rules, 
to indicate the chief methods of classification wEich have been 


[d) Hawkins’ preface to Statutes (1735). As to the constitutional history of 
the development of legislation from the form of royal order into the form of a 
statute, see Anson, Law and Custom of the Constitution (4th ed.), vol. ii, 
pp. 238—244 ; Hbert, Leg-i^lativr- Methods and Lorms. 

[e) Islington MarJcet , 3 Cl. & L. 513. 

(/) See 2 G-neist, Const. Hist., p. 22, n. 

[g) Proclamations issued under statutory authority are a form of subordinate 
legislation. See Part II. ch. iii. 

iJi) As to legislation by proclamation for British possessions, see post, Part II. 
ch. ix. 

(i) WalJcer v. Baird, (1892) App. Cas. 491. By the law of the U. S. a treaty, 
when approved by the Senate, becomes part of the supreme law of the land. 

[Jc] See 1 Statt. Eealm, Intr. p. xxiii. 

[1) See the rules as to construing penal statutes, post, Part III, 
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ChmijicaUon of Statutes. 


Classification 
l3y date. 


By extent, 


adopted. The most popular division of Acts of Parliament/’ 
says Wynne, in Dialogue JII. voL ii. p. 99, arises from con- 
sidering them as public or private,, temporary or perpetual, 
remedial or explanatory, in affirmance or derogation of common 
law.”] The main divisions recognised are made with reference 
to — ^ 

(a) The time wffien the Acts were passed ; 

(b) Their extent ; 

(c) Their contents or subject-matter ; 

(d) Their object; 

(e) Their method ; and 

(f) Their duration. 

3. [The earliest division is into vctera ” and nova stahda.'^^'] 
This classification is first found in Coke’s Institutes. The vet cm 
statuta include all statutes or ordinances {m) recognised as having 
the force of law which are either prior to the reign of Edward III. 
or inccrti tc)n 2 )om. Those from the reign of Edward III. have 
been styled nova statuta. But few of the former now remain on 
the Statute-book (^n). Of the remaining statutes many only 
declare the common law, and few have come under judicial con- 
sideration (o) in recent years except the Statutes of Merton, 
Westminster (y;), Marlbridge {f), and Gloucester (/’), and the 
statute cle Donis [ 9 ). 

The main distinctions between these earlier enactr^ents and 
those of later date are — ^ 

1. The greater difficulty in authenticating their text and 

legislative validity ; and 

2. The greater latitude permitted or taken in their construc- 

tion by the earlier judges and text- writers, whose 
opinions would now be regarded as contem]ooranea 
expositio (see^^fost, p. 80). 

4. Classification by reference to the extent of the operation of 
an Act is unsatisfactory. 

The mediaeval judges seem to have roughly divided the 
statutes into general and special, and to have decided, as to the 
first class, that they would notice them judicially in the same 
way as they noticed the common law or custom of the realm 


(m) See Co. Litt. 159 d, and p. 52, supretj and Dwarris (2nd ed.), p. 400 ; 
Bacon’s Abridgment, tit. Statute (7th ed.), p. 431. 

(n) They take np in text and translation only eighty-two pages of the 
Revised Statutes (2nd ed.) : hut a few not specifically repealed have beon 
omitted from that edition. 

(o) See 2 Reeves, Hist. Eng. Law (3rd ed.), pp. 85, 354 ; [Dwarris on 
Statutes (2nd ed.), p. 460: Bacon, Abridgment, tit. Statute (7th ed.), p. 431 ; 
Comyns, Dig. tit. Parliament, R.]. 

(p) VRohinson v. Dhtilcep Smgh (1878), 11 Ch. D. 798. 

{q) Avis V. Newman (1889), 41 Ch. D. 532. 

(r) Mount v. Taxjlor (18G8), L. R. 3 C. P. 645. 

(5) Aivctt-Camac's Will (1885), 30 Oh. D. 136. 
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wMoIl the statutes declared or altered, and, as rollie second class, 
that they would treat them, like local customs, as exceptions on 
the general law requiring special ‘proof. This led to a second 
classification, into public and general {t) as distinguished from 
private and special, which was thrown into confusion by the 
practice introduced in the last century of inserting in special 
Acts a clause requiring them to be deemed public Acts ; more- 
over, it was held that general Acts might contain private 
clauses {u). Owing to this practice, and to the rules as to judi- 
cial notice stated ante^ pp. 33, 42, the term Public Act is not 
of any real value in considering a statute {x ) . And at present 
there is no proper or authoritative classification of public or 
private Acts, those adopted by Parliament and the judges differ- 
ing, and neither being scientific. 

Por judicial purposes an Act is general which is included in 
the Public General Acts, published by authority at the close of 
every session, whatever be the area over which it extends. For 
parhamentary purposes an Act is public which is not brought in 
on petition, and is not subject to parliamentary fees. “A general 
Act prima facie is that which applies to the whole community. 
In the natural meaning of the term it means an Act of Parlia- 
ment which is unlimited both in its area and as regards the 
individual in its effects. And as opposed to that you get 
statutes which may well be public because of the importance of 
the subjects with which they deal and their general interest to 
the community, but which are limited in respect of area — a 
limitation .which makes them local, or limited in respect of indi- 
viduals or persons, which makes them personal (y). 

In Mayor ^ of London v. NetherlandB Steam Boat Co., (1906) 
A. 0. 262, 269, Lord Davey said : I confess I am smprised to 
hear the Act of 1812 (52 Geo. 3, c. 49) and the subsequent Act 
of 1832 (2 & 3 Will. 4, c. 66) described as local and personal 
Acts. The Act of 1812 must have been brought in and pro- 
moted by the Treasury on behalf of the Crown, and the effect 
was to authorise the application of public money in the purchase 
of a site for the erection of a new Custom House, and also to 
impose a large annual charge on the consolidated customs which 
were part of the public revenue. According to constitutional 
usage such purposes could only be effected by a public Act, and 
I think that the Acts both of 1812 and 1832 ought to be treated 
as public Acts (s). 


(t) As to tlie views hereon held in 1798, see Ilhert, Forms and Methods of 
48, n. 

, ; / . 

R. V. London County Council, (1893) 2 Q. B. 454, 462, Bowen, L.J., follow- 
ing Richards v. Rasto, 15 M. & W. 244 ; and Shepherd v. Sharp, 25 L. J*. Ex. 
254 (Ex. Ch.). As to the origin of the term, post. Part IV. oh. i. 

(y) See R. v. London County Council, (1893) 2 Q. B. 454 ; 63 L. J. Q. B. 4 ; 
69 L. T. 580 ; 42 W, K. 1. 

( 2 :) See per Lord Halshury at p. 268. 
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Private. 


Blackatonc’s 

classification. 


52 & 53 Viet, 
c. 63, s. 9. 


The term Focal and personal’’ is now a term of art. It is 
recognised in the Interpretation Act, 1889 (52 & 53 Viet. c. G3>), 
s. 39, and in the Statute Eaw Eevision Act, 1890 (53 & 54 
Viet. c. 33), by which certain Acts pi*sYiously included among 
the ’'public general Acts are declared local and j^ersonal, /.c. 
quasi-public, but not of general public interest. Acts of this 
class jDassed since 1868 are printed in a series of volumes sepa- 
rately from both public and private Acts, and aremumbered in 
Bomaii numerals. All since 1850 (a-), and many before that 
date, are to be judicially noticed; but in passing through 
Parliament they are treated as jndvate Bills. 

The term private ” in the Standing Orders of both Houses 
includes all Bills affecting the interests of particular localities, 
and not of a general public character (h). It covers local and 
personal Bills. As a classification of Acts, it means those which 
require proof in a court of justice (c) ; i.e, in respect to Acts 
since 1850, those only which contain an express provision that 
they shall not be deemed pubhc {cl). Such as are printed are 
numbered in Arabic numerals [e ) . 

Blackstone {f) divides statutes into gencrcil or q)ccicil, iiuhlk 
ox private, but goes on to treat the terms general” and ^^piiblio” 
as applicable to the same Acts. 

A general {g) or public Act is an universal rule that regards 
the whole community, and of this the courts of law are bound to 
take notice judicially and officio, without the statute being 
particularly pleaded.” c; 

This definition has been altered for judicial purposes by the 
Interpretation Act, 1889 (repealing and re-enacting 13 & 14 
Viet. c. 21, s. 7), which declares that all Acts passed after 1850 
are to ho piihlic Acts, and to be judicially noticed as sucli, unless 
they contain a provision to the contrary {h). The effect of this 
is to make it unnecessary to prove any modern Act (unless it 
contains a clause declaring that it is a private Act), and to give 
such an Act all the effect of a piiblic Act('/). Blackstone 
(1 Comm. 86) defines special or private Acts” as rather ex- 
ceptions than rules, being those only which operate upon 


((<) Interpretation Act, 1889, s. 9, Appendix C. 

(5) 1 Oliiford, 267, 491 ; see May, Pari. Pr. (10th ed.), 634 ; Standing* Orders 
of lionse of Commons (Pari. Pap. 1906, No. 108, pp. 37 ef neq.) ; and of tho 
House of Lords (1905, Nos. 165 and 177) ; Ilbert, Porms and Methods of Legis- 
lation, 49, n. 

{e) 1 Cliff. 268 ; Co. Litt. 98 a, ed. Thomas, note (16) ; and see 8 & 9 Viet, 
c. 113, ss. 3, 5 ; 14 & 15 Viet. c. 99, s. 14 ; 45 & 46 Vict. c. 9, s, 2. 

{d) See 52 & 53 Vict. c. 63, s. 9. 

{c) Vide 2 Clifford, 770. 

(/) 1 Comm. 86. 

{rj) See May, Pari, Pract. (10th ed.), 648. 

(A) The first general Act in the same direction was 27 Geo. 2, c. 16, s. 2, 
enacting that all Acts previously passed for erecting local courts of requests or 
courts of conscience should be judicially noticed as public Acts. 

(i) Alton V. t‘dtc_phcn (1876), 1 App, Cas. 456, Lord Cairns ; ride post, pp. 67, 58. 



Blcichtone^s Glcmifioathn of Statutes. 


particular persons and private concerns’^ (^•). '•This definition Crifcicisni 
does not cover wliat are now called local Acts, which constitute thereon, 
a special public law for a particmlar area, but applies to an 
enormous number of Acts relating to railways, canals, gas, 
water, insurance, and other companies, and to inclosure Acts. 

The term special Act ” is still in frequent use with reference to 
the Lands, Companies, and Eailways Clauses Acts of 1845, and 
the Gras, Water, and Towns Police Clauses Acts of 1847. In 
that context it has the meaning given it by Blackstone, and is 
used in opposition to the general Acts, whose clauses it incor- 
porates for the purposes of the particular undertaking. In some 
cases public Acts gmng powers for the compulsory taking of 
land are put into the position of special Acts with reference to 
the Lands Clauses Acts (1 ) . 

Blackstone’s definition is made with regard only to the law of 
England. Since the Treaty and Act of Union, and the exten- 
sion of the British empire — 

(1) Few Acts cover the whole empire ; 

(2) Only a small proportion, the whole of the United 

Eingdom ; 

(3) Many are limited in extent to England, Scotland, or Ire- 

land, and some to Wales ; and 

(4) Many Acts not extending to the whole of any part of the 

United Kingdom are printed among the public general 
statutes, although they are certainly not general {m ) ; 

"^^and 

(5) Many Acts described as public Acts of a local character 

are not printed among the public general statutes, but 
as local and personal Acts. 

The term public general AcU’ no longer includes all Acts 
to be judicially noticed, for all Acts passed since 1850 are pubhc, 
and to be judicially noticed unless the contrary is expressly pro- 
vided by the Act [n). The proUsions in special Acts requiring 
the undertaker to keep and give inspection of a copy do not 
affect this rule. And, so far as Parliament is concerned, Acts 
are classified by reference to the difference of method adopted in 
examining the Bills, and to the fact that parliamentary fees are 
levied on one set of Acts and not on the other (o). 

The proper classification would therefore seem to be {2 ^) — 

(1) Public Acts : 

(a) Greneral; i.e, with reference to the whole empire 

ih) “ Only a particular thing, species, or person ’’ : Ilbert, Forms and Methods 
of Legislation, 49, 

(l) B.g. Housing of the "Working Classes Act, 1890 (63 & 54 Yict. c. 70), 
ss. 38 (4), 98. 

(m) This classification is made with reference to the procedure in Parliament 
in passing the Acts. 

{n) 62 & 53 Viet. c. 63, s. 9. 

{o) See Standing Orders of H. of C. 1906, Piivate Bills, Ko. 1. 

{p) 1 Clifford, 267, 268 ; and seei?. v. London County Council^ (1893) 2 Q. B. 
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Modem 
histoiy of 
classification 
of local and 
private Acts, 


or to the whole United Kingdom or to one of its 
main sub-divisions. 

(b) Local ; i.e, relating to a subordinate area in a con- 
stituent part. 

(o) Personal; Le, relating to incorporations of trading 
bodies, &e. *. 

(2) Privato Acts {q)^ relating to the affairs of individuals : 

(a) Printed. 

(b) Not printed. 

(1 c) would more properly fall under private Acts but that 
the parliamentary charters which form this class of Act almost 
always grant rights of interference with public and private 
property. 

Till the end of 1797 local and personal Acts to he judicially 
noticed were numbered and printed with the public Acts, and 
the only distinction known was between public and private Acts, 
which included estate Acts, divorce Acts, naturalisation Acts, 
and also drainage and inclosure Acts (r). Prom 1798 to 1803 
the statutes were divided into three classes — 

(1) Public general ; 

(2) Local and personal, declared public and to he judicially 

noticed ; 

(3) Private and personal, not to he judicially noticed. 

The last class was not ordered to he printed at all (.s). 

From 1803 to 1813 the classification was — tr 

(1) Public general Acts ; 

(2) Local and personal Acts, to he judicially noticed; 

(3) Local and personal Acts, not printed. 

From 1814 to 1868 the classification was — 

(1) Public general Acts; 

(2) Local and personal Acts declared public ; 

(3) — (i.) Private Acts printed by the lung’s printer ; and 

(ii.) Private Acts not so printed {t). 

From 1814 until 1850 a clause was inserted in all the Acts in 
sub-class (a) to the following effect : — 

And be it further enacted, that this Act shall he printed by 
the several printers to the lung’s most excellent Majesty duly 
authorised to print the statutes of the United Kingdom, and a 
copy thereof so printed by any of them shall he admitted as 
evidence thereof by all judges, justices, and others.” 

In 1850, by Brougham’s Act (13 & 14 Viet. o. 21), s. 7, it 
was provided that every Act passed after the 10th of June, 1850, 


if) See House of Coiumons Papers, 1833, vol. xii. p. 171, for au account hy 
Sir F. Palgrave of the origin and history of these Bills ; and see Jour. Soc. 
Comp. Leg., N. S., 1900, p. 81. 

(r) Ilbert, Legislative Methods and Forms, p. 28. 

(i) Ibid, p. 49. 

{t) 1 Clifford, 267. 
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elioixld be deemed and taken to be a public Act, and sbould be 
judicially taken notice of as suck, unless the contrary was 
expressly provided and declared by sucIl Act. This provision is 
now embodied in the Interpretation Act, 1889, s. 9, as a general 
rule of construction, and its effect is to make all modern Acts, 
with few exceptions, public Acts so far as judicial notice by the 
Ooui’ts is concerned {li). 

Since 1868 the class local and personal’’ has been altered to 
local,” all personal Acts being relegated to the class private 
Acts,” and in the tables of the statutes a distinction is made 
between public Acts of a local character and other local Acts by 
putting the mark P. before the former, which mainly consist of 
provisional order confirmation Acts and marriage validation 
Acts (x). But it is clear that this distinction has no judicial 
significance, and in no way alters the rules of construction appli- 
cable to the Acts in question. The private Acts are divided 
into (i) those printed by the Eing’s printer, (ii) those not so 
printed. There is no index of local and private Acts prior to 
1801 (y). A classified list from 1801 to 1899 was published in 
1900 under the authority of the Statute Law Committee. 

5. The only serious attempt to classify Acts by their subject- 
matter is that in the chronological table and index of the statutes 
now published annually under the direction of the Statute Law 
Committee. But it only deals with public general Acts (s). 

6. ^ost of the judicial terms applied to Acts relate to theii’ 
object. ^ Acts are, from this point of view, described as declara- 
tory, remedial, enabling, or penal (a), and as being in affirmation 
or derogation of the common law. 

[If a doubt was felt as to what the common law is on some 
particular subject, and an Act was passed to explain and declare 
the common law, such an Act was called a Declaratory Act (^),] 

For modern purposes a declaratory Act (c) may be defined as 


{u) Ant^, p. 33. 

{x) For a list of sucli Acts printed among the public general Acts, see Chrono- 
logical Table and Index to Statutes (ed. 1906), vol. ii, 

[y) In Eoscoe’s Nisi Prius (ITth ed.), 106, arc stated the sources of informa- 
tion as to private Acts passed before 1801. 

{z) See preface to the volumes ; and vide mfra, p. 143, as to statutes m pari 
materia. 

[a) As to these, vide post^ Part III. 

(^) These two classes of statutes are mentioned by Plachstone (1 Comm. 86), 
but at the present day it is not usual to give a statute a different operation 
according as it is a declaratory or remedial Act. Lord Coke, however, says that, 
“by reason of this word [declared], whereby it appeareth what the law was 
before the making of this Act, like cases in semblable mischief shall be taken 
within the remedy of such an Act.” Co. Litt. 290. 

(c) Several Acts of this kind have passed in recent sessions ; e.g. the Bills of 
Exchange Act, 1882 (45 & 46 Yict. c. 62) ; the Partnership Act, 1890 (53 & 54 
Viet. c. 39) ,* the Sale of G-oods Act, 1893 (56 & 57 Viet. c. 71) ; and the Marine 
Insurance Act, 1906, which declare and amend the common law, the law 
merchant, and the statute law on that subject, and form codes. These Acts 
aim mainly at declaring the common law, and only to a small extent at over- 
ruling judicial decisions. 


52 & 53 Viet, 
c. 63, 


By subject- 
matter. 


By their 
object. 


Declaratory 

Acts. 
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Ckmijiiation of Statutes. 


41 & 42 Yict. 
0. 73. 


Kemedial 

Acts. 


an Act passed tb remove doubts existing as to tlie common law, 
or the meaning or effect of any statute, or to codify the rules of 
equity and the common law ds established by judicial decisions. 
The passing of a declaratory Act, viewed constitutionally, is an 
assertion of sujueme judicial authority, such as was often exer- 
cised in earlier Parliaments, and not of legislative authority. 

Declaratory Acts are usually held to be retrospective {d). 

A common application of declaratory Acts is to set aside what 
Parliament deems to have been judicial errors, Avhether in the 
statement of the common law or in the interpretation of statutes. 
Dsually, if not invariably, such an Act contains a preamble, and 
also the word declared’’ as well as the word “ enacted.” Thus, 
in Price v. Bradleij (1885), 16 Q. B. D. 149, the Court decided 
eels to be fresh-water fish within 41 & 42 Yict. c. 39. This 
decision was regarded by Parliament as a scientific error, and 
by 49 & 50 Yict. c. 2, it was declared that fresh- water fish in the 
first-mentioned Act did not include eels. The most salient 
instance in modern times of a declaratory Act is the Territorial 
Waters Jurisdiction Act, 1878, passed in order to overrule the 
opinion of the majority of the judges in The Francoiia case (A. 
V. Keyn (1878), 2 Ex. D. 63) as to the limits of British terri- 
torial waters. The preamble asserts, in defiance of the judicial 
majority, that “ the right jurisdiction of Pier Majesty, her heirs 
and successors, extends, and has ahcays extended^ over the open 
seas adjacent to the coasts of the United Kingdom, and of all 
other parts of Her Majesty’s dominions, to such a distf^e as is 
necessary for the defence and security of such dominions,” The 
opinion of the minority in The Franconia case has been therefore 
not only enacted but declared to have been always the law (<") . 

[A Eemedial Act is defined by Blackstone (./) as one made 
to supply such defects and abridge such superfluities in the 
common law as arise, either from the general imperfection of all 
human laws, from change of time and circumstances, from the 
mistakes and unadvised determinations of unlearned (and even 
learned) judges, or from any other cause whatever.”] But this 
definition is too narrow, for the operation of remedial Acts is 
not confined to the common law, but extends also to prior enact- 
ments. In earlier Acts the grievance is usually recited in the 
preamble, and the statute resembles in form a petition for redress 
of grievances, for which the existing law was insufficient (see 
28 Hen. 8, c. 5, Commission of Sewers, preamble), and in many 
Acts the words for remedy whereof ” immediately precede the 
words of enactment. In modern public Acts a preamble is 
usually dispensed with, and the nature of the grievance, if any, 
to be remedied is left to be gathered from the tenor of the title 
and enacting part, 

[A) See post^ Part II. ch. vi. 

[e) Reg. v. Rudleg (1884), 14 Q. B. B. 273, 281. 

(/) 1 Comm. 80, 
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I 

Ttemedial Acis, 

The distinction between declaratory and remedial Acts was 
originally taken with reference to^ their effect on the common 
law or custom of England, and not with reference to their 
explanation or repeal of prior statutes. An Act is said by 
Blackstone to be declaratory where the old custom of the realm 
is almost fallo-n into disuse or become disputable, in which case 
Parliament has thought proper, m perjjetimm rei testimonium^ 
and for avofding all doubts and difficulties, to declare wEat the 
law is, and ever hath been ” (< 7 ). 

Eemedial Acts are subdivided by Blackstone into enlarging 
and restraining Acts, the former widening the common law 
where it was too strict or narrow, the latter taking away or 
cutting down rights existing at common law. His instance of an 
enlarging Act is 5 Eliz. c. 11 (rep.), which made it treason to clip 
the current coin of the realm. A more happy example would 
be that of the statutes increasing the powers of tenants for life 
to deal with settled lands, which would match his instance of 
13 Eliz. c. 10, restricting the powers of leasing by spiritual 
corporations. Both terms are in truth purely relative. The 
same statute may be enlarging as to one set of persons, 
^^restraining’’ as to others. Every creation of a new offence 
enlarges the scope of the criminal law and restrains pro tanto 
the liberty of individuals (A). The Irish Land Acts enlarge the 
rights and interests of the tenant, and restrict those of the land- 
lord. Jndeed, the same Act may be ‘^remedial” from one 
point or view and penal ” from another (e). And almost every 
statute, except appropriation Acts, may be described as remedial^ 
since its passing presupposes some grievance which the Act is 
intended to rectify. Even a Statute Law Eevision Act or a 
Consolidation Act remedies the grievance of the prolixity, com- 
plexity, and undigested redundancy of the contents of the 
Statute Book. 

[A statute which makes it lawful to do something which 
would not otherwise be lawful is called an Enabling Act {k). 

The most ordinary instances of such statutes are to be found 
in Acts which authorise land to be taken compulsorily in order 
to carry out some public work, or legalising what would other- 
wise be a public or private nuisance. But there are a number 
of other things which can only be done by Act of Parliament ; 
for instance, as Oockburn, C.J., said ini?, v. Tiviss (1869), L. E. 
4 U. B. 407, 412, “ nothing short of an Act of Parliament can 
divest consecrated ground of its sacred character ” ; as the Judi- 
cial Committee pointed out in Buranty v. Hcirt (1863), 2 Moore, 

{g) 1 Comm. 86. Magna Charta is for the most part declaratory. The 
Statute of Treasons (25 Edw. 3, c. 2) purports to he wholly so. See 3 Co. 
Inst. 1. 

[h] See Ee Bellencontre, (1891) 2 Q. B. 122, Ul, WUls, J. 

{i) 11 Greo. 2, c. 19, has heen held remedial in Stanley'^, Wliarton (1821), 
9 Price, 301, but penal in Eohhs v. Sudson (1890), 25 Q, B. D. 232. 

{k) See effect of enabling Acts discussed Part II. ch. ii. 


Enlarging 
and restrain- 
ing Acts. 


Enabling 

Acts. 
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Acts. 


S8 Sc 39 Viet* 
c. 55. 


Classification of Statutes. 

P. 0. N. 8. 389^, at p. 313, note (b), Nothing short of an Act 
of Parliament can displace a decision of the Supreme Coni’t.” 
So ill lie Bishop of Natal (1S64), 3 Moore, P. 0. N. S. 115, at 
p. 148, the Judicial Committee said : ^C^fter the establishment of 
an independent Legislating in a colony, there is no power in the 
Crown by virtue of its prerogative, and without an Act of 
Parliament, to create a bishopric or other ecclesiastical corpora- 
tion.” So in The Princess case (IGOrO), 8 Co. Eep.*16 5, it was 
pointed out that a course of inheritance wEich is against the 
rules of the common law cannot be created by charter without 
the force and strength of an Act of Parliament.” So in Brim- 
fitt V. Pi^oherts (1870), L. E. 5 C. P. 224, it ajipeared that by a 
private Act (2 & 3 Yiet. c. xxxiii.) a special interest in certain 
pews not known to the common law was created; and in a 
similar way the Court (in Mechtwj v. Earl of Piomney (18G1), 30 
L. J. 0. P. 236) recognised the creation of a new species of 
statutory property and interest in water (^). So in Montrose 
Peerage Claim (1853), 1 Macq. H. L. (Sc.) 401, 404, Lord Cram 
worth said : I take it to be a matter admitting of no controversy 
that . . . the effect [of the Act] was to destroy that creation 
[f.e. the Dukedom of Montrose]. It was not necessary that there 
should be any attainder. Parliament wns omnipotent”] (m). 

7. The terms “ Obligatory f Pcrmisslvef Mandatory f and 
^Elreotorif^ (yi) seem to have reference to the method by which 
the Legislature sets about attaining its object. 

[The epithets “ Obligatory and “ Pcrmlsske^^ are allied to 
enabling statutes according as the persons affected by such 
statutes have or have not an option about doing the thing which 
the statute deals wdth. If there is no option, the statute is 
called obligatory,” but if there is, it is called “ permissive.” 

The epithets Imperative ” and Mandatory ” are used with 
reference both to enabling Acts and to statutes which create 
duties. A statute which creates a duty is called imperative,” 
if it is not optional whether that duty be performed or not, and 
the same term applies to Acts imposing a condition satisfaction 
whereof is essential to the validity of the act or document as to 
which it is imposed.] 

In To'img Y. Mayor, of Leamington (1883), 8 App. Gas. 
517, it was in dispute whether sect. 174 (1) of the Public Health 
Act, 1875, enacting that contracts made by an urban sanitary 
authority, whereof the value exceeded 507, should be in writing 

{l) Of. Manclmter Ship Canal Co. v. Manchester Haccconrse Co,, (1900) 2 Ch. 
352, aft'd. in 0. A., (1901) 2 Oh. 37. 

{m) See Earldom of Mar Eestitution Act, 1885 (48 & 49 Viet. c. 48). 

(?i) [Sedgwick, ^‘Statutory Law^’ (2nd ed.), p. 318, points out that it is 
somewhat singular that the epithet ‘directory” should he used in this sense 
when applied to statutes, whereas, strictly speaking, it is synonymous with 
mandatory.” In JEnUoistU v. Dent (1848), 1 Ex. 812, 823, Pollock, C.B., 
used the word with regard to a commercial letter of instructions in the sense of 
mandatory,” hy reference to the Roman law term manfhau7n.'\ 
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and sealed ■with the common seal of the authority, was im- 
perative or dhectory. The Court of Aj)peal and the House of 
Lords decided that it was imperativh, and that a contract not so 
sealed was void althougli executed, and that, although the 
sanitary authority had obtained the benefit of it, they were free 
from the usually coiTelative obligation of payment. 

[Again, when a statute is passed for the purjcose of enabling 
something to Tbe done, and prescribes the formalities which are 
to attend its performance, those prescribed formalities which are 
essential to the validity of the thing when done are called 
imperatke or ahsokite ; but those which are not essential, and 
may be disregarded without invalidating the thing to be done, 
are called directory (o).] 

It has been laid down in Ireland that statutes are to be 
construed as mandatory and imperative when they prescribe 
acts to be done by private parties, but are only dhectory when 
they require public officers to do the acts, in which case the 
default or mistake of the officers will not destroy the rights of 
the parties [p). But this decision is inadequate. An Act may 
be mandatory upon a public officer, and may expressly or 
imphcitly render him liable to j)nnishment for disobedience to 
its provisions, without also exposing private persons to any civil 
or criminal liability or loss by reason of the default of the 
official. On the other hand, although the officer may be liable 
for a bre^h of duty, the performance by him of the duty may 
be a condition precedent to the attaching of the civil rights of 
other persons. Thus, if a book or design is not registered, the 
owner cannot sue for infringement, even though non-registration 
is due to default of an official who can be compelled by man- 
damus to register, or be punished in criminal or civil proceedings 
for his default. So also if an elector’s name is omitted from the 
register he cannot contend that the provisions of the Registra- 
tion Acts are directory. His only remedy is by action (^), or 
by summary proceeding before the revising barrister. 

8. Acts are also classified, by reference to their duration, as 
temporary or perpetual. 

Temporary statutes are those on the duration of which some 
limit is put by Parliament (r). The Standing Orders of Parlia- 
ment require a time clause to be inserted in such Acts, which 
usually provides that they shall expire at the end of the session 


[o) See tliis discussed Part II. ch. ii. ; and see R, v. London //., (1893) 
2 Q. B. 476, 491, Bowen, L.J. 

{p) Flunhet v. Molloy (1856), 8 Ir. Jur. N. S. 83. 

{q) See Reg, v. mil, (1891) 1 Q. B. 747. 

(r) The Standing Orders of both Houses (H. 0. 1906, No. 45 ; H. L. 1905) 
require a time clause to be inserted in such Acts. The best known of these Acts 
is the Army Annual Act, formerly called the Mutiny Act, whose temporary 
duration depends on constitutional considerations. Por a list of these Acts, see 
Pari. Pap. 1893, c. 320, and the Annual Expiring Laws Continuance Acts. 


Directory 
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after tlie time limited for their duration has run out {s ) . The 
Expiring Laws Continuance Acts usually contain a specific date 
for the expiry of the continued Acts {t). 

Perpetual are those upon whose continuance no limitation 
of time is expressly named or necessarily to be understood. 
They are not perpetual in the sense of being irreyocable f ) . 

These classes are more fully dealt with in Part II. ch. vi. 


(s) As to the effect of a continuing Bill passed after the expiry of the continued 
Acts, see 48 G-co. 8, c. 106. 

{t) See 5 Edw. 7, c. 21. 

[tc) Dicey, Law of the Constitution (6th ed.), 42. 
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PART I. 

CONSTRUCTION OF STATUTES. 


CHAPTER I. 

GENERAL RULES OF CONSTRUCTION WHERE THE MEANING 

IS PLAIN. 


PAGE 

1. If meaning plain, conse- 
quences to be disregarded . 65 

(a) Various modes of ex- 
pressing rule . . 67 

(b) Intention of Legis- 

lature not to be specu- 
lated on . . .67 

(c) Validity not to be 

questioned . . 69 

(d) Construction ut res 
magis vaJeat quam 

per eat . . .70 

(e) (7a82is omissus not to be 

created or supplied . 71 

(f) Provisions of Act not 

subject for equitable 
relief . . . .73 


PAGE 

(g) Evasion of a statute . 7 5 

(h) Fraud upon an Act . 77 

2. Contemporanea expositio . 80 

3. Difference between primary 

and parliamentary mean- 
ing 81 

4. Exceptions to rule as to 

following plain meaning . 86 

5. Judge not to modify sta- 

tutes to suit his own 
views of justice, &c. . 89 

6. Legislature assumed to 

choose the clearer of two 
expressions . . .91 


It is well at tlie outset to guard against confusion between 
the meaning and the legal effect of expressions used in a statute. 

The expression ‘ construction ’ as applied to a document, at all 
events as used by English lawyers, includes two things — first, 
the meaning of the words ; and secondly, the effect which is to 
be given to them. The meaning of words I take to be a ques- 
tion of fact in all cases, whether we are dealing with a poem or 
a legal document. The effect of the words is a question of 
law’^ {a). 

1. Strictly speaking, there is no place for interpretation or If meaning 
construction except where the words of a statute admit of two 
meanings ih). The cardinal rule for the construction of Acts of disregarded.* 


’■ [a) Chatenay v. Brazilian 8uhmarine Telegraph Co,^ (1S91) 1 Q. P. 79, So, 
Lindley, L.J. 

if)) Bell, Diet. Law of Scotland, tit. Statute. 


H. 


F 
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Parliament is "that tliey sPould be construed according to the 
intent of the Parliament wliich passed them (c) . If the words 
of the statute are themselves precise and unambiguous, then no 
more can be necessary than to expotind those words in their 
ordinary and natural sense. The wm'ds themselves alone do in 
such a case best declare the intention of the lawgiver (cl). Pules 
of construction have been laid down because of the obligation 
imposed on the Courts of attaching a meaning to^ confused and 
unintelligible sentences ’’ (c). If it be a question of statute 
law the inquiry becomes one of a much more restricted range 
(than a question of common law) : it is then simply a question 
of construction, and none of these general considerations to which 
I have alluded (moral right and wuong or geneiul expediency 
and convenience) ^‘have any place except so far as they serve to 
illustrate the meaning of the language which the Legislature 
has chosen to employ : and it is obvious on this principle that 
when the legal, ordinary and grammatical sense of the language 
is unambiguous, these considerations are wholly irrelevant — they 
cannot alter that sense, which must prevail. We must take the 
law* as we find it, and if it be unjust or inconvenient, we must 
leave it to the constitutional authority to amend it’’ (./'). 
[“ AVhere the language of an Act is clear and explicit, we must 
give effect to it, whatever may be the consequences, for in that 
case the words of the statute speak the intention of the Legisla- 
ture ’’ (^).] In other words, if the language used by the Legis- 
lature is precise and unambiguous, a Court of law at tne present 
day has only to expound the words in their natural and ordinary 
sense. Verbis ])lme expressis omnino standmn cszJ”(A). In 
M^Coivan v. Baine^ (1891) App. Gas. 401, 409, Lord Watson 
laid down the canon as follows : — It is said that for some 
reason the primary and natural meaning of the words is to be 
extended. ... I am at a loss to see w’-hy. I think an Act of 
Parliament, an agreement, or other authoritative document, 
ought never to be dealt with in this wuy, unless for a cause 
amounting to a necessity or apjDroaching it. It is to bo remem- 
bered that the authors of the document could always iiavo put 
in the necessary words if they had thought fit. If they did not, 


{c) In Tasmania v. Commonicealth (1904), 1 Australia C. L. R, 329, on a 
question as to the meaning- of the constitution of the Australian Commonwealth, 
Grrithtli, C.J., said (at p. 358): “I do not think that it can bo too strongly 
stated that our duty in interpreting a statute is to administer the law according 
to the intention expressed in the statute itself. In this respect the Constitution 
differs in no way from any Act of the Commonwealth or of a State.” 

{d) Buie declared by the judges in advising the House of Lords in the Susscjo 
JP ecrage Claim (1844), 11 Cl. <fe L, 85, 143 ; 6 St. Tr. S. 70 ; and accepted by 
the judicial Committee in Cay'go ex Argos (1872), L. B. 5 P. C. 134, 153, if 
Tasmania v. Commonwealth (1904), 1 Australia C. L. B, 329, 339. 

(e) Lord Thring, “ Practical Legislation ” (ed. 1902), p. 52. 

(/) Garland y. Carlisle (1837), 4 Cl. Ssh'. 693, 705, Coleridge, J. 

(g) Warhurton v. Loveland (1831), 2 D. & Cl. (H. L.) 489. 

[h) The St. Cloud (1863), Bro. & Lush- 17, Hr. Lushington. 



Rides of Construction tohere Meaning is Plain. 


67 


it was either because they thought of the matter and did not, or 
because they did not think of the matter. In neither case ought 
the Court to do it. In the first ease* it would be to make a pro- 
vision opposed to the intention of the framers of the document ; 
in the other case, to make a provision not in the contemplation 
of these framers*’’ And in Hornsey L, B. v. Monarch Investment 
Bidlding Society (1889), 24 Q. B. D. 1, 5, Lord Esher said: 

An Act of Parliament is to be construed according to the 
ordinary meaning of the words in the English language as 
applied to the subject-matter, unless there is some very strong 
ground, derived from the context or reason, why it should not 
be so construed.” Bindley, L.J., added (at p. 9) : “Where an 
expression is ambiguous, in considering what construction it is 
2 Droper to put upon it we must look a little at the object of the 
Act and the consequences of the rival construction. If one con- 
struction produces consequences in conformity with the scope of 
an enactment, and with the consequences which follow from the 
constructions put upon other enactments of the same sort, while 
the rival construction introduces a starthng novelty, no lawyer 
would adopt the latter construction” (f). 

(a) This rule is expressed in various terms by different judges. 
The epithets “natural,” “ordinary,” “literal,” “grammatical,” 
and “ popular ” are employed almost interchangeably, but their 
indiscriminate use leads to some confusion, and probably the 
term “ primary ” (7 j) is preferable to any of them, if it be 
remembered that the primary meaning of a word varies with its 
setting or context, and with the subject-matter to which it is 
applied ; for reference to the abstract meaning of wmrds, if there 
be any such thing, is of little value in interpreting statutes. 

(b) InSalomonY. Scdomon^ (1897) App. Cas.22, 38, Lord Watson 
thus indicated the nature and limits of the canon : “ ^ Intention 
of the Legislature ’ is a common but very slippery phrase, which, 
popularly understood, may signify anything from intention em- 
bodied in positive enactment to speculative opinion as to what 
the Legislature probably would have meant, although there has 
been an omission to enact it. In a Court of law or equity, what 
the Legislature intended to be done or not to be done can only 
be legitimately ascertained from what it has chosen to enact, 
either in express words or by reasonable and necessary implica- 
tion ” (7). [After expounding the enactment in accordance with 
these rules, it only remains to enforce and administer the law as 
it is found to be, notwithstanding the consequences, international, 


(i) [This accords with the views expressed by Lord St. Leonards in Myers v. 
tPerigal (1852), 2 De G-. M. & Gr. 619, and approved bv Lord Cairns in Brook v. 
Badley (1868), L. U. 3 Ch. App. 673.] 

(/u) See Elphinstone, Interpretation of Deeds, ch. iv. 

(/) In a recent New Zealand case, the rule has been thus shortly put : ‘‘The 
object of an Act and its intent, meaning, and spirit can only be ascertained from 
the terms of the Act itself^’ : Bitches v. Kenny (1903), 22 N. Z. L. B. 818, 819, 
Williams, J, 

T 2 
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political {m)y or otherwise («-) ; and notwithstanding that it may 
ho a very generally received opinion that the particular enact- 
ment in question “ does not produce j:he effect wliich tlie Legis- 
lature intended” (n), or might with advantage he modified {p). 

If,” said Pollock, O.B., in Miller v. Salomons (1852), 7 Ex. 475, 
5G0, the language used by the Legislature her clear and plain, 
we have nothing to do with its policy or impolicy, its justice or 
injustice [q]^ its being framed according to our views of right or 
the contrary ; we have nothing to do but to obey it, and"^ 
administer it as we find it ; and I think to take a different 
comse is to abandon the office of jndge and assume that of 
a legislator.”] “ I do not understand,” said Lord Eedesdale in 
the case of The Queenshernj Leases (1819), 1 Dow. ^(PI. L.)^491, 
497, what right a court of justice has to entertain an opinion 
of a positive law upon any ground of political expediency. ^ The 
Legislature is to decide upon political expediency ; and if it has 
made a law which is not politically expedient, tlie proper way of 
disposing of that law is by an Act of the Legislature, and^ not 
by the decision of a court of justice.” [And although it is 
allowable (r), and sometimes desirable, for a Court which is called 
upon to interpret a statute to acquaint itself with the history of 
the statute, and of the circumstances under which it was passed ; 
and even to compare it with any similar statutes passed in other 
countries, and to examine decisions of British and even of foreign 
Courts upon similar statutes, still it must be borne ^ mind, as 
Pollock, C.B., said in AU.-Oen. v. Silleni (1863), 2 H. & C. 508 : 

If a statute, in terms i^easonably plain and clear, makes what 
the defendants have done a punishable offence within the statute, 
we want not the assistance which may be derived from Avhat 
eminent statesmen have said or learned jurists have written . . . 
we want not the decisions of American Comds to see whether 
the case before us is within the statute.”] 

{m) \ln Att.-Gcn. v. Sillem (1863), 2 H. & 0. 431, 510, Pollock, L-S., said: 
“We have nothing to do with the political consequences of our decision, or tlio 
dissatisfaction which it may create in any quarter anywhere, and I cannot help 
expressing my regret, not unmixod with some siirprise, that the Icaniod 
Attorney- G-eneral has more than once adverted to the consequences of our 
holding that what the defendants have done is not contrary to our municipal 
law.”] 

{n) [In mndincurh v. Charlton (18G0), 8 H. L. C. 16^. I.'yl --H said, in 

holding a will invalid which had not been executed c -d ■ statute : 

“I may honestly say that we have a strong inclination in our minds to support 
the validity of the will in dispute, which the parties homlfide made, as they 
believed, according to law. But we must obey the directions of the Legis- 
lature. . . .”] 

(o) Freston v. JBucldeij (1870), L. K. 5 Q. B. 391, 394, Blackburn, J. 

(p) General Iron Co, v. Moss (1861), 16 Moore, P. 0. 131. 

(< 7 ) Or even “its absurdity” ; Yates v. J?. (1885), 14 Q. B. D. 660, Cotton, 

L.J. 

(r) Infra, p. 119 : “ What sources outside the statute may be had recourse to 
for throwing light on its meaning,” See also rules in Uci/dofs case, mfra, 
p. 95. 
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And even in a donbtfiil case searcli for the supposed intention 
of tlie Legislatiu’e must not be pressed too far. 

Lord Herscliell in Coxy, SaJces* (1890), 15 App. Gas. 506, 
528, said : It is not easy to exaggerate the magnitude of this 
change ; nevertheless, it must be admitted that, if the language 
of the Legislatui^e, interpreted according to the recognised canons 
of construction, involves this result, your lordships must frankly 
yield to it, even if you should be satisfied that it was not in the 
contemplation of the Legislature.’’ And in Vestry of St. John, 
llampstead, v. Coff.n (1886), 12 App. Gas. 1, 6, Lord Halsbury 
said : “ Doubtless there are eases in which, when in the instru- 
ment itself, whether a will, or a contract, or a statute, evidence 
may be discovered of the general intention of the framer, and of 
the general meaning, or what has been called the governing 
sense, in which the words or provisions are to be understood, you 
may occasionally modify the language you have to construe with 
reference to that general intention which has been so ascer- 
tained.” He added : In this case I confess myself wholly 
unable to discover any general intention on which I can rely as 
governing or modifying the language which the Legislature has 
used. It is obvious that two sets of learned judges have con- 
strued these sections differently, according as they have regarded 
the ob j ect which the Legislatme had in view ; and each of them 
has in turn pointed out the absimdities wLich would be the 
result of the opposite construction to that which their lordships 
have favoured. That seems to me to show that at all events it 
is difficult, if not impossible, to obtain any such key to the 
statute as is to be found in its ascertained governing intention. 
The result of that appears to me to be that your lordships 
should place upon it that construction which every Gourt is 
bound to place upon any instrument whatsoever, namely, that if 
there is nothing to modify, nothing to alter, nothing to qualify 
the language which the instrument contains, it must be con- 
strued in the ordinary and natural meaning of the words and 
sentences.” 

(c) [From this rule several consequences follow : first, that no 
statutory enactment (s) may be treated as null and void] or 
unconstitutional (t), [This was pointed out by Blackstone, who 
says (1 Comm. 91) : If Parliament would positively enact a 
thing to be done which is unreasonable, there is no power in the 

[s) As to colonial laws, see 28 & 29 Viet. c. 63, s. 3, and Part II. ch. ix. 

(^t) The expression “^unconstitutional,” as applied to an English Act of 
Parliament, merely means that the Act in question, as, for instance, the Irish 
Church Act, 1869, is, in the opinion of the speaker, opposed to the spirit of the 
English Constitution ; it cannot mean (as it might if applied to a Erench or an 
American Act) that the Act is either a breach of law or void. (Dicey, Law of 
the Constitution (6th ed.), 464.) It is someth"" that the Acts of Enion 

are not amendable : but both have been .:i. ■ 1 i. V- to the constitutional 
powers of the law-making bodies in India, see Bell v. Madras Mimicijpal Commis- 
sioners (1902), 2o Madras, 457, 474, Bhashyam Ayyangar, J. ; Ilbert, Grovt. of 
India, 223, 226, 
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ordinary forms of tlie Constitution that is vested with authority 
to control it,” There are, indeed, dicta in the books which go 
to show that certain judges have considered that Acts of Parlia- 
ment may, under certain circumstances, be declared to be and 
treated as null and void. Thus in Dr, Donham^s case (1610), 
8 Co. Eep. 118 rg Coke says that “ when an Act of Parliament 
is against common right and reason, or repugnant^ or impossible 
to be performed, the common law will control it and adjudge 
such Act to be void” (?^). There is, however, no instance of any 
British {a) statute having ever been declared null and void, or (as 
the Judicial Committee put it in Logan v. BiirsJem (1842), 4 
Moore, P, C. 284, 297) “ not binding, if it is contrary to reason ” ; 
for, as it is stated in ]31aokstone’s Commentaries, i. 91, “the ex- 
amples usually alleged ... do none of them prove that where the 
main object of a statute is unreasonable the judges are at liberty 
to reject it, for that were to set the judicial power above that of 
the Legislature, which would be subversive of all government.” 
The very reverse, in fact, was held in Lee v. Bude^ Bail. Co, 
(1871), L. E. 6 0. P. 576, 580, where it was argued that certain 
Acts of Parliament had been obtained by inserting in them false 
recitals. “ I would observe,” said Willes, J., “ that these Acts of 
Parliament are the law of the land, and we do not sit here as a 
court of appeal from Parliament. It was once said (//) that if an 
Act of Parliament were to create a man a judge in his own cause, 
the Court might disregard it. That dictum, however, ^ands as a 
warning rather than as an authority to be followed. If an Act 
of Parliament has been obtained improperly, it is for the Legis- 
lature to correct it by repealing it ; but so long as it exists as 
law the Courts are bound to obey it.”] And the same view was 
expressed by the Judicial Committee in Labrador Co. v. Reg. [z), 
(d) A statute, even more than a contract, must be construed, 
ui res magis valcat quam gqereat, so that the intentions of the Legis- 
lature may not be treated as vain or left to operate in the air {a). 
Even rules of international law^ are to be regarded merely as 
aiding to a construction of ambiguous enactments, and not as 
controlling British Acts. The judges may not pronounce an 
Act idtra rires as contravening international law, but may recoil, 
in case of ambiguity, from a construction which would involve 
a breach of the ascertained and accepted rules of international 
law {!)) , 


[u) See also Day y . Savatlge (1615), Hob. 87 ; City of London v. Wood (1700), 
12 Mod. 687; and Duchess of HcimiUoti y. Fleetivood 10 Mod. 115, and 

notes to tbc case above cited. 

(^r) Statutes of the United States or British colonies may bo declared by 
judges to be uKa'ce vires by reference to their Constitutions ; ride post, Bt. II. ch. ix. 

(?/) In Day v. Savadge (1615), Hob. 87, where it is laid down tliat ‘‘even an. 
Act of Parliament made against natural equity, as to make a man a judge in his 
own c/iso, is void in itself,” 

(f) (1803) A. C. 10-1. Quoted ante, p. 42. 

{a) (Juriis V. Stomn (1S89), 22 Q. B. D. 512, 517, Bowen, L.J. 

{h) ^QQfoost, Part II., chap. viii. 
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(e) [A second consequence of this rule is that a statute may not 
be extended to meet a case for which provision has clearly and 
undoubtedly not been made] (c). The judges may not wrest 
the language of Parliament even to avoid an obvious mischief. 
When an Act contains special reference to, or saving of, another 
Act, and omit^ all allusion to a third Act in pari materia^ it is 
safer to presume that the omission is deliberate than that it is 
due to forgetfulness or made per inciiriam. Even if the omission 
flows from forgetfulness, those who claim the benefit of the 
omitted Act cannot succeed [cl). It would also seem that omis- 
sion, even per incurkm^ to repeal or preserve inconsistent enact- 
ments will not save the earlier enactments. The authorities on 
this subject are numerous and unanimous. “No case can be 
found to authorise any Court to alter a word so as to produce a 
casus omissus^^^ said Lord Halsbiuy in Mersey Docks v. Henderson 
(1888), 13 App. Cas. 595, 602 ; [and a like opinion was given in 
Craicford v. Spooner (1846), 6 Moore, P. 0. 9 : “ We cannot aid 
the Legislatm-e’s defective phrasing of an Act, we cannot add 
and mend, and, by construction, make up deficiencies which are 
left there.” In other words, the language of Acts of Parlia- 
ment, and more especially of modern Acts, must neither bo 
extended beyond its natural and proper Umits, in order to supply 
omissions or defects {e), nor strained to meet the justice of an 
individual case (/). “If,” said Lord Brougham, in Gtcynne v. 

Burnell /J840), 7 Cl. & E. 696, “we depart from the plain 
and obvious meaning on account of such views (as those pressed 
in argument on 43 Q-eo. 3, c. 99), we do not in truth construe 
the Act, but alter it. We add words to it, or vary the words in 
which its provisions are couched. We supply a defect which 
the Legislature could easily have supplied, and are making the 
law, not interpreting it. This becomes peculiarly improper in 
dealing with a modern statute, because the extreme conciseness 
of the ancient statutes was the only ground for the sort of legis- 
lative interpretation frequently put upon their words by the 
judges. The prolixity of modern statutes, so very remarkable 


[c] 'For good instances of castts omissi (which were afterwards remedied hy tho 
I. see H. v. Arnold (1864), 5 B. & S. 322, and v. Benton (1S64), 

0. .V The mere fact that some certain point was not present to the* 

mind of the draftsman when he drew the Act does not necessarily constitute 
that point a casus omissus. “Whether,” said Bramwell, L.J., in Bx parte 
Welchman (1879), 11 Ch. D. 48, 55, “the draftsman had it in his mind or not is 
another question ; hut very often Courts have to discover what provision has 
been made for the happening of an event which was not in. the contemplation of 
the person who drew the Act.” 

[d] See Ee Williams (1887), 34 Ch. B. 573, 582, North, J. 

[e] [Even “if the language used is incapable of a meaning, we cannot supply 
one ” : GrecnY. Wood (1845), 7 Q. B. 178, 185, Denman, E.G-J.] Of. Binkertooi 
V- Baston (1873), L. K. 16 Eq. 490, 492, Selborne, L.C. 

(/) [In Whiicley v. Chappell L. R. 4 Q. B. 149, Hannen, J., said: 

“ It would be wrong to strain words to meet the justice of the present case, 
because it might make a precedent, and lead to dangerous consequences in other 
cases.” Cf. Scott v. Legg (1877), 10 Q. B. D. 236, 238, James, L, J.] 
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of late, affords no grounds to justify sucli a sort of interpreta- 
tion.” In Jones v. Smart (1785), 1 T. E. 44, the question ^was 
whether a doctor of physic in a Scotch university was qualified 
to kill game under 22 & 23 Car. 2, c. 25, which enacted '' that 
every person . . . other than the son of an esquire, or other person 
of higher degree ... is declared to be a person by the law of 
this realm not allowed to have any guns . . . for taking game.” 
Amongst other arguments for proving that a Scotch doctor of 
physic was qualified, it was contended that the Legislature could 
not have intended to exclude such a person. “ Be that as it 
may,” said Buller, I., in his judgment, “ we are bound to take 
tlie Act of Parliament as they have made it; a casus 07nmiis can 
in no case be supplied by a Court of law, for that would bo to 
make laws.” As a general rule, as Blackburn, J., pointed out 
in R. V. Cleioorth (1864), 4 B. & S. 927, 934, if it appears that 
the class or thing which it is sought to bring within the Act 
(under consideration) was known to the Legislature at the time 
when the Act was passed, and that class is omitted, it must bo 
supposed to have been omitted intentionally.” It makes no 
difference if it appears that the omission on the part of the 
Legislatui’e was a mere oversight, and that without doubt the 
Act would have been drawn otherwise had the attention of the 
Legislature been directed to the oversight at the time tln^ Act 
was under discussion. Thus, in Lane v. Bennett (1836), 1 M. & 
(4 Anne, c. 16, 70, it being admitted that Ireland was a place beyond the 

Kutkead.) ' seas within the meaning of 4 & 5 Anne, c. 3, s. 19, which enacted 
that if a defendant shall be beyond the seas at the time a cause 
of action accrued, the plaintiff should be at liberty to sue him 
within a certain specified time after his retuim, it was contended 
that 3 & 4 Will. 4, c. 42, s. 7, which enacted that Ireland should 
not be deemed to be beyond the seas so far as related to certain 
statutes (but without naming this statute of Anne), ought to be 
held to extend to this statute of Anne. “The great proba- 
bility,” said the Corn!, “ is that the omission to name the statute 
of Anne is an oversight, but even if we were quite satisfied tliat 
it was so, we could not supply the defect ” (r/). j In Att,-Gen, v. 
Noyes (1881), 8 Q. B. D. 125, 139, Jesse'l, M,E., thus stated 
the rule : “ It is the duty of judges in all cases to give fair and 
full effect to Acts of Parliament, without regard to the particular 
consequence in the special ease, and not to indulge in conjecture 
as to what the Legislature would have done if a paidicular case 
had been presented to their notice. We first of all have to see 
what the Act of Parliament says, and then to apply it to the 
case ; and I do not think it is a fair criticism on an Act of Par- 
liament to say that the result will be unfair, or that it will result 
in making people pay duty who ought not to pay duty.” An 


[g] \_Cf, :E. jRail. Co. v. Leadgate A, A. (1870), L. It. 5 Q. B. 157, 161, 

Cockbum, L.C.J.] 
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extreme instance of tlie adoption of this rule is' given in Pi, v. 
Dyott ( 1882 ), 9 Q, B. D. 47 . The Act 17 Geo. 2 , c. 3 , s. 1 , 
required puhlication of a rate in chiirch as a condition precedent 
to its validity. 7 Will. 4 & 1 Viet. c. 45 , s. 2 , substituted for 
publication in church or chapel ]3ublication by affixing the notice 
on or near the door of the church or chapel. 20 Viet. e. 19 , s. 1 , 
made all extra-parochial places parishes for poor-law purposes. 
Among the places made parochial by this Act was Hopwas 
Hays, in Staffordshire, which contained neither church nor 
chapel, and only one house, a gamekeeper’s lodge. The validity 
of a goor rate made for the parish fell into dispute, and the 
Queen’s Bench Division decided that as the provisions of 17 
Geo. 2 , c. 3 , s. 1 , and 7 Will. 4 & 1 Viet. c. 35 , s. 2 , could not 
be complied •with, no vahd rate could be made. Grove, J., said 
(at p. 49 ) : It would be making legislation, and not inter- 
preting the language of the statutes, were the Court to say that 
the rate could be levied without any previous pubheation. It 
may be that where the language of a statute is merely directory, 
and it is impossible to follow the direction, the Court would give 
effect to the doctrine of cy-prh, and say that the dhection should 
be carried out as nearly as possible. The maxim, Nemo fenetur 
ad impossiKUa, would then apply. But in this case the words of 
the statute are not directory, but positive and prohibitory. Very 
likely a provision for publishing a rate in places where there is 
no church or chapel was omitted from these statutes through a 
slip, but if so, it is for the Legislature to remedy it ” {h). And 
North, J., in the same case said (p. 51 ) : “ The question being 
whether the statute is to be treated as one in which notice has 
been deliberately dispensed "with or has escaped observation, I 
come to the conclusion that it has escaped observation. It is a 
casm omissKS, from which no inference can be drawn against the 
necessity of notice.” 

(f) [A third consequence of this rule is that the High Court 
at the present day (;i) dechnes to interfere for the assistance of 
persons who seek its aid to relieve them against express statu- 
tory proGsions. This was clearly pointed out by Mellish, L. J., 
in PdtiW'ds v. Pdwards ( 1876 ), 2 Ch. D. 291 , 297 . “ If,” said he, 
the Legislature says that a deed shall be ^ null and void to all 
intents and purposes whatsoever,’ how can a Court of equity say 
that in certain circumstances it shall be valid ? The Courts of 
equity have given relief on equitable grounds from provisions in 
old Acts of Parliament, but this has not been done in the case 
of modern Acts, which are framed with a view to equitable as well 


[h) In Finney Y. Godfrey (1870), L. E.. 9 Eq. 356, James, Y.-O., read the 
command as conditional on the existence of a church or chapel. 

(i) [In Lindsay y. Lynch (1804), 2 Sch. & L. 5, Lord Eedesdale said that 
repeated attempts had been made ‘ ‘ to put a Court of equity in such a situation 
that, without departing from its rules, it feels itself obliged to break through the 
statute. It is, therefore, absolutely necessary to make a stand, and not carry 
the decisions further.”] 
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as legal doctrines.’’] “ Acts of Parliament,” said Holker, L. J., 
in Gihhs V. Guild (1882), 9 Q,. B. D. 59, 75, '^are omnipotent, 
and are not to be got rid of *hj declarations of Courts of law or 
equity.” [In Curtis v. Ferry (1802), 6 Ves. 739, tbe plaintiffs 
prayed that certain ships which stood registered in the name of 
one Nantes should be declared to be his separate property, 
although it appeared that the ships had always been treated as 
part of the property of a firm of w^hioh he was a member. Lord 
Eldon held that the plaintiff’s prayer must be complied witli, 
because the statutory enactment was precise and clear to the 
effect that every ship w^as to be considered as the imopqrty of 
the person in whose name it stood registered, and that if a 
transfer was made of a ship, it must be made in a prescribed 
form. As the requirements of the Act had not been complied 
with, the Court could not interfere.] 

But while Courts of justice cannot dispense with or override 
the express provisions of a statute by construing its express 
terms as subordinate to considerations of common law or equity, 
there are certain cases in which it has been held — 

(1) Tliat people may contract themselves out of rights given 

them by statute, but not in terms made indefeasible (7) ; 

(2) That people may contract not to set up a defence given 

by statute (/) ; 

(3) That a person may waive or be estopped by his conduct 

from setting up a defence given him by statute {m ) . 

There is very little authority for any of these propositions, and 
it is submitted that they are valid, if at all, only in cases where 
the statute merely deals with procedure or gives a private right 
which may be renounced, and are not applicable as against a 
specific mandatory or declaratory enactment (;?). 

It has been often said, with reference to the Statute of Frauds, 
that “ Courts of equity will not permit the statute to be made 
an instrument of fraud.” ‘^By this,” said Lord Selborne in 
Alderson v. Maddison (1883), 8 App. Cas. 467, 474, ‘^^it cannot 
be meant that equity will relieve against a public statute of 
general policy in cases admitted to fall within it, and I agree 
with an observation made by Cotton, L. J., in Britain v. FhOssiter 


(/:) Contracting out is forbiddeu in tbe case of property tax (5 & 6 Viet. c. 35), 
tbe occupier's right to take ground game {Sherrard v. Gascoigne, (1900) 2 Q. B. 
279), tliG landlord’s liability to bis tenants of certain classes of dwellings 
(Housing of the Worldug Classes Act, 1903 (3 Edw. 7, c. 39, s. 12)), and the 
compensation ch'^r'"? Act, 190-i (4 Edw. 7, c. 23, s. 3 (3)) : 

and under tbe ■ ! 1' .!•! : ’i- ; 1883 (46 & 47 Viet. c. Gl, s. 55). 

{1) See TFrig: . I ■ ■ :1 B. 240; East India Co. v. (1849), 

7 Moore, P. C. 85 ; Supple v. Cann (1858), 9 Ir. Cb. E. 1. 

{m) Wilson y. (1894) A. C. 129; Taijlor v. Clemson (1844), 11 Cl. & 

E. 610, 643. In Mnchenzic v. Lord Foiris (1737), ‘7 Brown, P. 0. 282, tlio H. L. 
restrained the respondent from pleading tbe Statute of Limitalioins in an action 
at law to recover shares deposited with him in France by tbe appellant. 

{n) These cases are distinct from those under wLicb the Courts do not give 
tbe benefit of certain statutes unless they are specially pleaded. See ante, p. 47. 
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(1882), 11 Q. B. D, 123, that this summary way of stating the 
principle (however true it may he when properly understood) is 
not an adequate explanation either of the precise grounds or of 
the established limits of the equitable doctrine of part perform- 
ance/^ He went on to point out — 

(1) That bo^th at law (o) and in equity, sect. 4 of the Statute 

of Frauds had been held not to avoid parol contracts, 
but only to bar their remedies, a view to which effect 
has been given by the Eules of Court requiring the 
statute to be specially pleaded ; and 

(2) That in the decisions in equity resting upon part perform- 

ance, the defendant is charged on the equities arising 
out of the acts done in execution of the contract, and 
not within the meaning of the statute upon the con- 
tract itself. 

It is only with reference to a few statutes that attempts have 
been made at equitable construction, and these attempts are 
justifiable only so far as they do not contravene the old rule of 
the Court of Chancery, which relieved finm erroneous construc- 
tion put upon statutes by Courts of law, only under circum- 
stances thus stated by Lord Hardwicke in Bassett v. Bassett 
(1744), 3 Atk. at p. 206: There are several cases where, in 
consequence of an Act of Parliament, this Court will intervene. 
As where a new Act of Parliament is made to alter the law, and 
the judges are formal in adhering to rules of [the common] law, 
and will not construe according to the words and intention of 
the Act, there the Court will take it up and will give remedy 
here, though it is the business of judges to mould their practice 
so as to make it conformable to the Legislature/^ 

(g) [A fourth consequence of this imle is that a Court of law 
cannot interfere to prevent a mere evasion (_p) of an Act of Parlia- 
ment.] The word evade is ambiguous and has ordinarily two 


(o) Croshj^. Wadsworth (1805), 6 East, 602, 611. 

(j!?) There is always an amhiguity,’' said Lindley, L.J., in Yorhshire Hail- 
way Wagon Go. v. Maclure (1882), 21 Ch. D. 318, “about the expression. 
‘ evading an Act of Parliament ’ ; in one sense you cannot evade an Act, that is 
to say, the Court is bound so to construe every Act as to take care that that 
which is really prohibited may be held void. On the other hand, you may 
avoid doing’ that which is prohibited by the Act, and you do something else 
equally ad-antje-o'us to you which is not prohibited by the Act.” Again, in 
Ydivards v. JlatL (^lb56), 25 L. J. Ch. 84, Lord Oranworth said : “ I never under- 
stood what is meant by an evasion of an Act of Parliament ; either you are 
■within the Act or you are not within it ; if you are not within it you have a 
right to avoid it, to keep out of the prohibition.” And in Jefferies v. Alexander 
(1860), 8 H. L. C. 594, at p. 637, Willes, J., said: “To say that -what was done 
is an evasion of the law is idle, unless it means that, though in apparent 
accordance with it, it really was in contravention of the law.” See per Lord 
Campbell, at p. 616. “ The word ^evasion,’ ” said Grove, J., in Att.-Gen. v. 

Koyes (1881), S Q. B. D. 125, 133, may mean either of two things. It may mean 
an evasion of the Act by something which, while it evades the Act, is within 
tho sense of it, or it may mean an evading of the Act by doing something to 
which the Act does not apply.” 


Evasion of a 
statute. 
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meanings, one suggesting underhand dealing, the other inten- 
tional avoidance of something* disagreeable {q). “A person may 
go to a solicitor and ask him how to keej) out of an Act of 
Parliament — how to do something which does not bring him 
within the scope of it. That is evading in one sense, but there 
is nothing illegal in it. The other is when a man goes to his 
solicitor and says toll me how to escape from the consequences 
of the Act of Parliament although I am brought within it/ 
That is an act of quite a different character (r). With respect 
to an Act of Parliament, evasion is used as meaning something 
which does not amount to a positive breach of, or fraud upon, 
the Act. There must, in every law, be marginal cases which 
come very near the point at which tlie statute can be avoided ; 
and the persons intending to avoid the operation of a statute 
can always succeed by doing it directly. If a man with a mortal 
disease, although he knows that he cannot live six months, chooses 
to convey his property to his heirs expectant, he may do so, and 
they will pay no succession duty. So, again, an old man may 
do so. He may hand over his piroperty by a bond fide convey- 
ance ’’ (s). [Such a mode of avoiding the effect of a statute was 
described by Grove, J., in Ramsden v. Liiptm (1873), L. P. 
9 Q. B. 17 at p, 32, as ‘‘getting away from the remedial opera- 
tion of the statute while complying with the words of the 
statute.’’ “An Act evaded is not an Act infringed” (if), and 
an arrangement which is designed “ to defeat the intentions of 
the Legislature, and to enable a person to accomp)lish indirectly 
what he could not under the Act in question have done directly,” 
will not necessarily be held on that account invalid by Coimts of 
law ('di).] It has always been the pride of a competent convey- 
ancer to be able, when required, to drive a coach and four, or 
six, through any Act of Parliament. [In B7nale v. Burr (1872), 
L. E. 8 C. P. 64, it appeared that a bill of sale had been given 


[q) Simms r. Hcgistrar of Frohates, (1900) A. C. 323, 334, Lord Hobhouse, a 
decision of tbe Judicial Committee on a South Australian Kevenuc Act. 

ir) Fulhvant v. Att.-Gcn. for Victoria, (1901) A. C. 190, 207, Lord Lindley, a 
decision of the II. L. on a Hcvenue statute of Victoria. 

if) Att.-Gen. v. Noges (1881), 8 Q. B. L. 125, 137, G-rovc, J. See also per Jesscl, 
M.K., at p. 140. 

(f) [In Fuausden y. Inpton (1873), L. R. 9 Q. B, 28, Bram'^Yell, B. In the 
same case, at p. 30, Keating, J., said: “If that were the enactment, the Act 
would have been ■'‘raded, but infringed,” &c. In JiitcMe v. 

Smith (1848), 6 0. I-. . J., describes an agreement as one by 

which the plaintiff co-oj)eratcd with other persons for the purpose of contra- 
Yening a-nd evading the provisions of the Act,” using the word “evade” as 
synonymous with “ infringe” ; voneLin Fe Meade (1876), 3 Oh. L. 119, 121, Bacon, 
V.- 0., made a similar use of the word. The former seems the accepted meaning 
of the term.] 

[n) [In Farton v. Mtdr (1874), L. R. 6 P, 0. 134, 139, an aiTangemcnt which 
was sought to he enforced was described in these words by the Chief Justice of 
the Supreme Court of Kew South Wales, and on that account set aside by that 
Court ; but this decision was reversed by the Judicial Committee.] In Favis v. 
Stephenson (1890), 24 Q. B. D. 529, a deliberate and scarcely disguised attempt 
to evade a penal Act was held to have succeeded. 
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by one Price to tke plaintiff, but, instead of registering it before 
the expiration of tbe twenty-one days allowed for that purpose 
by the Bills of Sale Act, 1854 (17 S; 18 Viet. c. 36), another bill 
of sale was given by Price to the plaintiff in exchange for the 
first. This was done fifteen or sixteen times, and ultimately the 
bill of sale last given was registered before the expiration of 
twenty-one days from the day on which it (the last bill) had 
been given. * The plaintiff then sued the defendant, who had 
taken Price’s goods in execution. The defence was that the 
transaction was fraudulent, and ought not to be upheld. It was 
held, however, that, notwithstanding that the transaction was 
clearly of a most fraudulent character, the requirements of the 
Act of 1854 had been complied with, and that consequently, 
although the spirit of the Act had been evaded, the bill of sale 
must be held to be valid. “ I should have been extremely glad,^’ 
said Denman, J., ^4f I could have found an authority which 
would have enabled us to defeat this bill of sale. But I find 
none.”] The Courts will, however, always examine into the 
real nature of the transaction by which it is sought to evade an 
Act : Re Watson (1890), 25 Q. B. D. 27. The Licensing Acts 
and the Bills of Sale Acts are daily evaded with success. But 
this can only be effected by acts which are clearly castes otnissi, 
having regard to the meaning of the enactment as ascertained 
by the Courts, and not of course by individual judgment ; for 
‘‘ Parliament would legislate to little purpose,” said Lord Ifac- 
naghten (a,’), ^^if the objects of its care might supplement or 
undo the work of legislation by making a definition clause of 
their own. People cannot escape from the obligation of a statute 
by putting a jDrivate interpretation on its language.” 

(h) [As Abbott, C. J., said in Fox v. Bishop of Chester (1824), 2 Fraud upon 
B. & C. 635, 655, it is a well-known principle of law that the 
provisions of an Act of Parliament shall not be evaded by shift 
or contrivance ” ; consequently, as Lord Coleridge said in Wright 
V. Davies (1876), 1 C. P. D. &8, 646, if a contract be framed 
so as enthely to defeat the object of an Act of Parliament,” 
such a contract, although not within its express prohibition,” 
might very w^ell be held to be impliedly forbidden by it. We 
accordingly find that a Couid of law will not tolerate such an 
evasion of an Act of Parliament as amounts to a positive fraud 
upon the Act,” such an evasion being, as Lord Eldon described 
it in Fox v. Bishop of Chester (1829), 1 Dow. & Cl. (H. L.) 416, 

429, a fraud on the law or an insult to an Act of Parliament.” 

The expression ^^a fraud upon an Act” is used with reference 
to a transaction which,” as Lord Coleridge said in Rarnsden v. 

Lnpton (1873), L. E. 9 Q. B. 17, 24, no Court would give effect 
to, because it had no legal foundation from the beginning. It 
is rather difficult,” continued he, “ to put into any other form' 


[f In Netheneal Oo. y. Bouym (1889), 14 App. Cas. 228, 247. 
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[of words] what exactly is meant by an arrangement that is a 
fraud upon an Act of Parliament of this sort. I perfectly 
understand the expression, asid it may he a very legitimate one 
to use with regard to the bankruptcy laws, which are passed for 
different purposes, and an attem23t to evade which, wPile com- 
^dying with the letter of the statute, has been hel^. by the Courts, 
and has repeatedly been decided to be, not a successful evasion 
of the statute, but such a colourable attempt to evade the 
statute as the Court would describe as a fraud upon it,’^] But 
the plirase “ fraud upon an Act is somewhat unfortunate, and 
[there is, as Turner, L.J., said in Alexander v. Brame (1855), 
7 De G. M. & Q. 525, 539, “ perhaps no question of law more 
difficult to determine than the question, what particular acts, not 
expressly prohibited, shall be deemed to be void as being against 
the policy of a statute. It is no doubt the duty of the Courts so 
to construe statutes as to suppress the mischief against which 
they are directed, and to advance the remedy which they are 
intended to provide ; but it is one thing to construe the words of 
a statute, and another to extend its operation beyond what the 
words of it express.’^ This question has often arisen in cases 
•which turned upon the Statutes of Mortmain. ‘‘Prohibitory 
»statutes,’’ said Lord Cranworth in Rhilpott v. St, George s Hospital 
(1857), 6 H. L. C. 338, 348 (a case upon the Statutes of Mort- 
main), “]or event you from doing something which formerly it 
was lawful for you to do ; and, whenever you find that any thing 
done is substantially that which is prohibited, I think it is per- 
fectly ojDen to the Court to say that it is void, not because it 
comes within the spirit of the statute, or tends to effect the 
object which the statute meant to jc^ohibit, but because by 
reason of the true construction of the statute it is the thing, or 
one of the things, actually prohibited.’’ And if a statute has 
been passed for some one particular puiqDose, a Court of law will 
not countenance any attempt which may be made to extend the 
operation of the Act to something else which is quite foreign to 
its object and beyond its scope: Thus in Macbeth v. Ashley 
(1874), L. B. 2 H. L. (Sc.) 352, it ap^ceared that 25 & 25 Viet, 
c. 35, gave magistrates the power to close publie-'houses “ in any 
particular locality ” before the statutory hour ; and it was held 
that, if the magistrates, under the guise of exercising this power, 
were to order the ^mblie-houses to be closed earlier, not merely 
in one particular locality, but in 2 )ortion after portion of the 
whole district, until eventually all the public-houses in the 
whole district had been closed at the earlier hour, this would be, 
as Lord Cairns said, “ adop)ting a course for the purpose of doing 
what I must describe as evading an Act of Parliament, and your 
lordships would not be prepared to sanction, but would dis- 
countenance and prevent, the exercise of a power so used ” (y).] 


{y) [An illnstration of the way in which the intention of an Act of Parliament 
may he successfully eraded without contravening the letter of the enactment 
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2. [The rule that the language used hy the Legislature must 
be construed in its natural and ordinary sense requires some 
explanation. The sense must be that which the words used 
ordinarily bore at the time when the statute was passed,] Said 
Lord Esher, M.Ej., in Clerical Assurance Co, v. Carter 

(1889), 22 D. 444, 448: There has been a long 

discussion of various puzzling matters in relation to the provi- 
sions of the Income Tax Acts, but, after all, we must construe 
the words of schedule D according to the ordinary canon of 
construction ; that is to say, by giving them their ordinary mean- 
ing in the English language as applied to such a subject -matter^ 
unless some gross and manifest uvuld he therehy pro- 

diicedP [Thus, the word marriage,’^ as used in an English 
statute, means the contract into which a man and woman enter 
in this country^ and does not, therefore, include j)olygamy. 

There is no magic in a name,” said Lord Penzance (Sir James 
Wilde) in EydeY, Eyde (1866), L. E. 1 P. & M. 130, 133 
(a case in which the validity of a Mormon marriage was dis- 
cussed), and if the relation there (in Utah) existing between a 
man and a woman is not the relation which in Christendom we 
recognise and intend by the words ‘husband’ or ^wife,’ but 
another and altogether different relation, the use of a common 
term to express these two different relations will not make them 
one and the same, though it may tend to confuse them to a 
superficial observer.”] And even with reference to marriages 
contracted abroad by British subjects, the term means monoga- 
mous marriages, whether Christian or not (s) , 

In applying this rule to colonial statutes penned in English, 
it must be modified so as to give effect to any difference between 
English and colonial usage as to the meaning attached to a 
word or phrase. For the term marriage ” in an Indian or 
South African statute might include polygamous unions, having 
regard to the recognition of such unions in those possessions [ci), 

was afforded by ^1“ November, 1871, of Sir Robert Collier as a 

member of the -I .■*' ■ ■ i . It was enacted by 34 & 35 Viet, c. 91, s. 1 

(now repealed), that Her Majesty might, within twelve months after the passing 
of the Act, appoint four persons to act as members of the Judicial Committee of 
the Privy Council, but that any persons so appointed must be si^ecially qualified 
as follows — that is to say, must, at the date of their appointment, be or have 
been judges of one of Her Majesty’s Superior Courts at Westminster. Sir 
Robert Collier, who, at the time of the passing of the Act, was Attorney- 
General, was in November, 1871, made a judge of the Court of Common Pleas, 
and one week after his appointment, and without ever having acted as judge, 
he was appointed under the above-mentioned Act as a member of the J udicial 
Committee. It was clear that this was a valid appointment, and no question 
was ever raised about it in any Court of law, but the Legislature, in passing the 
Act, cannot be supposed to have contemplated the use to which it would be put 
by the Government. In the House of Commons a motion condemning the 
appointment was lost by 241 to 268 (Hans. 3rd ser. 209, p. 755), and in the 
House of Lords by 87 to 88 (Hans. 3rd ser. 209, p. 461).] 

{z) See TSetlielVs ease {IS81), 38 Oh. D. 220, Stirling, J. ; JBrinJcleijY. Ait,-’ 
Gen. (1890), 15 P. H, 76, Hannen, P. 

[a) See FetersivaU v. Bartleij (1904), 1 Australia 0. L. R, 497, as to the 
meaning of duties of escise ” in Australia. 


Terms to be 
read in their 
English 
meaning at 
date of pass- 
ing of Act. 


Rule modified 
as to colonial 
Acts. 
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30 & 31 Viot. 

c. 3. 


Contempo- 
ranca exposition 


Many terms are used in United States and colonial statutes 
in a sense different from that attached to them in England (^). 
And in the construction cff the British North America Act, 
1867, some divergence has arisen between the Canadian Courts 
and the Privy Council as to what is meant by “ indirect taxa- 
tion Likewise where the colonial statute is penned in 

French or Dutch as the sole or concurrent language of legisla- 
tion, it must be read by reference to the colohial dialect of 
those languages, and not to the mother tongue, in the case of 
any divergence between the two. 

The rule as to contemporanea expositio was first laid down by 
Lord Coke (2 Inst. ed. Thomas, p. 2, n. (1) ), in speaking of 
Magna Charta, in the following terms : — This and the like 
were the forms of ancient Acts and graunts, and the ancient 
Acts and graunts must be construed and taken as the law was 
holden at that time when they were made.’^ The earlier statutes 
were in the form of charters, and no difference was at first made 
between the construction of a statute and that of any other 
instrument (r/). Coke’s rule has been adopted by the Courts, 
and for modern use is best expressed by Lord Esher in Sharpe 
Y. Wahefield (1888), 22 Q,. B. D. 241 : “ The words of a statute 
must be construed as they would have been the day after the 
statute was passed, unless some subsequent Act has declared 
that some other construction is to be adopted or has altered the 
previous statute.” 

has often been held,” said Lord Cranworth in the 
Montrose Feeracje Claim (1853), 1 Macq, H. L. (So.) 401, at 

р. 406, and not unwisely or improperly, that the construction 
of very ancient statutes may be elucidated by what in the 
language of the Courts is called conteinporanea expositio [e) ; that 
is, seeing how they were understood at the time [they were 
passed] .” In construing ancient statutes,” said Lawrence, J., in 
Wilson V. Kmihley (1806), 7 East, 128, 136, attention is always 
to be paid to the language of the times. The statute of 4 Edw. 3 
(c. 7) speaks of a trespass as of a wrong generally, and when it 
enacts that executors shall have an action against the trespassers, 
it means thereby against wrongdoers generally.” In Smith v. 
Lindo (1858), 27 L. J. 0. P. 200, Byles, J., said as to 6 Anne, 

с. 16 (5 Anne, c. 14, E-uffhead), “ That statute was passed 150 
years ago. Therefore, we must resort to the contemporaneous 
exposition of the words.”] Contemporanea expositio ought rarely, 
if ever, to be applied to modern Acts. In Trustees of Clyde 
Navigation v, Laird (1883, 8 App. Cas. 658, 673), Lord Watson 
said; “Such usage as has in this case been termed contem- 

(b) See Bell v. Master in Equity (1877), 2 App. Cas. 660, 665. 

' (c) See Big €071 y. Rem'deBs Court (1890), 17 Canada, 495, 503. 

[d) Pari. Pap, 1875 — C — 208, p. 84. Vide supra, pp. 4 — 9. 

' {e) See also MeWilliam y. Adams (1851), 1 Mac^' H. L. (Sc.) 120 ; GraJmn y. 

Irving (1899), 2 Eraser (Sc.), 29, 35, 36. 
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poranea expositio is of no yalne in construing a Britisli statute of 

the year 1858 (/). When there are ambiguous expressions in 

an Act passed one or two centuries ago, it may be legitimate to 

refer to the construction put upon these expressions throughout 

a long course of years, by the unanimous consent of all persons 

interested, as eyidencing what must presumably have been the 

intention of the "Legislature at that remote period. But I feel 

bound to construe a recent statute according to its own terms, 

when these are brought into controversy, and not according to 

the views which interested parties may have hitherto taken (y), 

and in Assheton Smith v. Owen, (1906) 1 Ch. 179, 213, Oozens- 

Hardy, L.J,, said : I do not think that the doctrine of 

contemporanea expositio can be applied in construing Acts which axe 

comparatively modern,’’ and the Court declined to apply the 

rule to the interpretation of local Acts of 1793 and 1800. In 

Ohlsonh case, (1891) 1 Q. B. 485, 489, in dealing with the 

interpretation of sect. 39 of the Pawnbrokers Act, 1872, S5 & 36 Viet. 

Stephen, J., said : What weighs with me very greatly in 

coming to the present conclusion is the practice of the Inland 

Eevenue Commissioners for the past sixteen years. So long 

ago as 1874 this very point was decided by Sir Thomas Henry, 

for whose decisions we all have very great respect ; and the least 

that can be said with regard to the case before him is that he 

pointedly called the attention of the commissioners to the case — 

the learned magistrate having offered to state a case — an offer 

refused by the commissioners, who by their refusal must be 

taken to have acquiesced in the decision. That is a very strong 

contemporaneous exposition of the meaning of the Act.” This 

decision is rendered of doubtful authority by the observations 

of Lord Watson (quoted supra). It is necessary to guard 

against confusing contemporanea expositio as applied to a statute, 

with the treatment of long usage as proof of a legal right under 

an ambiguous or lost grant (]i ) . 

A slight confusion also arises in the application of the rule as 
to contemporanea expositio. It is the business of the judges to 
find out the contemporary meaning of the terms used in the 
statute. Por this purpose they may have recourse to contem- 
porary exposition, but that exposition is not of necessity conclu- 
sive upon them. If ancient error is clearly proved, it acquires 


(/) Gf. iV. B. n. V. Lord Eastings. (1900) A. 0. 260, 269, Lord Davey. 

\g) [The case of Aerated Bread Co. v. Gregg (1873), L. K,. 8 Q. B. 355, is- 
apparently but not really inconsistent with this ruling. That case turned on 
the meaning of the term “fancy bread” in 6 & 7 Will. 4, c, 37, s. 4, and 
Blackburn, J., said : “ My opinion is that by the proviso the Legislature meant 
to except such bread as, at the time the Legislature passed this Act, was sold under 
the denomination of ‘French or fancy bread.”’] But this opinion was not 
intended to accept as contemporanea expositio a mistaken idea as- tO' what the 
words meant in 1836. 

{h) See Van Diemen'' s Land Co. v. TaUe Cape Marine Board, (1906)' A. C. 92, 
98 ; Assheton Smith r. Given, (1906) 1 Ch. 179, 207, Y. Williams, L.d. 

H. G 
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as to statutes 
and contracts. 


no prescription to pass as riglit in the construction of statutes. 
With reference to contracts, it appears to he established that 
commimis error facit jus. I^ord Herschell so held in Tancred v. 
Steel Co. of Scotland (1889), 15 App, Oas. 125, 141, saying, 
think that that doctrine having been laid down so long ago, 
whether it rests upon any sound basis or not, it would he most 
improper to depart from it now, because oneVould he really 
altering the law between the parties.’^ This rule of interpretation 
is not of recent origin. In Amlmrst^f. Shjnner (1810), 12 East, 
263, which turned on the meaning of the Annuity Act, 17 Greo. 3, 
c. 26, s. 8, Lord Ellenhorough, L.C.J., said at p. 269 : “ The 
case of Shrapnel'^. Vernon (1787, 2 Bro. Ch. Oas. 268), estab- 
lishes that there is no difference between legal and equitable 
estates in the construction of the clause of the Act. If that case 
were well decided it makes an end of this question. Now, upon 
the only occasion pointed out where it has been drawn under 
consideration, which was before this Court, in Halsey v. Hedes 
(1797, 7 T. El. 194), it seems to be affirmed by the judgment of 
Lord Eenyon. That, then, is an authority sufficient to govern 
this case ; and after so many years have elapsed since, and when 
many other annuitants may have acted on the faith of it, we 
ought to see very clearly that it was a wrong construction of the 
Act before we overturn And Le Blanc, J., said (p. 271) : 
“ When, therefore, a construction has been put upon a modern 
Act of Parliament within eleven years after the passing of it, 
and persons have acted upon the faith of it, and when that deci- 
sion has been recognised ten years afterwards, we must now 
consider ourselves bound by it” (f). It has indeed been con- 
tended that an erroneous but well-established construction of a 
statute, reached when or soon after the Act came into force, is 
conclusive even upon the highest Courts. But this is not so. 

Hamilton-^. Bal'er (1889), 14 App. Cas. 209, 221, Lord Mac- 
naghten said : The respondent contends that the decision was 
right, but, whether it was right or not, he contends that it was 
too late even for this House to interfere. I am sensible of the 
inconvenience of disturbing a course of practice which has con- 
tinued unchallenged for such a length of time [since 1865], and 
which has been sanctioned by such high authority. But if it 
is really founded upon an erroneous construction of an Act of 
Parliament, there is no principle which precludes your lordships 
from correcting the error. To hold that the matter is not open 
to review would be to give the effect of legislation to a deci- 
sion contrary to the intention of the Legislature, merely because 
it has happened, for some reason or another, to remain unchal- 


[i) Of. the observations of Vaughan Williams, L. J., in Dorldng Union v. 
Saviour's Union, (1898) 1 Q. B. 595, 602, in which the Court followed Ji. y. 
Tipton (1842), 3 Q. B. 215, a decision on the meaning of the Poor Belief Act, 
1662 (14 Chas. 2, c. 12), on the ground, inter alia, that it had so long been treated 
as law by judges and Parliament that it ought not to he overruled. 
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lenged for a certain lengtli of time.” Tliis constitutes a judi- 
cial approval of the opinion of Sir Howard Elphinstone, that 
^^if the words of a statute are cledr, an interpretation which 
contradicts them cannot he supported on the ground of usage ” {h ) , 

And this view was adopted by the House of Lords in M. E, R, 

V. Lord Hasting^^ (1900) App. Oas. 260, where it was decided 
that an instrument must be construed according to its plain and 
unambiguous meaning, and not according to a construction s^iid 
to have been put upon it by the parties for forty years. It has 
also been adopted in Canada as to a series of decisions by the 
Courts of New Brunswick and Nova Scotia on the Statute of 
Limitations, 21 Jac. 1, c. 16, which is in force in those parts of 
the Dominion whose law is derived from England (/). 

But if a decision is old enough it stands a good chance of Old decisions, 
acceptance even by the highest Coui'ts. Speaking of Bill v. 

Bament (1841), 9 M. & W. 36, a decision upon sect. 4 of the 
Statute of Erauds, Lord Esher said {m ) : That case has never 29 Chas. 2, 
been overruled, but has been mentioned in subsequent cases c. 3. 
as having been accepted, and it would be wrong that we should 
now differ from it.” And Bowen, L.J., added {n) : There is 
thus distinct authority, forty-seven years old, and, so far as I 
know, not questioned, but acted on and treated as bindiug ; and 
though it may appear a technical point, I should hesitate to do 
anything to disturb a rule laid down about the Statute of 
Frauds, and acted upon for so long.” 

Courts of justice have always in the past paid great regard to Practice o£ 
the uniform opinion and practice of eminent conveyancers, which, conveyancers, 
as said by James, L.J., in Re Ford and Hill (1879), 10 Ch. D. 

365, 370, is to be looked upon as part of the common law ” (o) ; 

Bassett Y, Bassett (1744), 3 Atk. 206, 208, Lord Hard wicke 
gave as one of his reasons for a q)artioular construction of 10 
Will. 3, c. 22 (10 & 11 Will. 3, 0 . 16, Ruff head), that before 
the passing of the Act the constant method of all skilful con- 
veyancers was ib insert a limitation to j)reserve contingent 
remainders to posthumous children, and that ever since the Act 
they had omitted the clause, which the Chancellor regarded as a 
strong circumstance to show the uniform opinion of eminent 
conveyancers that the statute gave to the posthumous heir, not 


(k) On Interpretation of Deeds, p. 68, citing Sheppard v. Gosnold (1672), 
Vaughan, 159, 169; Dunbar [Magistrates of) y. Moxhurghe (Duchess o/) (1835), 
3 CL & P. 335 ; 6 Eng. Eep. 1462 ; Ait. -Gen. v. Rochester (1854), 5 De O. M. & 
G-. 797. 

(l) Maddison v. Dmmerso7i (1904), 34 Canada S. 0. 553, 667, Nesbitt, J., affd. 
by the Judicial Committee (1906), not yet reported. 

(m) Lucas v. Dixon (1889), 22 Q. B. D.' 357, 359. 

(n) L. 0. at p. 362. 

(o) But the practice to be authoritative must be settled and uniform, and 
apparently also of old standing : see Me Ford and Sill, ubi sup. ; Elphinstone on 
Deeds, 639. 

G 2 
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only tlie estate of Ms ancestor, tnt the intermediate profits 
between the death of the ancestor and the birth of the heir. 

In the United States the rule is thus stated : ‘^^In all eases of 
ambiguity in an enactment, the contemporaneous construction, 
not only of the Courts, but of the departments, and even of the 
officials whose duty it is to carry the law into effect, is control- 
ling ” This accords with the view expressed by Lord Mac- 

naghten in Income Tax Commissioners v. Pemsel, (1891) App. 
Cas. 531, 590. But a construction of a doubtful or ambiguous 
statute by the executive department charged with its execution, 
in order to be binding on the Courts, must be long continued and 
unbroken {q). And where a statute is free from all ambiguity, 
its letter is not to be disregarded in favour of a presumption as 
to the policy of the Giovernment, even on proof of the settled 
practice of the department of State charged with its adminis- 
tration (}'). 

3. [We find it sometimes assumed that the real meaning of a 
statute may be arrived at by construing it according to its 
“grammatical” construction. Thus in Aft, -Gen, v. Lochvood 
(1842), 9 M. & W. 378, 398, Alderson, B., said: “The rule of 
law upon the construction of all statutes is to construe them 
according to the plain, literal, and grammatical meaning of the 
words.” But besides the fact that “ the language of statutes is 
not always that which a rigid grammarian Avould use” (-s), it 
must be borne in mind that a statute consists of two parts, the 
letter and the sense. “It is not the words of the law,” said 
Plowden, p. 465, “but the internal sense of it that makes the 
law, and our law (like all other) consists of two parts — viz., of 
body and soul ; the letter of the law is the body of the law, and 
the sense and reason of the law is the soul of the law — quia ratio 
legis est anima legisT Therefore, as Pollock, C.B., points out in 
Waugh v, Middleton (1853), 8 Ex. 352, 35G, it is by no means 
clear that, “if it were laid down as a general rule that the 
grammatical construction of a clause shall prevail over its legal 
construction, a more certain rule w^ould be arrived at than if it 
were laid down that its legal meaning shall prevail over its 
grammatical construction.” “ In my opinion,” continued Pollock, 
C.B., “ grammatical and philological disputes (in fact, all that 
belongs to the history of language) are as obscure and lead to as 
many doubts and contentions as any question of law ; and I do 
not, tlierefore, feel sure that the rule, much as it has been com- 
mended, is on all occasions a sure and certain guide. It must, 
how^ever, be conceded that where the grammatical construction 


[p) iSclielVs JExors. v. FaucM (1890), 138 XT. S. 562, 572, Brown, J". 

\q) 3{errit v. Camcro-n (1890), 137 U. S. 542, 552, Lamar, J,; cf. U, S. v. 
Alabama G, S, R. Co, (1891), 142 U. S. G15. 

(r) 8t. Raiilj Minneapolis^ Co. v, Rhelps (1890), 138 XT. S. 528, 533, 
Lamar, J. 

(.S') Lyons y. Tuciccr (1880), 6 Q. B. L, 660, 664, G-rove, J. 
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is clear and manifest and without doubt, that construction ought 
to prevail, unless there be some strong and obvious reason to the 
contrary. But the rule adverted to Is subject to this condition, 
that however plain the apparent grammatical construction of a 
sentence may be, if it be properly clear from the contents of the 
same document that the apparent grammatical construction can- 
not be the true one, then that which, upon the whole, is the 
true meaning shall prevail, in spite of the grammatical construc- 
tion of a particular part of it.’^] This rule was perhaps better 
stated by an Irish judge, Burton, J., in Warhiirton v. Loveland 
(1828), 1 Hud. & Bro. 632, 648 (zJ), in terms quoted and 
approved by Lord Fitzgerald in Bradlaugh v. Olarhe (1883), 
8 App. Gas, 354, 384 — viz., “ I apprehend it is a rule in the 
construction of statutes that in the first instance the grammatical 
sense of the words is to be adhered to. If that is contrary to, or 
inconsistent with, any expressed intention or declared purpose of 
the statutes, or if it would involve any absurdity, repugnance, or 
inconsistency, the grammatical sense must then be modified, 
extended, or abridged, so far as to avoid such an inconvenience, 
but no further.’^ And substantially the same opinion is thus ex- 
pressed by Lord Selborne : The mere literal construction of a 
statute ought not to prevail if it is oj)posed to the intentions of 
the Legislature as apparent by the statute, and if the words are 
sufficiently flexible to admit of some other construction by which 
that intention can be better effectuated ’’ (w). 

The canon as to departure from the grammatical meaning is 
thus stated by Lord Blackburn in Caleclonian Rail. Co. v. North 
British Rail. Co. (1881), 6 App. Gas. 114, 131 : There is not 
much doubt about the general principle of construction. Lord 
Wensleydale used to enunciate (I have heard him many and 
many a time) that which he called the golden rule for constru- 
ing all written engagements. I find that he stated it very 
clearly and accurately in Grey v. Pearson [x) in the following 
terms : ‘ I have been long and deeply impressed with the wisdom 
of the rule, now, I believe, universally adopted — at least in the 
Gourts of law in Westminster Hall — that in construing wills, and 
indeed statutes and all vuitten instruments, the grammatical 
and ordinary sense of the words is to be adhered to, unless that 
would lead to some absurdity, or some repugnance or incon- 
sistency with the rest of the instrument, in which case the 
grammatical and ordinary sense of the words may be modified 
so as to avoid the absurdity and inconsistency, but no further.’ 
I agree in that completely, but in the cases in which there is a 


■ [t] See also Ahhot v. Middleton (1858), 7 H. L. C. 115, Lord Wensleydale ; 
Tliollusson Y. Lord Eendlesham (1858), 7 H. L. C. 519. 

[u) Caledonian Eail. Co. v. ICorth British Bail. Co. (1881), 6 App. Cas. 114, 
122. Cf. JL. B. B. V. Lord Hastings^ (1900) A. C. 260, 267, Lord JDavey. Lor 
an application of this canon to 24 & 25 Viet. c. 109, s. 21, see Bather v. Harris 
(1875), 1 Ex. D. 97, Grove, J. 

{x) (1857) 6H. L. C. 61, 106. [See also 7?, v. Banhury (1834), 1 A. &E, 136,142.] 
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real difficulty this [rule of construction] does not help us much, 
because the cases in which ^there is a real difficulty are those in 
which there is a controversy as to what the grammatical and 
ordinary sense of the words used with reference to the subject- 
matter is. To one mind it may appear that the most that can 
be said is that the sense may be what is contended by the other 
side, and that the inconsistency and repugnancy is very great, 
that you should make a great stretch to avoid such absurdity, 
and that what is required to avoid it is a very little stretch or 
none at all. To another mind it may appear that the words 
are perfectly clear — that they can bear no other meaning at all, 
and that to substitute any other meaning would be not to 
interpret the words used, but to make an instrument for the 
parties — and that the supposed inconsistency or repugnancy is 
perhaps a hardship — a thing which perhaps it would have been 
better to have avoided, but which we have no power to deal 
with.’^ In Eiohards v, McBride (1881), 8 Q. B. D. 119, 12r3, 
Grove, J., said : I even doubt whether, if there were words in 
the^ Act tending strongly the other way, I could pass from the 
plain grammatical construction of the phrase in question. The 
onus of showing that the words do not mean what they say 
lies heavily on the party who alleges it. He must, as Parke, 
B., said in Bcche v. Smith (y), advance something which clearly 
shows that the grammatical construction would be repugnant to 
the intention of the Act or lead to some manifest absurdity.’’ 
And in The Duke of Buceleuch (1889), 15 P. D. 86, Lord Justice 
Lindley put the rule thus : You are not so to construe the Act 
of Parliament as to reduce it to rank absurdity. You are not 
to attribute to general language used by the Legislature in this 
case, any more than in any other case, a meaning which would 
not carry out its object, but produce consequences which, to the 
ordinary intelligence, are absurd. You must give it such a 
meaning as will carry out its objects.” 

The same canon of construction also applies to rules made by 
authority of the Legislature. In a recent case, with reference 
to the rules for preventing collision at sea, it was laid down in 
the Privy Council that we must construe the rule (one made 
under statutory authority) as nearly as possible literally; we 
must construe it as strictly as it will bear, so as not to lead to 
the absurdities which have been pointed out ; short of that it 
must be construed to its full context ” (z). 


Kule as to 4 ^ Jt ig olear that if,” as Jervis, 0. J., said in Able?j v, 
pWn^^aning (1851), 20 L. J. 0. P. 233, 235, the precise words used are 
not allowed to plain and unambiguous, we are bound to construe them in their 
^produce ordinary sense, even though it does lead to an absurdity or 


(//) (1836), 2 M. &W. 191, 195. 

p) The Fanny M. Oarvill (1875), 13 App. Cas. 455, n. (P. C.), approved by the 
House of Lords in The Glamorganshire (1888), 13 App. Cas, 454. 
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manifest injustice. Words may be modified or varied where 
their import is doubtful or obscure, but we assume the functions 
of legislators when we depart from the ordinary meaning of the 
precise words used, merely because we see, or fancy we see, an 
absurdity or manifest injustice from an adherence to their literal 
meaning.^'] j4*nd in Simms v. Registrar of Probates, (1900) 
App. Cas. 323, 335, Lord Hobhouse, speaking for the Judicial 
Committee, said : Where there are two meanings, each ade- 
quately satisfying the meaning (of a statute), and great harsh- 
ness is produced by one of them, that has a legitimate influence 
in inclining the mind to the other ... it is more probable 
that the Legislature should have used the word evade in 
that interpretation which least offends our sense of justice (a). 
In R, V. Tonbridge Overseers (1884), 13 Q. B, D. 342, Brett, 
L. J., said : “If the inconvenience is not only great, but what 
I may call an absurd inconvenience, by reading an enactment 
in its ordinary sense, whereas if you read it in a manner in 
which it is capable, though not its ordinary sense, there would 
not be any inconvenience at all : there would be reason why 
you should not read it according to its ordinary grammatical 
meaning.’^ Therefore, if a too literal adherence to the words 
of the enactment appears to produce an absurdity or an injustice, 
it will be the duty of a court of construction to consider the state 
of the law at the time the Act was passed {b), with a view to 
ascertaining whether the language of the enactment is capable 
of any other fair interpretation (c), or whether it may not be 
desirable to put upon the language used a secondary {d) or 
restricted {e) meaning, or perhaps to adopt a construction not 
quite strictly grammatical (/). [“The general rule,’’ said 
Willes, J., in Christopherson v. Lotinga (1864), 33 L. J. 0. P, 
123, “is stated by Lord Wensleydale in these terms — viz., ‘to 
adhere to the ordinary meaning of the words used, and to the 
grammatical construction, unless that is at variance with the 
intention of the Legislature, to be collected from the statute 
itseh, or leads to any manifest absurdity or repugnance, in which 
case the language may be juried or modified so as to avoid such 
inconvenience, but no further.’ I certainly,” continued Willes, J., 
“ subscribe to every word of the rule, except the word ‘ absurdity,’ 
unless that be considered as used there in the same sense as 


manifest 
absurdity or 
futility, pal- 
pable injus- 
tice, or absurd 
inconvenience 
or anomaly. 


(i?) But in Cabell v. Great Western Hail, Co, (1883), 11 Q. B. D. 348, Brett, 
M.E., said : ‘‘I protest against the suggestion that where the words of an Act 
of Parliament are plain, the Court is to make any alteration in them because 
injustice may be otherwise done.’^ 

(h) [Governs case (1875), 1 Oh. D, 182, 198, Brett, J.] 

((?) Wear Hirer Commissioners v. Adamson (1876), 1 Q, B. D. 546, 549, Jessel, 

M.B. 

(d) \_E(r parte St, Sepidchre^s (1864), 33 L, J. Ch. 373, Lord Westhury.] 

{e) In Ea parte Walton (mi) ^ 17 Oh. D, 746, 757, Lush, L.L, said: '‘In 
order to prevent absurdity we must read the word ' surrendered ’ in a qualified 
sense.” 

(/) [Williams v. Evans (1876), 1 Ex. D. 284, Field, J.] 
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^repugnance’; that is to say, something which would he so 
absurd with reference to the other words of the statute as to 
amount to a repugnance” (^).] This rule was thus expressed 
hy J essel, M.E. {Ji ) : “ Any one who contends that a section of 
an Act of Parliament is not to he read literally must be able to 
show one of two things — either that there is some other section 
■which cuts down its meaning, or else that the section itself (if 
read literally) is repugnant to the general piuwiew of the Act.” 
[6 Greo. 3, c. 63, s. 1, gave a form of oath which it was required 
should be taken by certain persons. The form of oath contained 
the name of King Greorge III., and made no provision for the 
necessary alteration in the name of the sovereign at his death. 
It -^us argued in Miller v. Salomons (1852), 7 Ex. 475, that as 
the form of the oath mentioned the name of King Greorge only, 
the obligation to administer it ceased with the reign of that 
sovereign, because it was apjplicable to no other than to him. 
^‘I think,” said Parke, B., in his judgment, at p. 553, ^^this 
argument cannot prevail. It is clear that the Legislature 
meant the oath to be taken always thereafter, and as it could 
not be taken in those words during the reign of a sovereign not 
of the name of George, it follows that the name George is 
merely used by way of designating the existing sovereign, and 
the oath must be altered from time to time in the name of the 
sovereign. This is an instance in which the language of the 
Legislature must be modified, in order to avoid absurdity and 
inconsistency with its manifest intentions” (^).] 

The argument ab ineonvenienti is only admissible in construc- 
tion where the meaning of the statute is obscure. Where the 
language is explicit, its consequences are for Parliament, and not 
for the Courts to consider. Quidquid delirant reges^ plectiinkir 
Achwi. In such a case the suffering citizen must appeal to the 
lawgiver, and not to the lawyer, for relief {k) , The readiness to 
infer an inconvenience depends, to some extent, on the personal 
equation of the judge. But the safe rule is that laid down by 
Cotton, L.I., in Reid v. Reid (1886), 31 Ch. D. 402, 407 : ^^In 
considering the true construction of an Act, I am not so much 
affected as some judges are by the consequences which may 
arise from different constructions. Of course, if the words are 
ambiguous, and one construction leads to enomnous inconvenience, 
and another construction does not, the one which leads to least 
inconvenience is to be preferred.” And the Courts will not 
lightly impugn the wisdom of the Legislature, and if any alter- 


{g) See hereon Tasmania v. Commonwealth (1904), 1 Australia 0. L, B. 329, 
346, Barton, J. 

(A) North -Y. Tamplin (1881), 8 Q. B. D. 247, 253. 

(i) ff. JR. V. Bverdon (1807), 9 East, 101, Ellenborough, O.J., where the 
question raised was whether ‘‘ bringing” a pauper before a justice with a view 
to removal meant bringin or him physically there.] 

gj) Cf. Garland v. (h,-.'-'’ , 4 Cl. & F. 693, 705, Coleridge, J., quoted ante, 

p. 66. 
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native construction, althongli not the most obvious, will give a 
reasonable meaning to the Act aiyd obviate the absurdities or 
inconveniences of absolutely literal construction, the Courts deem 
themselves free to adopt it. This view is thus stated by Lord 
Esher in P. v. Commissioners under the Boiler Explosions Act, 1882, 
(1891) 1 Q. B.^03, 716 : It is said that it is very inconvenient 
that the Board of Trade should have jurisdiction (under the 
Boiler Explosions Act, 1882), because it is not denied that the 
Home Secretary has jurisdiction under the Mines Eegulation 
Act [1887]. The inconvenience is manifest in my opinion, 
and, if I could have done so properly, I should have been very 
willing to hold that the sole jurisdiction was in the Home 
Secretary; but if any mistake has been made, it is not the 
province of the Court to legislate so as to cure defects.’’ And 
in Be Laic, (1891) 1 Q. B. 47, the same judge said : “ The only 
difficulty suggested in following the words of the section 
[125 (10) of the Bankruptcy Act, 1883] is, that if they are 
taken literally in a case where there are two [bankruptcy] notices, 
one in respect of each judgment debt, the debtor might pay on 
one, and so no bankruptcy petition could be presented. I do not 
think that is a sufficient reason for reading the words of the 
section otherwise than as they are written.” But in R. v. Cim- 
berland Justices (1881), 8 Q. B. I). 369, the Court held it neces- 
sary to limit the meaning of ‘^premises” in sect. 45 of the 
Licensing Act, 1872, to premises for which an ^"^on” licence is 
sought, in order to put a reasonable construction on the Act, 
and to obviate the necessity of holding that an Act passed to 
regulate “ on ” licences repealed 3 & 4 Viet. c. 61, which relates 
wholly to off ” licences. 

5. [It is not, however, competent to a judge to modify the 
language of an Act of Parliament in order to bring it into 
accordance with his oicn views as to what is right or reasonable.] 
Boni judicis est jus dicere, non jus dare, [In Abel v. Lee (1871), 
L. P. 6 C. P. 365, the question was, what was the proper con- 
struction to be put upon the Eeform Act, 1867, s. 3 (4), which 
enacts that any man is entitled to be registered as a voter who, 
on or before July 20, has paid all poor rates that have become 
payable by him up to the preceding fifth day of January.” It 
appeared that the person in question had paid all the rates of 
the current year, but had been excused, on account of poverty, 
from paying a rate that had been payable in the preceding year. 
The question therefore was, Did the expression “ all poor rates 
that have become payable ” include the rate he had been excused 
or not ? It was argued, that if these W'ords were construed in 
their ordinary and strictly grammatical meaning, so as to include 
all past rates, this absurdity might follow, that the claimant 
would lose his franchise for ever unless he paid up this old rate 
which he had been excused, and that therefore the language of 
the Act ought to be modified, and the words construed in a 


45 & 46 Viet, 
c. 22. 

50 & 51 Viet, 
c. 58. 


46 & 47 Viet, 
c. 52. 


35 & 36 Viefc. 
c. 94. 


J adge not to 
mould 
statutes to 
Ms own con- 
ceptions of 
justice or 
expediency. 
30 & 31 Viet, 
c. 102. 
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38 & 39 Viet, 
c. 55. 


restricted sense. This argument, however, did not prevail. 

No doubt,’’ said Willes, J., (p. 371), the general rule is that 
the language of an Act is to be read according to its ordinary 
grammatical construction, unless so reading it would entail some 
absurdity, repugnancy, or injustice. . . . But I utterly 
repudiate the notion that it is competent to a judge to modify 
the language of an Act in order to bring it in accordance with 
his views of what is right or reasonable.”] 

An extreme instance of the application of this rule is to be 
found in Young v. Maijo^ 8fc. of fy (1882), 8 Q. B. D. 
579; 8 App. Cas. 517. Sect. 171 of lim Public Health Act, 
1875, requires contracts entered into by a sanitary authority for 
a sum over 50/. to be under seal. The plaintifi executed works 
approved by the defendants under the supervision of their 
engineer, and under a contract in writing with the engineer 
which was not sealed by the corporation. The Court of Appeal 
decided that the defendants were not bound by the contract, 
although they had had the benefit of it, on the ground that to 
hold otherwise would be to repeal the enactment. ^Ht may 
be,” said Lindley, L.J. (at p. 585), “that this is a hard and 
narrow view of the law ; but my answer is, that Parliament 
lias thought it expedient to require this view to be taken, and it 
is not for this or any other Court to decline to give effect to a 
clearly expressed statute because it may lead to apparent hard- 
ship.” This case may also be read as deciding that there can 
be no waiver of compliance with statutory provisions enacted in 
the public interest, nor estoppel against setting up non- 
eomphance with them, when the provisions relate to the form of 
contracts between individuals and public bodies created by or 
under a statute (/). 

In R. V. Mamel Jones (1889), 23 Q. B. D. 29, 32, Lord 
Coleridge said that it is the business of the Courts to see what 
Parliament has said, instead of reading into an Act what ought 
to have been said. This involves the assumption that the Act 
in question is intelligible (m). But the consequences of any 
other mode of construction would be to defeat the purposes of 
the Legislature. And in Latham v. Lafone (1867), L. E. 2 Ex. 
115, 121, Martin, B., said: “I think the proper rule for con- 
struing this statute is to adhere to its words strictly ; and it is 
my strong belief that, by reasoning on long-drawn inferences 
and remote consequences, the Courts have pronounced many 
judgments affecting debts and actions in a manner that the 
persons who originated and prepared the Act never dreamed of.” 
And in Coxhead v. Mullis (1878), 3 C. P. D. 439, 442, Cole- 
ridge, C. 1., said : “ The tendency of my own mind . . . always 
is to suppose that Parliament meant what Parliament has clearly 


(Z) See iTim Mell'm y. Shirley Local Board (1885), 16 Q. B. JD. 446, and ante, 

p. 74. 

[}}%) See 6 Law Quarterly Beview, 118. 
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said, and not to limit plain words in an Act of Parliament 
by considerations of policy, if it bp policy, as to which minds 
may differ and as to which decisions may vary (see post, Part I. 
ch. Y.). But the same judge, upon the same Act, in a sub- 
sequent case {n), allowed himself to be affected by considerations 
of natural justice, which is, perhaps, even more difficult to ascer- 
tain j udicially than the policy of a statute. 

6. [With regard to what is meant by the expression, the 
plain meaning of the words of a statute,’’ it is necessary, on all 
occasions, to give the Legislature credit for employing those 
words which will express its meaning more clearly than any 
other words ; so that if in any particular instance it can be 
shown that there are two expressions which might have been 
used to convey a certain intention, but one of those expressions 
will convey that intention more clearly than the other, it is 
proper to conclude that, if the Legislature uses that one of the 
two expressions which would convey the intention less clearly, 
it does not intend to convey that intention at all, and in that 
event it becomes necessary to look about to discover what inten- 
tion it did intend to convey. “ In endeavouring,” said Pollock, 
G.B., in Att.-Gen. v. Sillem (1863), 2H. & C. 431, 515, to dis- 
cover the true construction of any particular clause of a statute, the 
first thing to be attended to, no doubt, is the actual language of 
the clause itself, as introduced by the preamble ; 2nd, the words or 
expressions which obviously are by design omitted ; 3rd, the con- 
nection of the clause with other clauses in the same statute, and 
the conclusions which, on comparison with other clauses, may 
reasonably and obviously be drawn. ... If this comparison of 
one clause with the rest of the statute makes a certain proposition 
clear and undoubted, the Act must be construed accordingly, 
and ought to be so construed as to make it a consistent and 
harmonious whole. If, after all, it turns out that that cannot be 
done, the construction that produces the greatest harmony and the 
least inconsistency is that which ought to prevail.” In that case 
it was contended on the part of the prosecution that 59 Greo. 3, 
c. 69, s. 7, was meant to put ships constructed for war upon a foot- 
ing different from any other munitions of war ; to leave cannon, 
arms, and gunpowder to be freely supplied to belligerent Powers, 
but to prevent ships of a warlike character from being furnished 
to them. If this had been the object of our Legislature,” said 
Pollock, O.B. (p. 526), “it might have been accomplished by 
the simplest possible piece of legislation ; it might have been 
expressed in language so clear that no human being could enter- 
tain a doubt about it, instead of the awkward, difficult, and 
doubtful clause which it is admitted on the part of the prosecu- 
tion we have to deal with.” In Waugh v. MiclcUeton (1853), 
8 Ex. 352, the Court said: “We ^re not compelled to read 
‘ now ’ exactly as if the Legislature had used the word ^ hereto- 

{n) Valmtini v. Canali (1889), 24 Q. B. D. 166, 


Legislature is 
always 
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fore.’ A very strong reason for liolding that the Legislature 
has not used the word ^ now ’ in that sense is that, if the Legis- 
lature intended so to use it, Expressions would have been adopted 
which would have left no possible doubt as to what was intended. 
But there are no expressions which clearly and distinctly indicate 
the intention of giving effect to deeds w^hieh had theretofore 
been entered into, and completed so as to bind other persons not 
parties to them. And in the absence of those expressions, which 
might have been so easily used, grave doubts may be entertained 
as to whether this could have been the meaning.” Similarly, in 
Dover Gaslight Co. v. May or ^ of Dover (1865), 1 Jur. N. S. 

813, Turner, L.J., held that a certain construction, which it had 
been suggested might be put upon an Act, was not the right 
construction ; for,” said he, if such had been the intention of 
the Legislature, I think more appropriate language might have 
been used.”] 
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1. [If the language of an Act of Parliament is clear and Mode of ^ 

explicit, it must, as already stated (a), receive full effect, what- 

ever may be the consequences.] Of many an Act, however, it obscure? 

can fairly be said, as was said by Lord Hersohell (5) of the 

Building Societies Act, 1884, that no construction of it is free 47 & 48 Viet. 

from difficulty, and no construction carries out a clear and well- 

defined policy of the Legislature (c). If (as is often the case) 

the meaning of an enactment, whether from the phraseology 

used (d) or otherwise, is obscure, or if the enactment is, as 


(a) Ante, p. 66 ; and see Wilberforce, Statute Law, pp. 2, 3. 

(5) Western Building Society v. Martin (1885), 17 Q. B. D. 609. 

(c) [For other examples of obscure statutes see Winter v. Att.-Qen. of 
Victoria (1875), L. R. 6 P. 0. 378, where the Judicial Committee described the 
Victoria Land Act, 1869 (No. 360), s. 98, as “not merely ambiguous, but, according 
to the literal meaning of its language, insensible.” In CoeJoer v. Cardwell (1869), 
L. R. 5 Q. B. 15, Cockbum, O.J., stigmatised tbe drafting of the Nuisance 
Removal Acts, therein cited, as “one of the most remarkable specimens of 
legislative incuria of the many which are daily brought before us.” Sir James 
Stephen, in his Digest of the Criminal Law (Ist ed.), points out several obscurely- 
worded statutes. At p. xix. note 2, he says : * ‘ Let any one read and try to 
construe 21 & 25 Viet. c. 98, ss. 13 — 16, and ss. 27, 28 are still worse.” As to 
39 & 40 Viet. c. 36, ss. 188, 189, he says (p. 44, note 2) : “There must be some 
mistake in the drafting, as there is no nominative case to the verb ...” 
These sections were amended by 42 & 43 Viet. c. 21, a. 10, And (at p. 173, 
note 4) he points out that, in 38 & 39 Viet. c. 94, s. 3, “the words [with 
or without her consent] ought either to he omitted altogether, or else changed 
into ‘ even with her consent.’ ” It was the opinion of Daines Barrington that 
the statutes of the last century were much better drawn than in former times. 
He says in his Observations on the Statutes (3rd ed.), 174: “It may with 
justice be asserted that modern statutes are infinitely more perspicuous and 
intelligible than the ancient ones, of which there can be no stronger proof than 
that there is not perhaps a single statute, since the Statute of Frauds and the 
Statute of Distributions in the reign of Charles II., which hath required much 
explanation.”] 

(d) [As to the phraseology employed being the cause of many questions which 
arise as to the meaning of statutes, it was said by Lord Coke in the preface to 
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61 52 Yict. 

c. 43. 


Brett, L.J., said in The R. L. Alston (1883), 8 P. D. 5, 9, ^^un- 
fortunately exiiressed in sucli language that it leaves it quite as 
mucli open, with regard tcv its form of expression, to the one 
interpretation as to the other, the question arises, “ What is to 
be done? We must try and get at the meaning of what was 
intended by considering the consequences of either construc- 
tion.^^ And if it appears that one of these constructions will do 
injustice, and the other will avoid that injustice, is the 
bounden duty of the Court,’’ as Lord Cairns said in Sill v. 
East and West India Dock Co. (1884), 9 App. Cas. 448, 456, 
to adopt the second, and not to adopt the first, of those con- 
structions.” [How'ever diflScult, not to say impossible,” it 
may be to put a perfectly logical construction upon a statute, a 
Court of justice “is bound” (as Sir James Wilde pointed out 
in Phillips Y, Phillips (1866), L. E. 1 P. & M. 169, 173) “to 
construe it, and, as far as it can, to make it available for carry- 
ing out the objects of the Legislatiue, and for doing justice 
between parties ” (c).] This rule is not peculiar to English law, 
and is equally applicable to Scotch and colonial statutes (/) . 

The first business of the Courts is to make sense of the 
ambiguous language, and not to treat it as unmeaning, it being 
a cardinal rule of construction that a statute is not to be 
treated as void, however oracular. This was thus laid down by 
Bowen, L.J., in Curtis v. Stovin (1889), 22 Q. B. D. 512, 517 : 
“ The rules for the construction of statutes are very like those 
which apply to the construction of other documents, especially 
as regards one crucial rule — viz,, that, if possible, the words of 
an Act of Parliament must be construed so as to give a sensible 
meaning to them. The words ought to be construed ut res 
magis valeat qnam pereatP And Fry, L. J,, added (at p. 519) : 
“ The only alternative construction offered to us would lead to 
this result — that the plain intention of the Legislature has 
entirely failed by reason of a slight inexactitude in the language 
of the section. If we were to adopt this construction, we should 
be construing the Act in order defeat its object rather than 
with a view to carry its object into effect.” In the particular 
case the Court had to deal with sect. 65 of the County Courts 
Act, 1888, empowering the High Court to send certain actions 
which could not be commenced in a county court for trial “in 
any county court in which the action might have been com- 


part 11. of his Eeports, as follows : — JSfeqiw enim {ut quod res esf dicam) difficiles 
propemodwn ao spinosce qnestioyies ex principiis juris oriuntur sed . . . nonmmpuam ex 
ipsis comitiorum institutis cautionum atque additionum mole onusHs., et vel in pulvere 
ac festinatione conscriptisy vel a sciolo quopiam in hoe genera correctis et emendatis.^'^'] 
{e) In Frame v. Clement (1881), L. B. 18 Ch. D. 499, 508, Jessel, M.B., 
expressed the same idea in the following wmrds : — “We ought to adopt that 
interpretation which will make the law uniform, and will remedy the evil which' 
prevailed in aU the cases to which the law can he fairly applied.” 

(/) It has been so applied in Failton v. Wood (1890), 15 App. Cas. 363 ; and 
Heritabk Feversionary Co. v, MiUar, (1892) A, 0. 598, 623, Lord Field. 
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menced ” (^) . If these words had been taken^ literally, the 
section would have been ineffectual, for, ex hypothesis the actions 
in question could not be commence^ in the county court. The 
Court of Appeal therefore read into the section the words if it 
had been a county court actions^ in order to give effect to the rule 
above enunciated. 

2. [The most firmly established rules for construing an Rules in 
obscure enactment are those laid down by the Barons of the Seydon'scase. 
Exchequer in Heydonh caseQi), which have been continually 
cited with approval (i) and acted upon, and are as follows : — 

That for the sure and true interpretation of all statutes in 
general (be they penal (/v) or beneficial, restrictive or enlarging 
of the common law), four things are to be discerned and con- 
sidered. (1) What was the common law before the making of 
the Act. (2) Wlrat was the mischief and defect for which the 
common law did not provide. (3) What remedy the Parlia- 
ment hath resolved and appointed to cure the disease of the 
commonwealth. (4) The true reason of the remedy. And then 
the office of all the judges is always to make such construction 
as shall suppress the mischief and advance the remedy, and to 
suppress subtle inventions and evasions for the continuance of 
the mischief and privato commodos and to add force and life 
to the cure and remedy according to the true intent of the 
makers of the Act pro hono publico T These rules are still in 
full force and effect, with the addition that regard must now be 
had not only to the common law, but also to prior legislation 
and to the judicial interpretation thereof. A good illustration 
of the way in which these rules are applied is to be found in 
Balheld v. Johnson (1848), 2 Ex. 256, 272, where the question 
was whether, under the Tithe Act, 1832, a valid and indefeasible 2 & 3 Will. 4, 
claim of exemption from payment of tithes could be sustained 
for lands which have never paid tithes for sixty years. This 
question depends,’’ said the Court, upon the construction of 
this Act, which unfortunately has been so penned as to give rise 
to a remarkable difference of opinion among the judges, , . . 

We propose to construe the Act, according to the legal rules for 
the interpretation of statutes, principally by the words of the 
statute itself, which we are to read in their ordinary sense, and 
only to modify or alter so far as it may be necessary to avoid 
some manifest absurdity or incongruity, but no further. It is 
proper also to consider (1) the state of the law which it proposes 

{g) In the same section is used the Hibernicism, ‘‘convenient thereto,” which 
embarrassed the judges in BurJclllY. Thomas, (1892) 1 Q, B. 99. 

{h) (1584) 3 Co. Rep. 8. See 1 Bl. Com. ed, Hargrave, p. 87, n. 38. 

(i) E.g. in The Solio case, (1898) A. 0. 571, 573, Halsbury, L.C. ; Miller v. 

Salomons (1852), 7 Ex, 475; Att.-Gen. v. Silleni (1863), 2 H. & 0. 431 ; T. v. 

Castro (1874), L, R. 9 Q. B. 350 ; Danes v. Kennedy (1869), Ir. R. 3 Eq. 668, 

693. 

{p) In Atf.-Gen, v. Sillem (1863), 2 H. & 0. 431, 509, Pollock, C.B., held that 
“ penal,” in Key don's case, meant creating a disability or forfeiture. As to the 
rules for construing penal statutes, see post, Part III. ch. i. 
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or purports to alter ; (2) tlie miscliief wMcIl existed, and which 
it was intended to remedy ; and (3) the natime of the remedy 
provided, and then to look ^t the statutes in pari materia as a 
means of explaining this statute. These are the proper modes 
of ascertaining the intention of the Legislature.^^] 

In Young v. Mayor,, of Leamington (1883), 8 App. Gas. 517, 
526, Lord Blackburn said that the Courts “ ought in general, in 
construing an Act of Parliament, to assume that the Legislature 
knows the existing state of the law.’’ The assumption may be 
taken as correct with reference to the knowledge of the drafts- 
man of Q-overnment Bills, and perhaps his knowledge may be 
imputed to Parliament. From this assumption springs the 
practice of the Courts to examine the pre-existing law in order 
to clear up any doubt as to the meaning of an Act. Such an 
examination was made by Lord Blackburn, in the case last cited, 
to assist him to the conclusion that sect. 174 of the Public 
Health Act, 1875, was intended to get rid of the doubts, raised 
by judicial decisions, -whether certain corporations could contract 
otherwise than under their common seal. This was the regular 
practice of that very learned judge in all cases in which any 
doubt arose in his mind, w’hether they arose upon the construc- 
tion of an English {!) or a colonial {m) statute, and it is gene- 
rally recognised as a proper method of ascertaining the true 
meaning of an enactment fii). 

3. [But besides the rules laid down in Ileydofs case (3 Co. 
Pep. 8) for the exposition of obscurely penned statutes, there is 
a general rule of construction which is applicable to all statutes 
alike, and which is usually spoken of as a construction ex vis- 
ceribus act its {o) — within the four corners of the Act. The office 
of a good expositor of an Act of Parliament,” said Lord Coke in 
the Lmcoln College case (1596), 3 Co. Pep. 69 b, is to make con- 
struction on all the parts together, and not of one part only by 
itself — Nemo enwi aUguam partem recte intelligere potest antequam 
totum itenvm atque iterum perlegeritf And again, in 1 Inst. 
381 b, he says : ‘‘ It is the most natural and genuine exposition 
of a statute to construe one part of a statute by another p)art of 


(l) jBradlauqli v. Clarke (1883), 6 App. Cas, 354, 373, 375. 

\m) Carter v. Mohon (1883), 6 App, Cas. 530, 536, 541. 

(«) Cf. YorhCvire Insurance Co. v, Clayton (1881), 8 Q. B. D. 421, Brett, L. J. 
(o) [Six Boundell Palmer, in a speech on the Collir-^ (Peb. 1872), 

•well expounded the meaning of “construction cx He then 

said as follows: “Nothing is better settled than that a statute is to he ex- 
pounded, not ac'’r.rdira‘ to the letter, hut according to the meaning and spirit of 
it. What is '’.ittiiu il o tme meaning' and spirit of the statute is as much law 
as what is within tbeyery letter of it, and that -which is not within the meaning 
and spirit, though it seems to he within the letter, is not the law, and is not the 
statute. That effect should he given to the object, spirit, and meaning of a 
statute is a rule of legal construction, but the object, spirit, and meaning must 
he collected from the words used in the statute. It must be such an intention 
as the Legislature has used fit words to express.” See 209 Hansard (3rd series), 
685.] 



Where the Meaning is Not Plain, 


97 


tlie same statute, for that best expresseth the meaning of the 
makers . . . and this exposition is ex viscerihus aetusP But this 
rule of construction is never allowed to^lter the meaning of what 
is of itself clear and expKcit {go ) ; it is only when, as the Court said 
in PalmePs case (1784), 1 Leach, C. 0. 355 (4th ed.), “any part 
of an Act of Parliament is penned obscurely and when other 
passages can elucfdate that obscurity, that recom^se ought to be 
had to such context for that purpose ; for, as the judges said 
in the House of Lords in Warhurton v. Loveland (1831), 

2 D, & CL 489, 500, “no rule of construction can require that 
when the words of one part of a statute convey a clear meaning, 
it shall be necessary to introduce another part of a statute for 
the purpose of controlling or diminishing the efficacy of the first 
part’^(^). “It is not the duty of a Court of law/’ said 
Selwyn, L. J., in case (1869), 4Ch. App. 611, 614, “to be 
astute to find out ways in which the object of an Act of the 
Legislature may be defeated.”] 

[This rule of construction has frequently been recognised and 
acted upon by Courts of law from Coke’s time down to the 
present day. In Brett v. Brett (1826), 3 Addams, 210, Sir 
J ohn NichoU says as follows : “ The key to the opening of every 
law is the reason and spirit of the law ; it is the animus impo- 
nentis, the intention of the law-maker expressed in the law 
itself, taken as a whole. Hence, to arrive at the true meaning 
of any particular phrase in a statute, the particular phrase is not 
to be viewed detached from its context in the statute ; it is to be 
viewed in connection with its whole context, meaning by this as 
well the title and preamble as the purview or enacting part of 
the statute.” In Byicater v. Brandling (1828), 7 B. & C. 643, 

660, Lord Tenterden said: “ In construing Acts of Parliament 
we are to look not only at the language of the preamble or of 
any particular clause, but at the language of the whole Act. 

And if we find in the preamble or in any particular clause an 
expression not so large and extensive in its import as those used 
in other parts of the Act, and upon a view of the whole Act we 
can collect from the more large and extensive expressions used 
in other parts the real intention of the Legislature, it is our duty 
to give effect to the larger expressions, notwithstanding the 
phrases of less extensive import in the preamble or in any 
particular clause.” In if. v. Mallow (1859), 12 Ir. C. L, P. 35, 
the question was whether the Common Lodging House Acts 14 & 15 Viet, 
of 1851 and 1853 applied to Ireland, Primd facie said ^ 
Lefi’oy, C.J., “since the Union every Act applies to Ireland, 


{p) \hiBentley v. Botherham (1876), 4 Oh,. D. 588, 592, Jesael, M.B., put it 
in this way : “There is no doubt a rule, applicable to Acts of Parliament as 
well as to other legal instruments, that you may control the plainest words by 
reference to the context. But then, as has been said very often, you must have 
a context even more plain, or at least as plain as the words to be controlled.”] 
[q) Cf. Tasmania v. Commonwealth (1904), 1 Australia C, L. P. 329, 357. 

H. H 
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"but acGordiBg to Lord Coke the construction of a statute is best 
made ex riscerihus cietaSy and, on looking carefully through the 
details of these Acts, I t^ink abundant proof will be found of 
their inapplicability to Ireland’’ (r). In Ex parte St. Sepulchre^ s 
(1864), 33 L. I. Ch. 375, Lord Westbury said: The Vice- 
Chancellor has taken these words apart from the context. . . . 
He is of opinion that what he denominates the abstract justice 
of the case requires this interpretation. I cannot concur in that 
reasoning. I cannot admit the principle that in a matter of 
positive law abstract justice requires or justifies any departure 
from the established rules of interpretation. In Rein v. Lane 
(1867), L. E. 2 Q. B. 144, 151, Blackburn, J., said : It is, I 
apprehend, in accordance with the general rule of construction 
that you are not only to look at the words, but you are to look 
at the context, the collocation (s), and the object of such words 
relating to such matter, and interpret the meaning according to 
what would appear to be the meaning intended to be conveyed 
by the use of the words under the circumstances ” (t).'] 

In Colquhotm Y. Brooks (1889), 14 App. Gas. 493, 506, Lord 
TIerschell said : It is beyond dispute, too, that we are entitled, 
and indeed bound, when construing the terms of any provision 
found in a statute, to consider any other parts of the Act which 
throw light on the intention of the Legislature, and which may 
serve to show that the particular provision ought not to be con- 
strued as it would be alone and apart from the rest of the Act.” 

“ It certainly is not a satisfactory method of arriving at the 
meaning of a compound phrase to sever it into several parts, and 
to construe it by the separate meaning of each of such parts 
when severed. Many examples will occur to the mind where 
such a process would lead to absurdity.” (Halsbury, L.O,, in 
Mersey Bodes, 8^c. Board v. Henderson (1888), 13 App. Gas. 595, 
599.) 

It follows from the rule thus variously stated that all statutory 
definitions or abbreviations must be read subject to the qualifi- 
cation, variously expressed, in the definition clauses which create 
them — 

(3) unless the context otherwise requires 

(2) unless a contrary intention appears ” ; 

(3) if not consistent with the context or subject-matter ; 

or, in other words, unless the judges think the statutory defini- 

(r) A definition in 23 & 24 Yict. c. 26, passed to get rid o£ this decision, has 
been held to govern the meaning in England of the term “ lodging-house,’ ’ which 
is not defined in the Acts of 1851 and 1853 (in Parker v. Talbot, (1905) 1 Ch. 
643, C. A.). 

is) In A. V. Ramsgate (1827), 6 B, & C. 712, 7l7, Holroyd, J., said that the 
■words there in question “must he construed, according to their nature and 
import, in the order in which they stand in the Act of Parliament.” 

[t) Hence the rule laid down by Lord Coke (2 Inst. 386), “that a case, out of 
the mischief intended to be remedied by a statute, shall be construed to be out 
of the purview, though it be within the words.” Quoted and acted upon by 
Abbot, C.J., in Poe v. Partle (1822), 5 B. & Aid. 492, 501. 
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tion inapplicable to the particular part of the statute which is 
under their consideration. 

4. [There is also another mode of construction called pro- 
ceeding upon the equity of the statute/’ which mode, as Lord 
Westbury' said in Sag v. Lord Provost of Perth (1863), 4 Macq. 
H. L. (Sc.) 544, was “ very common with regard to our earlier 
statutes, and very consistent with the principle and manner 
according to wLich Acts of Parliament were at that time 
framed.” This mode of construction was explained {u) by Coke 
in 1 Inst. 24 b. “ ^ Equity,’ ” said he, is a construction made 
by the judges, that cases out of the letter of a statute, yet being 
within the same mischief, or cause of the making of the same, 
shall be within the same remedy that the statute provideth; 
and the reason hereof is, for that the law-makers could not 
possibly set down all cases in express terms ^^ (^). 

This mode of interpretation has at the present day almost 
fallen out of use in Courts of law in England (y).] But in 
Pussell V. Megrich^ (1903) 2 Ch. 461, C. A., it was necessary to 
construe estate Acts of 1535 and 1863, affecting the Broke 
Estates ; and Cozens-Hardy, L.J., said : The Statute of Uses, 
which was enacted in the same year as the Broke Estates Act 
(1535), contained provisions to the effect that a wife for whom 
a jointure should be provided could not also claim dower. It 
was held in Vernons case ((1572), 4 Co. Rep. 1 a) that a devise 
of land to a wife is a jointure within the Statute of Uses. 

Although land was not devisable until 32 Hen. 8 (c. 1), yet it is 
frequent in our books that an Act made of late time shall be 
taken within the equity of an Act made long time before.’ This 
seems to justify the conclusion that a jointure under the power 
conferred by the Broke Estates Act upon tenants in tail may be 
well created by a testamentary instrument.” At the present 
time much more w^eight,” as Lord Blackburn said in Bradlaugh 
V. Clarh (1883), 8 App. Cas. 354, 373, ‘4s given to the natinal 
meaning of the words than was done in the time of Elizabeth.” 
[“ I cannot forbear observing,” said Lord Tenterden in Brandling 
V, Barrington (1827), 6 B. & 0. 467, 475, “that I think there 
is always danger in giving effect to what is called the equity of 


(/f) Qid Imret in Utcrci liceret in cortice, 1 Co. Inst. 546. See also 3 Co. Eep. 
31 ; 5 ib. 99. [Perliaps the fullest dissertation on the subject is to be found in 
a note at the end of Eijston v. Sticdd (1574), Plowden, 46k] See also Viner’s 
Abr, Statutes, E. 6 : Com. Eig. tit. Parliament, E. 10 ; Wvdderhurn v. dbuliC of 
Atholl, (1900) A. 0. 403, 419, and ante, p. 74. 

(a*) In Greavesr. Tofield (1880), 14 Ch. E. 563, 578, Eramwell, L.J., said that a 
good many of the doctrines of courts of equity seemed to him to be ‘‘the result 
of a disregard of general principles rules in the endeavour to do 

justice more or less fanciful in certain _* a--.' : ,r cases.” See Salt v. Marquis of 
JSfortJiamqnon, (1892) A. C. 1. 

{y) I.'.w (2nded.), 311, endeavours to prove that statutes 

are stil ■ ■ i.. 1 h ] g,'.-;- i “by the equity.” At p. 258, n,, it is said that 

Bdwards v. Dkh (1821), 4 B. & Aid. 212, “seems to be decided on the equity of 
the particular case,”] 

h2 


Construction 
hy the equity 
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the statute, and that it is mucli safer and better to rely on and 
abide by the plain words, although the Legislature might 
possibly have provided for other cases had their attention been 
directed to them.^’] “Nor can I conceive,” said Buller, J., in 
Jones V. Smart (1785), 1 T. E. 44, 52, “ that it is our province to 
consider whether such a law that has been passj^d is tyrannical 
or not.” [And in Att.-Gcn, v. Sillem (1863), 2 H. & 0. 431, 632, 
Bramwell, B., said: “I must here record the well-founded 
remark of the Attorney- Greneral to the effect, that whereas 
formerly statutes, being extended equitably, as it was called, 
beyond their natural meaning, penal statutes were exempt from 
such extension ; now that such liberties are not taken with 
statutes, there is no reason for construing penal statutes on such 
different pTincif)les as were formerly applied.”] 

[But although the expression “equity of the statute” is not 
now favoured by the Courts, we find that a somewhat similar 
principle of construction is sometimes acted upon (s), and that if 
it is manifest that the principles of justice requhe something to 
be done which is not expressly provided for in an Act of Par- 
liament, a Court of justice will take into consideration the spirit 
and meaning of the Act apart from the words ; in other words, 
there is still, as Jessel, M.E., said, in Re Bethlem Hospital 
(1875), L. E. 19 Eq. 457, 459, “such a thing as construing an 
Act according to its intent, though not according to its words.”] 
The question has often arisen in the Courts whether statutes 
prescribing notice of action as a condition precedent to a right 
to recover apply in the case where an injunction is sought to 
restrain the commission of some imminent breach of the law by 
the person entitled to notice. 

The Courts have come thereon to the following conclusions : — 

That application for an injunction (when that is the 
substantial part of the claim) is not prevented by a 
notice of action clause: Att.-Gen. v. Hachiey D. B. 
(1875), L. E. 20 Eq. 626 (Bacon, Y.-C.) ; Flowers. 
Lotv Leyton L. B. (1877), 5 Ch. D. 347 (Jessel, M.E.). 
For an injunction has no reference to the past save so 
far as it gives reason to apprehend future repetition of 
the wrong at which it is aimed. 

In Chapman Y.AucIdand Guardians (1889), 23 Q. B. D. 294, 
302, Bowen, L.J., said: “It is obvious that if such a 
section (requiring notice of action) were allowed to para- 
lyse the operation of the remedy by injunction, a man 
would have to sit still while his property was threatened 


(;:) [Sedgwick, Statutory Law (2nd ed.), 250, tliis question is discussed in a 
chapter entitled “Strict and Liberal Construction.” But (as is pointed out 
ante, p. 12, and in Part III. cb. i. on “Penal Statutes”) all statutes, whatever 
may be the subject of them, are now construed according to the same rules, so 
that the question of “ strict or liberal construction” does not now arise in the 
same way as formerly.] 
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with manifest, immediate, and in many cases it might 
he irreparable, injury. 

Where an action is really brought to obtain by injunction 
protection for the future, and not merely damages for 
the past, the Court, if convinced that the plaintiff can 
be sufficiently protected without an injunction, or will 
sufficiently be compensated by damages in lieu of 
injunction, is not precluded from giving damages by 
a notice of action clause. 

So far as the action relates to claims for damage in respect 
of the past, to allow such damage to be given in the 
absence of notice of action seems to me a breach of the 
provisions of an Act of Parliament which is intended 
to throw a shield over public bodies, such as the Local 
Board, in respect of claims of damages for what is 
past.^^ 


The effect of these rules is in one sense to supply the equity 
of the statutes ; but in truth no more is done than to construe 
the statute according to its plain language, though the effect 
of the construction is incidentally and equitably to deny to local 
authorities an overriding privilege, such as would exempt them 
from all forms of injunction {a), 

5. [^^It is a good general rule in jurisprudence,’’ said the Constmctioa 
Judicial Committee in V. Denison (1857), 11 Moore, P. 0. 

325, 337 ; 14 Eng. Eep. 718, ^ffihat one who reads a legal pereat. 
document, whether public or private, should not be prompt to 
ascribe — should not, without necessity or some sound reason, 
impute — to its language tautology or superfluity, and should be 
rather at the outset inclined to suppose every word intended to 
have some effect or be of some use ” (5).] And this is as justly 
and even more tersely put by Lord Bramwell, who says, in 
Cowper- Essex Y. Acton L. B, (1889), 14 App. Cas. 153, 169: 

The words of a statute never should in interpn-etation be added 
to or subtracted from, without almost a necessity.” “ It may 
not always be possible,” said Jessel, M.E., in YorMhire Insur- 
ance Co. V. Clayton (1881), 8 Q,. B. D. 421, 424, ‘‘to give a mean- 
ing to every word used in an Act of Parliament,” and many 
instances may be found of provisions put into statutes merely 
by way of precaution. “ Nor is surplusage, or even tautology. 


[a) By the Public Authorities Protection Act, 1893 (56 k 57 Viet. c. 61), 
notice of action was abolished as to public authorities and persons within the 
scope of that Act. and actions for injunctions were -put on the same footing in 
such cases as other legal proceedings. As to the scope of the Act, see Att.-G&n. 
V. Margate Fier and Rarbour Co., (1900) 1 Ch. 749 ; Encycl. Loc. Govt. Law, 
vol. i. tit. “Actions.” 

{b) [Dwarris on Statutes (2nd ed.), p. 568, puts the rule thus : “The rule is 
to adopt such an interpretation, nt res magis valeat quam pereat.^^'] “ It is,” said 
James, L.J., in Fe Florence Land Co. (1878), 10 Oh, D. 544, “a cardinal rule of 
construction that all documents are to be construed nt res magis raleat quam 
pereatF' Vide ante, p. 70, 
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wholly tinkiiown in the language of the Legislate ’’ f). A 
statute/’ said Lord Brougham, in AucMerarcler v. Lord Kinnoull 
(1859), 6 01. & F. 646, 686, always allowed the privilege 
of using words not absolutely necessary.”] And in Income Tax 
Oonimmioners v. Pcmsel, (1891) A. C. 532, Lord Macnaghten 
observed (p. 589) that ^At is not so very uncommon in an 
Act of Parliament to find special exemptions which are already 
covered by a general exemption.” And Lord Hersohell pointed 
out (p. 574), that such specific exemptions are often introduced 
ex majori cauteJd to quiet the fears of those whose interests 
are engaged or sympathies aroused in favour of some particular 
institution, and who are apprehensive that it may not be held 
to fall -within a general exemption.” [In Fryer v. MorJand 
(1876), 3 Ch, L. 685, Jessel, M.E., said, with regard to sect. 17 
17 Viet, of the Succession Duty Act, 1853 : Why was it put in ? Well, 
I don’t know" ; I find it quite impossible to answ^er that question. 
It -was probably put in to quiet the fears of persons interested 
in insurance companies ex caiifcld.^'' And in lie JjcoL of London 
(1871), 6 Ch. App. 421, 426, Lord Hatherley said: I do not 
attach much importance to the exception of insurance companies 
in sect. 27 of 20 & 21 Yict. c. 14. I think it is mere surplusage, 
and unfortunately such surplusage is not uncommon in Acts of 
Parliament.”] And in Hough v. Windus (1883), 12 Q. B. D. 
224-, 232, Brett, M.E., said: I have come to the conclusion 
that in this Act of Parliament the Legislature intended to be 
verbose and tautologous.” Nevertheless, as Lord Brougham said 
in Auchierarder v. Lord Kinnoull (c/), a statute is never supposed 
to use words without a meaning.” [Therefore, if the language 
used in a statute is ambiguous and capable of two constructions, 
the rule, as enunciated by the J udicial Committee in Cargo ex 
Argos (1873), L. E. 5 P. C. 134, 153, is “to adopt that con- 
struction which wdll give some effect to the words rather than 
that wdiich wdll give none.”] “ To reject words as insensible,'' 
said Erie, C.J., in R. v. St, John Westgatc (1862), 2 B. & S. 
706, “is the ‘ultinia ratio when an absurdity would follow from 
giving effect to the words of an enactment as they stand.” 
In R. V. BercJiet (1688), 1 Show. 108, it is said to be a known 
rule in the interpretation of statutes, that such a sense is to be 
made upon the whole as that no clause, sentence, or word shall 
prove superfluous, void, or insignificant, if by any other con- 
struction they may all be made useful and pertinent (c). [And 
in Ilarcourt v. Fox (1693), 1 Show. 532, Lord Holt said: “I 
think we should be very bold men, when -w^e are entrusted with 
the interpretation of Acts of Parliament, to reject any words 


{c) Income Tax Co7mmssioncrs v. Temsel, (1891) A. C. 532, 689, Lord Mac- 
naghten. 

(d) 6 CL & F. at p. 686. 

{e) This diciuni of Sir B. Shower is quoted by the Court in 22. v. Ushoy of 
Oxford (1879), 4 Q. B,.P. 245, 261, as ‘‘a settled canon of construction,’’ 



Where the Meaning is Not Plain. 


103 


ihat are sensible in an Act/’ This rule bas often been acted 
upon. Thus, in (r?ren v. B. (1876), 1 App. Gas. ol3, 537, Lord 
Cairns states, as a reason for differing from the Court Icelow, 
that “the learned judges absolutely reduce to silence the second 
part of this sentence, and make it altogether inapplicable/’ So 
in Cooper v, Slade (1853), 27 L. J. Q. B. 449, in the Court 
below, Bramwell, B., was inclined to treat the proviso at the 
end of sect. 2 of the Corrupt Practices Prevention Act. 1854, as 
mere surplusage ; but in his advice to the House of Lords (/) 
he stated that he had altered his opinion as to this, because it 
appeared that a reasonable construction could be put upon that 
proviso, and therefore that construction ought to be adopted, instead 
of treating that proviso as if it did not exist at all. So in Past 
London Pi^ail. Co. v. TFhitecJmreh (1874), L. E. 7 H. L. 81, Lord 
Cairns expressed a strong opinion against treating words in an 
Act of Parliament as surplusage, if any meaning can be put 
upon them. In that case the question at issue was as to the 
meaning of sect. 128 of the East London Pailway Act, 1865, 
which enacted that, “ while the companj^ are possessed under 
this Act of any lands liable to be assessed to any rate, they 
shall, from time to time, until the railway or works thereof are 
completed and assessed or liable to he assessed, be liable to ” pay 
a deficiency rate. It was argued by the parish that this defi- 
ciency rate was payable until the whole railway was completed, 
thus treating the words “and assessed, or liable to be assessed,” 
as mere simplusage. But the House of Lords held that these 
words were not to be so treated. “ If,” said Lord Cairns, “ your 
lordships were to adopt this construction, the consequence would 
be that all those words which follow the word ‘completed’ 
might be entirely removed, and ought to be removed, out of the 
clause, because, if the deficiency rate is payable before the rail- 
way is completed from end to end, the words that ought to have 
been used would be simply ‘ until the railway or the works 
thereof shall be completed,’ and those words following, ‘and 
assessed, or liable to be assessed,’ ought not to be added ; they 
would be entirely superfluous.”] 

‘ 6. [But a Court of law will reject words as surplusage (^)] if 
it appears that, by “attempting to give a meaning to every 
word, we should,” as Coleridge, J., said in R. v. East Ardsley 
pSoO), 14 Q. B. 801, “have to make the Act of Parliament 
insensible,” or [if it is clear that otherwise the manifest inten- 
tion of the Legislature will be defeated. Thus, in Fisher v. 
Val de Travers Asphalt Co. (1875), 1 C. P. D. 259, a question 
arose whether a judge belonging to a particular Divisional Court 
was entitled to hear an appeal from that Court if he himself 

(/) 6 H. L. C. at p. 766. 

' [g) ^‘Nothing can be more miscMeTons than to attempt to wrest words from 
tbeir proper and legal meaning only because they arc superfluous ” : Kongh v. 
Windus (1883), 12Q.B.D. 224, 229, Lord Selborne. 


17 & 18 Viet, 
c. 102. 


28 & 29 Viet, 
c. li. 


Rejection of 
surplusage. 
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liaci not taken part in the first hearing. The Judicature Act, 
1S75 (38 & 39 Yict. c, 77), s, 4, enacted that ^^no judge shall 
sit as a judge on the hearing of an appeal from any judgment 
or order made by himself, or made by any Divisional Court of 
which he was and is a member.’’ It was held that, in order to 
give effect to the intention of the Legislature, the words and 
is ” must be rejected, for there could be no reason why a judge 
should not hear an appeal from a judgment or order in the 
making of which he had taken no part.”] And in 77 8. v. 
Stern (1867), 5 Blatchford (U. S. Cir. Ct.), 512, upon a statute 
enacting that a person who shall do a certain act, and shall be 
thereof convicted, was to be liable to indictment, held that the 
words shall be thereof convicted” must necessarily be rejected {h) 
as surplusage. 

The question at times arises whether, admitting a statute to 
have a certain intention, it must, through defective drafting or 
faulty expression, fail of its intended effect. The rule on this 
subject laid down in the Privy Council in Salmon v. Duncombe 
(1886), 11 App. Gas. 627, 634, is as follows: — -“It is, however, 
a very serious matter to hold that, where the intention of a 
statute is clear, it shall be reduced to a nullity by the drafts- 
man’s unskilfulness or ignorance of law. It may be necessary 
for a Coiu’t of justice to come to such a conclusion, but their 
lordships hold that nothing can justify it except necessity, or 
the absolute intractability of the language used” (i). 

7. [Sometimes, if the meaning of an enactment is not plain, 
light may be thrown upon it by observing that certain words 
^‘have been,”] as Brett, L.J., said in Union Bank of London v. 
Ingram (1882), 20 Oh. D. 463, 465, “ designedly omitted.” Thus, 
in AU,-Gen. v. Sillem (1863), 2 H. & 0. 431, 515, in discussing the 
meaning of the old Foreign Enlistment Act (59 Geo. 3, c. 69), 
s. 7, which enacts that, if any person . . . equip, fmmish, fit, 
or arm . . . any vessel with intent that such vessel shall be 
employed in the service of any foreign prince,” for warlike 
purposes, such person shall be liable to certain punishments, 
Pollock, C.B., pointed out that the clause did not contain the 
word “ build.” To this the Attorney- General replied : It is 
dangerous to try to explain a statute by words that are not to 
be found in it.” Pollock, O.B., however, in his judgment, said 
as to this : On the first impression, the objection of the 

Attorney-General seems not at all unreasonable, but the answer, 
on a little consideration, is quite obvious. In order to know 
what a statute does mean, it is one important step to know what 
it does not mean ; and if it be quite clear that there is something 
which it does not mean, then that which is suggested or supposed 


(Jl) Dor ^‘conviction,’’ “indicted,’’ the draftsman doubtless meant to write 
^ ‘ indictment, ” “ convicted. ’ ’ 

(q Ante, p. 25. 
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to te what it does mean must he in harmony and consistent with 
what it is clear that it does not mean. What it forbids must be 
consistent with what it permits. The 7th section contained the 
words ^ equip, furnish, fit out, and arm,’ but it does not contain 
the word ‘ build,’ and I think no one can doubt that that word 
was purposely omitted from the Act ” (k). The Licensing Act, 
1872, s. 16, consists of a series of clauses headed ‘‘ Offences 
against Public Order.” The section contains three sub-sections, 
the first of which defines offences which must be knowingly ” 
committed ; the other two sections omit the word knowingly.” 
Consequently, in Mullins v. Collins (1874), L. P. 9 Q. B. 292, 
where the defendant was prosecuted because his servant supplied 
a constable on duty with drink, it w^as held to be no defence on 
his part that his servant had done this without his knowledge, 
“The appellant,” said Archibald, J. (p. 295), “ has been convicted 
under the second sub-section, where the word ^ knowingly ’ is 
omitted. This seems to point to the conclusion that the licensed 
victualler will be liable for the act of his servant, although he 
himself has not knowingly committed an offence against the second 
sub-section ” (<?)]. In Police Com?nmioner y. Cartman^ (1896) 
1 Q. B. 655, it was held that the act of the servant, to make the 
master liable, must be within the general scope of his authority ; 
and in Sherras v. Pe Ridzen^ (1895) 1 Cl. B. 918, it was held 
that no liability was incurred under sect. 16, where the servant, 
through the structure of the bar, did not see that the man being 
served was a constable on duty. 

The use of the word “ permitting” in sect. 13 of the same Act 
has been held to make proof of knowledge necessary to consti- 
tute an offence within the clause, although in other sections 
{e.g, sect. 14) the Legislature has used the words “ knowingly 
permits ” {m), 

[h) The Act is now repealed and superseded hy S3 & 34 Viet. c. 90, which 
contains (sect. 8) the word “ build’’ as well as “equip” ; and see sect. 30. 

[1) See also Bond v. Bmns (1888), 21 Q. B. D. 249 ; Bijhe v. Goiver, (1892) 
1 Q. B. 220 ; and as to mens rea, post. Part III. ch, ii. 

{m) Somerset v. Wade, (1894) 1 Q. B. 574 ; and see App. A., s. v. Permit. 


35 & 36 Yict. 
c. 94. 
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3 & 4 Will. 4, 

c.'“74. 


1. [If the meaning of a statute is not plain, it is permissible in 
certain cases to have recourse to a construction by implication, 
and to draw inferences or supply apparent omissions.] But the 
general rule is, as Patteson, J., said iu King v. Burrell (1840), 
12 A. & E. 460, 468, ^‘not to import into statutes words which 
are not to be found there, and [becanse there are particular 
purposes for which express language is absolutely indis- 
pensable (f/).] 

(1) It has already been stated [if a matter is altogether 
omitted from a statute (^), it is clearly not allowable to insert it 
by implication, for to do so would, as James, L.J., said in Be 
Sneezuiu (1876), 3 Ch. D, 463, 472, ‘‘ not be to construe the Act of 
Parliament, but to alter it ’’ (g). But where the alternative lies 
between either supplying by implication words which, as the 
Oomt said in Juhb v. Hull Bock Co, (1846), 9 Q. B. 455, appear 
to have been accidentally omitted,” or adopting a construction 
which deprives certain existing words of ah meaning, it is usual 
to supply the words. Thus, in Re WameivrigJit (1843), 1 Phil. 
261, Lord Lyndhurst, C., said, as to sect. 33 of the Pines and 
Eecoveries Act, 1833 : There is an omission here which it is 
proper to notice. The words are, ‘ If any person, protector of 


(f?) deepest, p. 109. 


(5) Ante, p. Tl. 


{g) Ante, p. 71. 
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a settlement, shall Tbe convicted of treason or felony, or if any 
person, not being the owner of a prior estate under a settlement, 
shall be the protector of such settlement and shall be an infant, 
or if it shall be uncertain whether such last-named person be 
living or dead, then His Majesty’s High Court of Chancery 
shall be the prot^tor of such settlement, in lieu of the person 
who shall be an infant or whose existence cannot be ascertained ’ 

' — omitting the case of a person convicted of treason or felony. 

But I think that the omission must be supplied by implication, 

otherwise no effect can be given to the previous words, ‘ if any 

person, protector of a settlement, shall be convicted of treason 

or felony/ Now these words cannot be struck out of the Act, 

and it is much more natural to supply the words, ^ in lieu of the 

person who shall be convicted,’ than to adopt a construction 

which would deprive the preceding words of all meaning.” The 

Common Law Procedure (Ireland) Act, 1853, s. 135, enacted i6&i7Vict\ 

that, if a debtor have an estate or interest in any stock, funds, 

annuities, or shares or money ... it shall be lawful for the 

Court to make such order as to such stock, funds, annuities, 

shares, and the dividend, interest and annual produce thereof 

. . . but no such order shall prevent the Bank of Ireland from 

permitting any transfer of such stocks, funds, annuities, and 

shares or money, . . .” In Quin v. 0^ Keefe (1859), 10 Ir. C. 

L. E. 407, the question arose whether, as this section omitted 
the word “ money” in the second clause, it was competent for 
the Court to make an order with respect to money. The Court, 
following the last-mentioned case of Re Waincicright^ held that 
it was competent for them to supply this word by implication, 
and Lefroy, C. J., said : I admit that in sect. 135, where it is 
said that it shall be lawful for the Court to make such order, 
the word money is dropped, and that the order is only to be made 
^ as to such stocks, funds, annuities, shares, and the dividend, 
interest, and annual produce thereof,’ but in a subseqiuent part 
of the section the word ‘ money ’ is introduced, thus clearly 
bringing it within the operation of the proviso, and if the 
proviso is to have any effect at all in respect of it, it must be 
upon the supposition that it was contemplated as bekig otherwise 
included in the body of the section. . . . Unless, therefore, we 
insert the word ^ money ’ into the enacting part of the section, 
that section as to money will be completely nugatory.” But in 
Underhill v. Longridge (1859), 29 L. J. M. C. 65, the Court 
declined to act upon the authority of Re Wainewright (1843), 

1 Phil. 261, or to supply certain words by imphcation. The 
later case turned on 18 & 19 Yict. c. 108, s. 9 (rep.), which 
enacted that if loss of life to any person employed in a coal 
mine occurs by reason of any accident within such coal mine, 
or if any serious personal injury arises from explosion therein^ the 
owner of such mine shall, within twenty-four hours next after 
such loss of life ^ send notice of such accident,” &c., or be liable to 
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a penalty. An accident having occurred which caused serious 
personal injury/^ but not loss of life, it was contended that the 
owner of the mine ought to have sent notice of the accident, for 
it was argued that it was quite clear that there was an accidental 
omission after the words “ such loss of life/’ and that the Legis- 
lature must have intended to insert the words or such serious 
j^ersonal injury,” otherwise the words or if any serious personal 
injury arises from explosion therein” are wLolly inoperative. 
The Court, however, declined to imply that these words had 
been omitted by accident, for “ we cannot,” said the Court, 
take upon ourselves the office of the Legislature ” (ti?).] 

(b) Intbecase [If a statute is passed for the purpose of enabling something 
statutSwfich done, but omits to mention in terms some detail which is 
omit to men- of great importance (if not actually essential) to the proper and 
tlon some effectual performance of the work which the statute has in con- 

detail. templatiou, the Courts are at liberty to infer that the statute by 

implication empowers that detail to be carried out. Thus, in 
Coohson V. Lee (1854), 23 L. J. Ch. 473, an Act vested certain 
lands in trustees for the purpose of enabling them to sell the 
lands for building purposes, but the Act contained no express 
powder to expend any portion of the purchase-moneys in setting 
out the lands or in making roads. Under these circumstances 
the Court held that, having regard to the object of the Act — 
namely, tlie sale of the property as building land — such power 
ought to be implied, ‘^In point of fact,” said the Court, “the 
Act did not contain the power, though Acts of Parliament of a 
similar nature generally do^ so ; but it is a very natural question 
whether, though it does not in terms do it, it does not do it by 
implication — whether we must not infer that, from the powers 
given, the Legislature considered that they had given the power 
which is contended for, and whether, in directing something to 
be done, they must not be considered by necessary implication 
to have empowered that to be done which was necessary in 
order to accomplish the ultimate object.”] 

The Courts have sometimes felt constrained to narrow the 
effect of a repealing section in order to give full effect to the 
intention of ftie Act containing it. A local Act of 1877 (40 & 41 
Viet. c. ccxxxv.), by its 33rd section, provided for the purchase 
of lands for the accommodation of the working classes likely to 
be displaced by certain metropolitan improvements. A subse- 
quent Act of 1882 (45 & 46 Viet. c. ccxxii.), by sect. 3, provided 
that the provisions of sect. 33, sujora, should cease to be in force 
with respect to certain lands mentioned, and that in relation 


{d) In Maxwell on the Interpretation of Statutes (3rd ed.), 385, it is said that 
if in this case the statute had been a remedial one, instead of being a penal 
statute, “the omission would probably have been supplied,’' as it was in the 
case of Ee Wavnexadght (1843), 1 Phil. 261. This may be so, but the Court did 
not give this as their reason for refusing to supply the omission ; and see Quin 
V, O'Keefe (1859), 10 Ir. C. L. Kep. 407, cited ante, p. 107. 
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thereto the earlier Act should be read as though sect. 33 were 
not contained therein. In Wigrajn v. Fryer (1887), 36 Ch. D. 

87, North, I., held — 

(1) That nothing outside the two Acts enabled the local 

authority to erect buildings for housing the working 
classes 

(2) That the Legislature plainly intended that such buildings 

should be erected ; and 

(3) That, to give effect to this intention, the Court must 

imply that the later Act conferred upon, or preserved 
to, the authority the powers expressly conferred by the 
repealed section of the Act of 1877. 

The learned judge was amply justified in saying that “ it is a 
very lamentable way of legislating that we should be driven to 
get at the meaning of these Acts by removing difficulties (as far 
as can be done) by construction rather than that the intention 
of the Legislature should be clearly expressed upon the face of 
the Act.’’ 

2. [Express and unambiguous language appears to be absolutely Express 
indispensable in statutes passed for the following purposes : — ^^ece^saf^ in 
(1) Imposing a tax {e) or charge ; (2) Conferring or taking certain cases, 
away legal rights, whether public or private ; (3) Altering or 
excepting from the operation of clearly establishecl principles of 
law ; (4) Altering the juiisdiction of Courts of law ; (5) Cutting 
down the effect of a written instrument.] 

(1) [If a statute professes to impose a charge, ^Hhe rule/^ 
said the Judicial Committee in Oriental Bank v. Wright (1880), orSarge. ^ 
6 App. Gas. 842, 856, is that the intention to impose a charge 
upon a subject must he shown by clear and unambiguous 
language ’’ (/). This accords with the view expressed by 
Parke, B., in In re MicheltJncait (1855), 11 Ex. 452, 456 : It is 
a well-established rule that the subject is not to be taxed with- 
out clear words for that purpose; and also that every Act of 
Parliament must be read according to the natural construction 
of its words.’’ In Partington v. Att.-Gen. (1869), L. E. 4 
H. L. 100, 122, Lord Cairns said : ‘^I am not at all sure that, 
in a case of this kind — a fiscal case — form is not amply sufficient ; 
because, as I understand the principle of all fiscal legislation, it 
is this : if the person sought to be taxed comes within the 
letter of the law he must be taxed, however great the hardship 
may appear to the judicial mind to be. On the other hand, if 
the Crown, seeking to recover the tax, cannot bring the subject 

{e) Also exempting from a tax or rate. “Duties giyen to the Crown,” said 
Lord Selborne in Mersey Doclcs v. Lucas (1883), 8 App. Gas. 891, 902, “taxes- 
imposed by the authority of the Legislature, by public Acts for public purposes, 
cannot be taken away by general words in a local and personal Act. ...” As 
to exemption from rates, see Sion College case, (1901) 1 K. B. 617 ; Mayor, ^'C. of 
London y. Netherlands Steamboat Co., (1906) A. C. 262, 2G8. 

(/) To same effect, see Simms y. Registrar of Rrobates, (1900) A. C. 323, 337. 
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■within the letter of the law, the subject is free, however appa- 
rently within the spirit of the law the case might otherwise 
appear to be. In other words, if there be admissible, in any 
statute, what is called an equitable construction, certainly such 
a construction is not admissible in a taxing statute, where you 
can simply adhere to the w^ords of the statute ’’ “ Therefore the 

Crown fails if the case is not brought within the words of the 
statute ; interpreted according to their natural meaning, they 
must fail ; and if there is a case 'vdiieh is not covered by the 
statute so interpreted, that can only be cured by legislation, and 
not by an attempt to construe it benevolently in favour of the 
Crowm ’’ {]}), “In construing such Acts,” said Lord Halsbiiry 
in Lord Advocates. Fleming^ (1896) App. Gas. 152, “we have 
no governing ' principle of the Act to look at ; we have simply 
to go on the Act itself, to see whether the duty claimed is that 
which the Legislature has enacted ” ; Tennant Smithy 

(1892) A. 0. 150, 154, he said : “In a taxing Act it is impos- 
sible, I believe, to assume any intention, any governing purpose 
in the Act except to take such tax as the statute imposes. . . . 
Cases, therefore, under the Taxing Acts always resolve themselves 
into the question whether or not the words of the Act have 
reached the alleged subject of taxation.” This rule, said Lord 
Cairns in Pryce v. MomnoutMliire Canal Co, (1879), 4 App. Cas, 
197, 202, “ probably means little more than this, that inasmuch as 
there was not any d iniori liability in a subject to pay any 
particular tax, nor any antecedent relationship between the tax- 
j)ayer and the taxing authority, no reasoning founded upon any 
supposed relationship of the taxpayer and the taxing authority 
could be brought to bear upon the construction of the Act, and 
therefore the taxpayer has a right to stand upon the literal con- 
struction of the words used, whatever might be the consequence.” 
The rule, while valuable as a caution, cannot be taken as 
substantially varying the ordinary rules for construing all 
statutes. In Att.-Gen, v. Carlton Banh^ (1899) 2 Q. B. 158, 
164, Eussell, L.C.J., said : “ I see no reason why any special 
canons of construction should be applied to any Act of Parlia- 
ment, and I know of no authority for saying that a taxing Act 
is to be construed differently from any other Act. The duty of 
the Court is, in my opinion, in all cases the same, whether the 
Act to be construed relates to taxation or to any other subject, 
viz., to give effect to the intention of the Legislature, as that 
intention is to be gathered from the language employed, having 
regard to the context in connection with which it is employed. 
The Court must no doubt ascertain the subject-matter to which 

(p) Quoted and adopted in. AU,-Gm. v. JEarl of Selborne, (1902) 1 K. B. 388, 
396, Collins, M.B., in a case as to succession duty. See also Co.v y. HahUts 
(1878), 3 App. Cas. 473, 478, Lord Cairns. ^‘A taxing Act must be construed 
strictly. You must jSnd xpords to impose tbe tax, and if words are not found 
wbicb impose the tax, it is not to be imposed.” 

(h) Att.-Gcn. V. Bari of Selbornc, 1. c. p. 396, Collins, H.B. 
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the particular tax is by the statute intended to be applied, but 
when %nce that is ascertained, it is not open to the Court to 
narrow or whittle down the operation of the Act by considera- 
tions of hardship or business convenience, or the like/’ [If a 
statute imposes a tax upon the whole United Kingdom, it is 
construed so far as its terms allow in such a way that like 
interests in property may be subjected to like charges, where- 
soever in the United Kingdom the property is situate, and so 
that all the subjects of each kingdom may be taxed equally 
under the same circumstances. Therefore, as Lord Cam|)bell 
said in Brayhrooke v. Att.-Gen, (1861), 9 H. L. 0. 150, 165, 
such a statute must be “ construed, not according to the techni- 
calities of the law of real property in England or in Scotland, 
but according to the popular use of the language employed.”] 
But “ it is idle to suggest that in the taxing Acts, where they 
are deahng with Enghsh finance, the words ^ executor ’ or ^ ad- 
ministrator,’ which terms we use popularly as apphcable to a 
person who fills that character, to whatever country he belongs, 
are used in these statutes in any other sense than as meaning 
an English executor or an English administrator dealing with 
our own financial system ” if). 

The Courts, in dealing with taxing Acts, will not presume in 
favour of any sj^ecial privilege of exemption from taxation. 
Said Lord Toung in Hogg v. Parochial Board of Audit ermuclity 
(1880), 7 Eettie (Sc.), 986: think it proper to say that, in 

dulio^ I should deem it the duty of the Com-t to reject any con- 
struction of a modern statute which implied the extension of a 
class privilege of exemption from taxation, provided the language 
reasonably admitted of another interpretation.” 

[The rule as to the need of express words to impose] or 
exempt [is acted upon with regard to all kinds of charges. 
Thus, with regard to dock dues, in Gildart v. Gladstone (1809), 
11 East, 675, 684, the Court, in deciding that the dock due in 
question was rightfully claimed, said: ‘^If the words of the 
statute would fandy admit of a different meaning, it would be 
right to adopt that which would be most favourable to the 
interest of the public . . . because the public ought not to be 
charged unless it is clear that it was so intended ; but we think 
that the words here used are plain.”] 

In Stockton and Darlington Rail. Co. v. Barrett (1844), 11 
Cl. & E. 590, Lord Lyndhurst, C., said: “ If it was a case of 
doubt, the rule is in Acts of this nature (a railway Act levying 
charges) to adopt the construction most beneficial to the 
pubhc ” ; and this rule was adopted as to canal charges in Pryce 

{i) JSfeiv Yorh Breweries Co. t. Att.-Gen.j (1899) A. C. 62, 68, Halsbury, L.C. 
The question there "was whether an English company, in which shares were 
held by a foreign testator domiciled abroad, had rendered itself liable to tax 
under 55 G-eo. 3, o. 184, s. 7, and 28 Sc 29 Viet. c. 104, s. 57. by p ?yira over to 
his executors dividends and interest on the shares so held, ih* Ljoh ihcy had not 
obtained probate in England. 


Eock dues. 


Eailway and 
canal charges. 
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Bates. V. Monmouthsfiire Canal Co. (1879), 4 App. Cas. 205. By the 
Poor Belief Act, 1601 (43 Eliz. c. 2), s. 1, occupiers of coal mines 
are to be rated for the relief of the poor, but no other mines are 
mentioned in the statute. In R. v. Sedgley (1831), 2 B. & Ad. 
65, it was argued that the coal mines might be considered as 
haying been mentioned in the statute as examples, and that, in 
fact, it was intended that the occupiers of all liinds of mines 
should be rated. This argument was not acceded to, and it was 
held that, according to the maxim expressio imkis^ the expression 
“ coal mines ’’ had the efiect of excluding aU other mines. 

Stamps. [With regard to the Stamp Acts, Lord Tenterden said, in 
TomhinB v. Ashby (1827), 6 B. & 0. 541, 542 : “ A stamp was not 
necessary in this case. Statutes imposing duties are to be so 
construed as not to make any instruments liable to them unless 

Tolls. manifestly within the intention of the Legislatm*e.’^ In Leeds 

and Liverpool Canal y. Hustler (1823), 1 B. & 0. 424, it appeared 
that by 10 Greo. 3, c. 114, it is enacted that no boat of less 
bm^den than twenty tons shall pass any of the locks without 
paying tonnage equal to a boat of twenty tons, but no toll was 
imposed upon empty boats ; and that by the subsequent Act of 
23 Geo. 3, c. 47, boats of greater burden than twenty tons, but 
carrying less than that quantity of cargo, were put upon the 
same footing as boats of twenty tons. But no toll was expressly 
imposed upon empty boats by this subsequent statute any more 
than it had been by the former statute. Neyertheless, it was 
argued that by the subsequent statute a toll upon empty boats 
was imposed by inference. To this argument the Court declined 
to accede. Those who seek,’’ said Bayley, J., ‘‘to impose a 
burden upon the public, should take care that their claim rests 
upon plain and unambiguous language.”] 

The same rule is applied by the Scotch Courts, and is thus 
stated by Inglis, L.P.,in Lairdy. Clyde Navigation Trustees (1879), 
6 Eettie (Sc.), 785: “No body of statutory trustees or other 
persons can be allowed to levy a toll or duty unless they have 
unequivocal statutoiy authority for so doing ; and in interpret- 
ing enactments imposing tolls, rates, or dues, I think the Court 
is bound to construe the Act according to its ordinary meaning 
and use.” 

(2) For con- (2) [Eights caunot be conferred by mere implication from the 

f erring lights, language Used in a statute, but there must be a clear and un- 
equivocal enactment (/). By sect. 9 of the Endowed Schools 

32 33 Viet. Act, 1869, it was enacted that whenever in Acts relating to 

municipal elections “ words occur which import the masculine 
gender, the same shall be held to include females.” By the 

33 & 34: Viet. Married Women’s Property Act, 1870, coverture ceased to be a 

J- bar to holding property. It was contended, in R. v. Harrald 

[j] Therefore, ‘‘a saying danse,” as Wood, V.-G., said in Arnold y. Mayor of 
Gravesend (185G), 2 K, & J. 574, 591, ‘‘cannot be taken to give any right which 
did not exist already.” As to provisoes, see p. 198. 
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(1872), L. E. 7 G. B. 362, that the former enactment might 
reasonably he held to apply, not only to single, hut also to 
married women ; hut it was held otherwdse. ‘‘ By the common 
law,” said Cockhurn, C.J., ‘‘a married woman is incapable of 
voting. ... It is quite clear that the Act of 1869 had not 
married women in its contemplation, nor can it he supposed that 
the subsequent statute of 1870, by which the status of married 
women with regard to the power to hold property has been 
recognised and established, and which was passed alio intuitu^ has 
by a side wind given them jcolitical and municipal rights ” (7).] 
And the same opinion was given v^^ith reference to the eligibility 
of women to municipal oJS&ce under the Local Grovernment 
Act, 1888, in Peresford-Hope v. Sandhurst (1889), 24 Q. B. D. 
79, and Le Souza v. Cohden, (1891) 1 Q. B. 687. 

(3) In Eg Cuno (1883), 43 Oh. B. 12, 17, Bowen, L. J., said : 

In the construction of statutes you must not construe the 
words so as to take away rights which already existed before the 
statute was passed, unless you have plain words which indicate 
that such was the intention of the Legislature.” 

[Therefore rights, whether public or private, are not to be 
taken away, or even hampered (/), by mere implication from the 
language used in a statute], unless, as Fry, J., said in Mayor, 
of Yarmouth v. Simmons (1878), 10 Oh. D. 518,527, the Legis- 
lature clearly and distinctly authorise the doing of something 
which is physically inconsistent with the continuance of an 
existing right ” ign). “ In order to take away a right,” said the 
Judicial Committee in Western Counties Rail. Co. v. Windsor, 
$gc. Rail Co. (1882), 7 App. Cas. 178, 189, “ it is not sufficient to 
show that the thing sanctioned by the Act, if done, will of sheer 
physical necessity put an end to the right ; it must also be shown 
that the Legislature have authorised the thing to be done at all 
events, and iirespective of its possible interference with existing 
rights.” [Sect. 2 of the Gifts for Churches Act, 1811, enacts 
that certain lords of manors may grant for public purposes any 
waste land of the manor, “ freed and absolutely discharged from 
all rights of common.” In Forbes v. Ecclesiastical Commrs. (1872) , 
L. B, 15 Eq. 51, 53, it was contended that this enactment autho- 
rised the lord to discharge the land, not only of manorial right, 
but also of public or customary rights. But it was held that “ the 
language of the statute was fully satisfied by interpreting it to 
mean, what indeed is the plain and natural meaning of the 
words used, a power to discharge the land of manorial rights. 
To hold otherwise would be to destroy by a side wind public 


{h) See also Chorlton v. Lirtffs (1868), L. R. 4 C. P. 374. 

{1) Cf. Z. iV. TT. Z. V. Zvans, (1893) 1 Ch. 16. 

(m) I.e., tlie words taking away tke right should he clear and unamhiguous'.. 
See bamplell v. Macdonald (1902), 22 IST. Z. L. P. 65, 69, a case in which it was* 
contended that Pisheries Protection Acts of N'ew Zealand j ustified regulations 
preventing a man from fishing ex adverso his own lands. 

H. 1 


51 & 52 Viet, 
c. 41, s. 75. 

(3) To take 
away public 
or private 
rights. 


51 Geo. 3, 
c. 115. 
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n & 12 Viet. 

c. 12. 


Reservation 
of rights 
ex ahundanti 
cauteU, 


rights which were not in the contemplation of the Legis- 
lature’’ (';?<),] 

[In Gray v. R, (1844), 11 CL & F, 427, the question arose 
whether the right of a person tried for felony to challenge 
peremptorily twenty of the jurors summoned to try him extended 
to a new felony created by the Treason Felony Act, 1848. It 
was held that it did. prisoner,” said Tindal, CJ. (at 

p. 480), ^“^is not to be deprived by implication of a right of so 
much importance to him, given by the common law and enjoyed 
for many centuries, unless such implication is absolutely neces- 
saiy for the interpretation of the statute ” (c).] Again, it being 
a recognised right that, as Erie, 0. J., said in Cooper v. Wands’- 
tvorth D, B. W (1863), 14 C. B. N. S. 180, 187, ^^no man is to 
be deprived of his property without his having an opportunity 
of being heard,” it was laid down in that case by Byles, J. (at 
p. 194), that ‘^although there may be no j)ositive words in a 
statute requiring that a party shall be heard, yet a long course 
of decisions, beginning with Dr. Bentleyh case (1722), 1 Str. 
557 ; Ld. Eaym. 1334 ; 8 Mod. 148 ; Fort. 202, established 
that the justice of the common law will supply the omission of 
the Legislature.” [So also with regard to the right of trial by 
jury. ‘^^An Act of Parliament,” said Best, O.J., in Looker y. 
Halmnh (1827), 4 Bing. 183, 188, which takes away the right 
of trial by jury . , . ought to receive the strictest construction; 
nothing should be holden to come under its operation that is 
not expressly within the letter and spirit of the Act” (_p).] 

[In Acts of Parhament, it has sometimes, ahundanti caicteldf 
been thought necessary specially to reserve rights. For in- 
stance, in certain of the Acts regulating the law of bank- 
ruptcy (^), the privilege of freedom from arrest belonging to 
peers of Parhament is specially preserved. But this special 
reservation was unnecessary, for, said Lord Hatheiiey in Duke 
of Neivcastle v. Morris (1870), L. E. 4 H. L. 661, 671, ^4t is 


(«) [In i?. V. BtracJian (1872), L. R. 7 Q. B. 463, it was argued that, by 
virtue of 33 Sc 34 Yict. c. 97, sch. (Voting paper), which enacted that ^‘any 
instrument for the purpose of voting by any person entitled to vote at any 
meeting,” should be liable to a penny stamp duty, it became necessary for 
voting papers used at municipal elections to be stamped. “But,” said 
Cockbum, C.J., “it can never have been the intention of the Legislature, by 
such an enactment as this — viz., by the use of the words ‘ at any meeting ’ in 
the schedule — to have altered the whole system of voting at public elections.”] 
Cf. Murray v. Drew, (1893) A. 0. 300, 

[6] [This dictum of Tindal, O.J., was cited with approval by the Judicial Com- 
mittee in giving judgment in Levinger v. D, (1870), L. R. 3 P. 0. 282, 289, a 
case in which' a similar point was raised. See this case cited below, Part II. 
ch. iv., on “Effect of Statutes on the Common Law.”] 

(jo) In Ex parte Garew, (1897) A. C. 719, it was held that an Order in Council 
under the Eoreign Jurisdiction Act, 1843 (6 & 7 Viet. c. 94), could lawftdly 
reduce the number of jurors from twelve to five. 

[q) [4 G-eo. 3, c. 33, s. 4, and 12 & 13 Viet, o, 106, s. 66 ; see the argument of 
Sir R. Pahner in Duke of Newcastle v. Morns (1870), L. R. 4 H. L. 661.] In 
the Palmer Act (19 & 20 Viet. c. 16) and the Central Criminal Court Act, 1834 
(4 & 5 Will. 4, c. 36), a similar reservation is made as to the trial of peers. 
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not because, ex majori cautela^ several Acts of Parliament have 
thought it necessary specially to reserve that privilege, that it is 
to be held to be abolished and annihilated in every other Act of 
Parliament in which it is not expressly reserved.’’] 

[The effect of. an Act of Parliament upon a private right was 
much discussed in Walsh v. Secretary of State for India (1863), 

10 H. L. 0. 367. In that ease it appeared that Lord Olive, 
whose representative the plaintiff was, had transferred to the 
East India Company a sum of money, and they had covenanted 
to pay out of that sum pensions to disabled officers and soldiers 
so long as the company employed troops in India, and if they 
ceased to employ troops, the money was to be handed back to Lord 
Olive or his representatives. By the Grovernment of India Act, 21 & 22 Viet. 
1858, the government of India was transferred from the company 
to the Crown, and the same Act vested in the Crown all the funds 
at the disposal of the company, and it was contended on the 
part of the Crown that, although the company had ceased to 
employ troops in India, this Act had deprived the plaintiff of 
his right to have the money handed back to him. The House 
of Lords, however, did not adopt this view, and they held that 
as this claim of Lord Clive’s representative against the company 
was neither expressly released nor prohibited by the Act in 
question, that Act could not in any manner avail to take away 
the right of action under that covenant. This result,” said 
Lord Westbury, ^‘follows of necessity, consistently with every 
rule by which Acts of Parliament ought to be interpreted, 
especially the rule that they should be so interpreted as in no 
respect to interfere with or prejudice a clear private right or 
title, unless the private right or title is taken away directimP 
In Randolph v. Mihnan (1868), L. E. 4 C. P. 107, it was con- 
tended that by virtue of the Ecclesiastical Commissioners Act, 3 & 4 Viet. 
1840, passed for the purpose of vesting in the Commissioners the 
estates of certain deaneries, the non-residentiary prebendaries of 
cathedrals were deprived of their right to vote at the election of 
proctors. They had enjoyed this right from time immemorial, 
and there being no express words in the statute by which the 
right was taken away, the Court decided that they still retained 
the right. “We agree,” said the Court (at p. 113), “with the 
principle of the law stated by Sir Eoundell Palmer at the outset, 
that vested rights are not to be taken away without express words 
or necessary intendment or implication ; and upon adverting to 
the statute, it will be found that there is no express extinction 
of the right here claimed, and no necessary implication or 
intendment to that effect.” And the rule is thus expressed by 
Bramwell, L.J., in Wells v. London^ Tilhiry^ Rail, Co, (1877), 

5 Oh. D. 126, 130: “The Legislature never takes away the 
slightest private right without providing compensation for it, and 
a general recital in an Act providing for the execution of public 
works, that it is expedient that the works should be done, is 

I 2 



116 


Wliat May and What May Not he 


(4) To alter a 
clear priaciple 
of law. 


(5) To add to 
or take from 
jurisdiction of 
superior 
Court. 


24 & 25 Yict. 
c. 10. 


22 & 23 Viet, 
c. 21. 


never supposed to mean that in order to carry them out a man 
is to he deprived of his private rights without compensation.’’] 

(4) [To alter any clearly established principle of law a distinct 

and positive legislative enactment is necessary (r). “ Statutes,” 

said the Court of Common Pleas in Arthur v. Bohenliam (1708), 
11 Mod. 150, “ are not presumed to make any' alteration in the 
common law further or otherwise than the Act does expressly 
declare.” In Rolfe v. Flotcer (1866), L. R. 1 P. C. 27, it was 
contended that it was the intention of the Yictorian Legislature 
by their Act of 5 Viet. No. 17, s. 39, to alter the well-known 
principle of bankruptcy law, that a joint creditor having a 
security upon the separate estate is entitled to prove against the 
joint estate without giving up his security. In deciding against 
this contention the Judicial Committee said (p. 48) : ‘‘ If this 
were the establishment of a new code of insolvent law, and it 
was the object of the colonial legislature to prevent the opera- 
tion of a rule which they considered unjust, it is hardly to be 
imagined that they would have committed their intention to the 
equivocal meaning of a few words in a single section of the 
Act.”] 

(5) [A distinct and unequivocal enactment is also required 
for the purpose of either adding to or taking from the jiuisdic- 
tion of a superior Court of law, “ I cannot think,” said Grove, J., 
in Cousins v. Lombard Bank (1876), 1 Ex. D. 404, 406, “that 
by 38 & 39 Viet. c. 50, s. 6 (County Courts Act, 1875, rep.), the 
.Legislature contemplated an extension of the right of appeal. . . . 
The change would have been great in principle, and if the Legis- 
lature had intended to introduce it, clear language would have 
been employed.” Thus, in Smith v. Broicn (1871), L. R. 6 Q. B. 
729 (^0, it was argued that sect. 7 of the Admiralty Com! Act, 
1861, which gives jurisdiction to the Admiralty Court over 
“ any claim for damage done by a ship,” gave the Admiralty 
Court jurisdiction to entertain a suit on account of personal 
injuries occasioned by the collision of two vessels. “ But,” said 
the Court, “ it seems to us impossible to suppose that the Legis- 
lature can have intended under a general enactment like the 
present, as it were by a side wind, to effect so material a change 
in the rights and relative positions of the parties concerned in 
such an action.” Similarly, in Att.-Gen, v. Sillem (1864), 10 
H. L. C. 704, the question arose whether sect. 26 of the Queen’s 
Remembrancer Act, 1859, which gave the Court of Exchequer 
power to make rules as to the “process, practice, and mode of 
pleading” on the revenue side of the Court, enabled them to 
grant a right of appeal in such cases to the Exchequer Chamber, 
a right which had not previously existed. The House of Lords 


(?’) See this point further discussed in chapter on “Effect of Statutes on the 
Common Law,” Part II. ch. in. 

(s) Approved in Seward v. Vera O/nz (1884), 10 App. Cas. 59, H. L. 
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decided that the Court of Exchequer had no such' power, there 
being no express mention in the Act as to giving any new right 
of appeal. ^^The creation/’ said Lord Westbmy, ^^of a new 
right of appeal is plainly an act which requires [distinct] legis- 
lative authority” (if).] 

[Similarly as to ousting the jurisdiction of a superior Comt. 
In Balfour v. Mcdcohn (1842), 8 Cl. & E. 485, 500, Lord Campbell 
said: ‘‘There can be no cloiibt that the princi]3le is that the 
jurisdiction of the supreme Courts can only be taken away by 
positive and clear enactments in an Act of Parliament.”] “ No 
rule is better understood,” said Pollock, B., in Oram v. Breareij 
(1877), 2 Ex. D. 346, 348, “than that the jurisdiction of a superior 
Court is not to be ousted unless by express language in, or 
obvious inference from, some Act of Parliament” (i/. [“The 
general rule undoubtedly is,” said Tindal, C. J., in Albon v. Fijlze 
(1842), 4 M. & Gr. 421, 424, “that the jurisdiction of superior 
Courts is not taken avray except by express words or necessary 
implication” (,r).] Therefore, inasmuch as the powder of the 
Court of Queen’s Bench to change the venue is a common law 
230wer, “words,” said Lord Campbell in Southampton Bridge Co, 
v. Southampton L. B, (1858), 8 E. & B. 801, “should be very 
strong which are relied upon to take away such power.” [This 
general rule, when relating to the trial of new offences created 
by statute, was well explained by Lord Mansfield in Sartley v, 
Hooher (1777), 2 Cowp. 523. In that case a qui tarn informa- 
tion was brought in the Sheriff’s Court of the city of York, 
under 14 Car. 2, c. 26, which enacted that “ all offences shall be 
determined ... in the Court of Becord of the city wLerein 
such offence shall be committed,” and it was sought to remove 
the information into the Court of King’s Bench. It wns 
objected, however, that the jurisdiction of the King’s Bench 
was taken away by the words of the statute. But Lord Mans- 
field said as follows : “ If a neie offence is created by statute, 
and a special jurisdiction out of the course of the common law is 
jDrescribed, it is to be followed. . . . But where a new offence 
is created and directed to be tried in an inferior Court, such 


[t) Cf. L. W. W. Hail. Co. v. Donellatz, (1898) 1 Q,. B. 748, where it was held 

that a Provisional Order under the Pailway and Canal Traffic Act, 1888 (51 & 52 
Viet. c. 25), which created a special tribunal for deciding certain questions, did 
not oust the jurisdiction of the High Court to try an action with respect to a 
matter not -p-'U within the arbitrator's jurisdiction. In an Ontario 

case, AJirem' ■ . 1' ' (1873), 23 XT. C. C. P. 171, G-wynne, J., said that a 

sta^’.:^-' to the practice and procedure of a Court presumes the existence 

of ya . and applies only to matters within the jurisdiction of the Court, 

and should not be called in aid to create jurisdiction where it is in question and 
cannot be shown to exist independently of the statute under consideration. 

(u) The decision in this case was overruled in Chadicieh v. Ball (1885), 14 
Q. B. I). 855, but the observation quoted was adopted by Lindley, L.J., at 
p. 858, and was accepted as correct in Bayne v. Hogg, (1900) 2 Q. B. 43, 53 
.(C. A.). 

{x) Cf. Jacobs v. Brett (1875), L. P. 20 Eq. 1, 6, Jessel, M.P. 
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(6) To cut 
down effect 
of a written 
instrument. 


12 & 13 Viet, 
c. IOC. 


inferior Court tries the ofience as a common law Court, subject 
to all the consequences of common law proceedings, one of which 
consequences is that it is liable to be removed in this Court, and 
this Court cannot be ousted of this jurisdiction without express 
negative words.^’] It is, howevei’, now well established that 
where statutory provisions are made for determining a particular 
class of difference by arbitration, the jurisdiction of the High 
Court as to such differences is ousted (y) . 

(6) [In Morris v. MeUin (1827) , 6 B. & 0. 446, Lord Tenterden 
said : It is a general rule, in the interpretation of Acts of Par- 
liament, that an enactment the effect of which is to cut down, 
abridge, or restrain any written instrument shall have a limited 
construction ; ” and in the same case Bayley, J., said : In order 
to avoid any wiitten instrument by positive enactment, the words 
of that enactment ought to be so clear and express as to leave no 
doubt of the intention of the Legislature.” Thus sect. 137 of the 
Bankruptcy Act, 1849 (rep.), enacted that every judge’s order 
made by consent given by a trader defendant in a personal action 
shall be filed,” as therein required, “ otherwise such order shall 
be null and void to all intents and pmposes whatever.” But it 
was held in Bryan v. Okilcl (1850), 5 Ex. 368, that this enact- 
ment did not avoid such a judge’s order as against the trader 
himself, but only as against his assignees if he afterwards 
became bankrupt], and similar rulings have been given under 
the Debtors Act, 1869 (32 & 33 Viet. c. 62), s. 27, which super- 
sedes sect. 137 of 12 & 13 Viet. c. 106 (^ 2 ), and under sect. 145 
of the Bankruptcy Act, 1883 (46 & 47 Viet. c. 62) (a). 


[y) JSforwieh Corporation v. JSfonvich Tramways Co., (1906) 2 K. B. 119 (C. A.) ; 
of. CrosJielclY. Manchester Ship Canal Co., (1905) A. C. 421. 

(;:) Gowan v. Wright (1886), 18 Q, B. D. 201. 

\a) CrawshaiD v. Karnson, (1894) 1 Q. B. 79 ; and see further on this point, 
Maxwell on Statutes (4th ed.), 318. 
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1. [Upon the failure of what Dr. Lushington, in Gough v. Jones, 
(1863), 9 Jur. N. S. 82, describes as “the most satisfactory 
mode of construction’’ — viz., examining the statute, and if 
possible ascertaining the meaning from the statute alone — it is 
necessary to consider whether it is in any case allowable to have 
recourse to anything beyond the four corners of the statute for 
the purpose of ascertaining what was the intention of the Legis- 
lature when they passed the particular Act of Parliament which 
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Act, 


2 Edw. 7, 
c. 12. 


Sources of Information outside a Statute 

an is under consideration. The rules laid down in Heydon's case (a) 
allow, to a certain extent, the circumstances which led to the 
passing of the Act to he considered (b),'] 

The most recent general statement of the rules to he ohserved 
in this respect is that of Tarwell, L.J., in A. v. West Riding 
County Council (1906), 22 Times L. E. 783. The cpiestion there 
raised was whether, under the Education Act, 1902, any obliga- 
tion devolved on the local education authority to pay for the 
cost of denominational religious instruction in certain schools. 
In the course of the argument both parties sought to refer to 
W'hat had passed in Parliament to support their respective con- 
tentions as to the meaning of the enactments in question. Farwell, 
L. J., said : “ It was suggested that the view taken by us of the 
Act is not in accordance with the intention of the House of 
Commons or wdth public understanding of the effect of the Act ; 
and reference was attempted to be made to the debates and to 
passive resisters ; but we have only to deal with the construction 
of the Act as printed and published: That is the final word of 
the Legislature as a whole, and the antecedent debates and 
subsequent statements of opinion or belief are not admissible. 
But they wnuld be quite untrustw^orthy in any case. In the 
case of an Act dealing with a controversial subject ambiguous 
phrases are often used designedly, each side hoping to have 
thereby expressed its view, and the belief of each that it has 
succeeded is more often due to the wish than to any effort of 
reason. The generality of public understanding is quite in- 
capable of proof, and is beside the mark unless as an appeal to 
timidity. Securus judicat orlis terrarum. The principles of 
construction applicable to Acts of Parliament are well settled, 
and will be found stated in Stradling v. Morgan (1560), 1 Plowd. 
204 (c), which has received the approval of Lord Justice Turner 
in Ilau'lxim v. GcdJiercole (1855), 6 Be Gr. M. & G. 1, and of 
Lord Halsbury in the Solio case, (1898) A. 0. 571, 575 {d), and 

(a) (1584), 3 Co. Eep. 8. Ante^ p. 95. 

\h) [In Mounsey v. Imay (1865), 34 L. J. Ex. 55, tlie Court of Exchequer said : 
The occasion of the enactment of the Prescription Act, 1833 (3 & 4 "Will. 4, 
c. 27) is well known. . . And in A. v. Dean of Hereford (1870), L. E. 5 Q. B. 
196, 201, the Court said: “'The meaning of the Act appearing to us open to 
douht, it occurred to ns ... to ascertain the state of things existing at the 
time of of the Act. . . In Lancashire Justices v. Mayor of 

Rochdale ' App. Cas. 494, 501, Lord Bramwell said: “Ido not know 
historically how this Act came into existence, and I douht very much whether, 
if one did know, one would have the right to apply that knowledge to the 
construction of the Act.” In Tasmania v. Commomoealth (1904), 1 Australia 
0. L. E. 329, Barton, J., reviewed the history of the Commonwealth Constitution 
as an aid to ascertaining the meaning of certain expressions therein. 

(e) The passage in Stradling v. Morgan is set out jooszJ, p. 170. 

\d) In that case Lord Halshury, L.O., accepts Heydon’s case [libi sup.)^ and 
thus sums up the prior authorities: “Turner, L.J., in JIaiohins v. Gaihercole 
(1855), 6 D. M. & G. 1, 21, and adding his own high authority to that of the 
judges in Stradling v. Morgan [uhi sup.), after enforcing the proposition that the 
intention of the Legislature must he quotes at length the judgment 

in that case, that the judges have c ■ ;-l 'he intention ‘sometimes hy con- 
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do not admit of any sneli considerations. The Court must, of 
course, in construing an Act of Parliament, as in construing a 
deed or will, do its best to put itself in the position of the 
authors of the words to be interpreted at the time when such 
words were written or otherwise became effectual ; but this will 
no more justify us in admitting as evidence on the construction 
of an Act speeches in either House or subsequent statements in 
the public papers, or elsewhere, of the effect of the Act than it 
would justify us in admitting on the construction of a will the 
advice given to the testator by his solicitor before or the state- 
ments of himself or his expectant legatees of the effect of his 
will after he had made it. The mischief sought to be cured by 
the Act and the aim and object of the Act must be sought in 
the Act itself. Although it may, perhaps, be legitimate to call 
history in aid to show what facts existed to bring about a 
statute, the inferences to be drawn therefrom are extremely 
slight, as is pointed out by Baron Bramwell in Att.-Gen. v. 
Billein (1864), 2 H. & 0. 481, 531. I think that the true rule is 
expressed with accuracy by Lord Langdale in giving the judg- 
ment of the Privy Council in the Gorham case (1852), Moore, 
462 : ^ We must endeavom* to ascertain for ourselves the true 
meaning of the language employed’ — in the Articles and 
Liturgy — ^ assisted only hj the consideration of such external 
or historical facts as we may find necessary to enable us to 
understand the subject-matter to which the instruments relate 
and the meaning of the words employed’ (e). 

“ Lord Blackburn, in Wear River Commissioners v. Adamson 
(1877), 2 App, Gas. 743, 763, says: ^In all cases the object is 
to see what is the intention expressed by the words used. But 
from the imperfection of language it is impossible to know what 
that intention is without inquiring further, and seeing what the 
circumstances were with reference to which the words were used, 
and what was the object appearing from these circumstances 
which the persons using them had in view.’ On this principle 
the Coint is not to be oblivious of the history of law and legis-, 
lation, although it is not at liberty to construe an Act of 
Parliament by the motives w’-hich influenced the Legislature ” (/) . 


sidering the canse and necessity of making the Act . . . sometimes by foreign 
circumstances (thereby meaning extraneous circumstances); so that they have 
ever by the intent of the Legislature, which they have always 

taken;,, 5 the necessity of the matter, and according to that which is 

consonant to reason and good discretion,’ and he adds, ‘ We have therefore to 
consider not merely the words of the Act of Parliament, but the intent of the 
Legislature, to be collected from the cause and necessity of the Act being made, 
from a comparison of its several parts, and from foreign, meaning extraneous 
circumstances, so far as they can justly be considered to throw light on the 
subject.’ ” 

[e] In B.e Gorham (1850), 5 Ex. 630, 667, Alderson, B., had said : We do not 
construe Acts of Parliament by reference to history.” Subsequent expressions 
in his judgment indicate that he meant “ Parliamentary history.” 

(/) See Sohne v. Guy (1877), 5 Ch. D. 901, Jessel, M.E. 




In accordance with these and other decisions, it is usual, in 
determining the construction of a statute, to find facts referred 
to which are stated to exist outside the Act of Parliament ’’ 
under consideration {g). 

Public On the strength of these authorities it is permissible, if the 

‘storj. meaning of a statute is not clear, to pray in aid the puilic history 

of the time when it was passed. And this view" is supported by 
very high authority in the United States, 

In U. S. V. Union Pacific Pail. Co, (1875), 91 U. S. 72, 79, 
Davis, J., said: ‘^In construing an Act of Congress we are not 
at liberty to recur to the views of individual members in debate, 
nor to consider the motives which influenced them to vote for 
or against its passage. The Act itself speaks the will of Con- 
gress, and this is to bo ascertained from the language used. 
But Courts in construing a statute may, with propriety, recur 
to the history of the time when it was passed {h ) ; and this is 
frequently necessary in order to ascertain the reason as well as 
the meaning of particular provisions in it ’’ (f ) . The statute there 
in question was one passed under exceptional circumstances in 
1862 during the Civil War, when a trans-continental railway 
was regarded as a national necessity for facilitating access to 
the Pacific coast and its defence in the event of war with Great 
Britain. 

As was said by Willes, J., in Millars. Taylor (1769), 4 Burr. 
2303, 2332 : The sense and meaning of an Act of Parliament 
must be collected from what it says when passed into law, and 
not from the history of changes it underwent in the House where 
it took its rise. That history is not known to the other House 
or to the Sovereign’’ ijc). 

Debates in [It is not permissible, in discussing the meaning of an obscure 
ar lameu . enactment, to refer to the parliamentary history ” of a statute, 
that is to say, to the debates which took place in Parliament {1) 


(g) [In Grepn v. H. (1876), 1 App. Cas. 513, atp. 531, Lord Cairns said : The 
doubt which has arisen [as to the meaning of the Act] has arisen from the facts 
which are stated to exist outside the Act of Parliament, and which I wiU now 
refer to. . . .”] 

{h) This statement is based on Aldridge v. Williams (1845), 3 How. (IT. S.) 1, 
24, Taney, O.J., which deals with an Act known as the Compromise Act, 
passed to settle controversies as to the Federal Customs tariJl. Cf. also lie 
Trans-Missouri Freight Association {infra, p. 123, oi.). 

{i) Tins statemeijt is based on Tj'eston v. Broxoder (1816), 1 Wheaton (XT. S.), 
115, 121, Todd, J., where the Court had to deal with statutes of Horth Carolina 
of 1777 and 1778, passed just after the Declaration of Independence and the 
conclusion of a treaty with the Cherokee nation. 

(X) This case turned on the effect of the Copyright Act, 8 Anne, c. 21 (c. 19, 
KufEhead). 

(7) In R. V. Bishop of Oxford (1879), 4 Q. B. D. 525, Bramwell and Baggallay, 
L.U., allowed a speech of the Lord Chancellor in the House of Lords to be 
cited as an authority as to the construction of a statute. And in S. F. Rail. Co. 
V. Railwaxj Commissioners {ISSO), 5 Q. B. D. 217, 236, Cockburn, C.J., said: 
‘‘Where the meaning of an Act is doubtful, we are, I think, at liberty to recur 
to the circumstances under which it passed into law as a means of solving the 
difficulty” ; and he accordingly proceeded to q^uote a speech made hy Mr. Card- 
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when the statute was under consideration ; and the alterations {m) 
made in it during its passage through Committee, are, as the Court 
said in R, y. Sertforcl College ^ (1878), 3 Q. B. D. 693, 707, 
wisely inadmissible to explain it.”] In Serron v. Rathmmes^ 
Commissioners^ (1892) App. Cas. 498, 602, Lord Halsbury, L.O., 
said, with reference to the construction of a local Act : “I very 
heartily concur in the language of FitzGibbon, L. J., that ^ we 
cannot interpret the Act by any reference to the Bill, nor can 
we determine its construction by any reference to its original 
form/ ” 

In Administrator-General of Bengal v. Prem Lai Mullich 
(1895), L. E. 22 Ind. App. 107, the Judicial Committee, per 
Lord Watson (p. 118), said: ‘‘Their lordships observe that the 
two learned judges who constituted the majority in the Appellate 
Court (Supreme Court of Calcutta), although they do not base 
their judgment on them, refer to the proceedings of the Legis- 
lature which resulted in the passing of the Act (No. ii.) of 1874 
as legitimate aid in the construction of sect. 31. Their lord- 
ships think it right to express their dissent from that jeroposition. 
The same reasons which exclude these considerations when the 
clauses of an Act of the British Legislature are under construc- 
tion are equally cogent in the case of an Indian statute.” 

The same rule is adopted in the United States (^^), and in 
Australia it has been ruled that the debates in the Federal 
Convention which framed the Commonwealth Constitution after- 
wards brought into force by Imperial legislation cannot be 
used for the interpretation of the Constitution, and it was said 
that the reference in the United States to the Federalist 


well on. tlie introduction of the Bill into the House of Commons, and a speech 
made by the Lord Chancellor on it into the House of Lords. These 

decisions are inconsistent with *■. .p'* ‘ of Lord O’ Hagan [infra) ^ and the 

first was disapproved by Earls Cairns and Selborne in Jiilius v. Bishop of Oxford 
(1880), 5 App. Cas. 214. See also, as to the doubtful propriety of referring for 
the construction of a statute relating to a colony, to the speech of a Secretary of 
State in introducing it in Parliament, Smiles y. Belford (1877), 1 TJ. 0. App. 436, 
445, Burton, J.A. ; 451, Moss, J.A. ; Gosselin v. E. (1903), 33 Canada S. C. R. 
255, 264, Davies, J. 

[m) In Att.-Gen. v. Sillem (1863), 2 H. & 0. 521, Pollock, C.B., said: ‘‘XTo 
Court can construe any statute, and least of all a criminal statute, by what 
counsel are pleased to suggest were alterations made in Committee by a member 
of Parliament, who was ‘ no friend to the Bill,’ even though the Journals of the 
House should give some sanction to the proposition. That is not one of the 
modes of discovering the meaning of an Act of Parliament recommended by 
Plowden or sanctioned by Lord Coke or Blackstone.” Cf, Holme v. Guy (1877), 
5 Oh. D. 901, 905, Jessel, M.R. 

(?^) In Ee Trans-Missouri Freight Association (1896), 166 XJ. S. 290, 316, 
Peckham, J., said: “There is a general acquiescence in the doctrine that 
debates in Congress are not appropriate sources of information from which to 
discover the meaning of the language of a statute passed by that body. The 
reason is that it is impossible to determine with certainty what construction was 
‘put upon an Act by the members of a legislative body that passed it by resorting 
to the speeches of individual members thereof. Those who did not speak may 
-not have agreed with those who did, and those who spoke might differ from each 
other : the result being that the only proper way to construe a legislative Act is 
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Keporfcs of 
Commis- 
sioners. 


51 & 52 Viet, 
c. 50. 


46 & 47 Viet, 
c. 57. 


Memorandum 
prefixed to 
Bills. 


must be considered as reference to a text-book or an expert 
opinion {o ) . 

It is now generally agreed tliat reference may be made to 
reports on the effect and defects of previous statutes in pari 
materia. In the SoUo caso^ (1898) App. Gas. 571, 576, Lord 
Halsbury said : . . To construe the statute in question (the 

Patents Act, 1888) it is not only legitimate, "but highly con- 
venient, to refer both to the former Act and to the ascertained 
evils to which the former Act had given rise, and to the later 
Act which pmvided the remedy ; and accordingly he and the 
other Law Lords held that reference could be made to the report 
of a commission appointed in 1887 to inquire into the duties, 
arrangements, &c. of the Patent Ofiioe under the Patents, &c. 
Act, 1883. Prior to this case there had been an indisposition 
on the part of the judges, with some exceptions, to permit refer- 
ence to such reports, which were considered “ scarcely legitimate 
guides to the construction of the statute which is the outcome of ’’ 
a report (p). 

The memorandum or breviate now usually prefixed to Bills of 
considerable importance, and especially to consolidation Bills, 
often supplies useful hints as to the intention of the draftsman, 
but has not yet been adopted as an aid to the judges in con- 
struing the Act when passed. 

[There are, however, several {q) sources of information outside 
the statute itself to which it is allowable to have recourse in 


from the language used in the Acfc, and upon occasion by resort to the history of 
the time when it was passed.” 

[o) ^yrlimj Municipal Council v. Commonwealth (1904), 1 Australia C. L. B. 
208, 213. In Go^scUn v. 11. (1903), 33 Canada S, C. 255, 264, the relevance of 
debates as a guide to interpretation is fully discussed by Taschereau, J., and the 
authorities are collected. 

[p) Itanlcln v. Lnmont (1880), 5 App. Cas. 52, Lord O’Hagan. "Exaepi Fellows 

V. Clay (1S43), 4 Q. B. 313, at p. 356, in which Lord Lenman referred to the 
Beporfc of the Real Property Commissioners, none of the earlier cases counte- 
nance reference to such Reports. [In Salkeld v. JoJumn (1848), 2 0. B. 749, 
and Farley v. Bojiham (1861), 30 L. J. Ch. 239, reference was not allowed to 
Reports of the Real Property Commissioners. In Martin v. Hemming (1854), 18 
Jur. 1002, and ^1,1 ■>. . T,- aner (1856), 2 Jur. S. 763, the Report of the 

Common Law (. -muji— t-i'i rejected; and in Ewart v. (1854), 

3 Drew. 21, that of the Obancery Commissioners was also rejected.] In F. v. 
Bishop of Oxford (1879), 4 Q. B. jD. 525, the Court considered that the Church 
Liscipline Act (3 & 4 Viet. c. 86) might be “looked at by the light of the 
Report of the Ecclesiastical Courts Commissioners which preceded it.” In 
Curran v. Trelcaven^ (1891) 2 Q. B. 545, 557, the Report of a Royal Commission 
was referred to as elucidating the intentions of the Legislature with reference to 
the law of conspiracy ; and see li. v. Bishop of Loiidoyi (1890), 24 Q. B. D. 213. 
In Sijmes v. Cnvilhcr (1880), 5 App. Cas. 138, 158, the Judicial Committee 
conceded that the reports of the Commissioners for preparing the Civil Code of 
Quebec were of authority, but not of judicial authority ; and vide supra, 
pp. 122, 123. 

[q) “We have been referred,” said Brett, L.J., in Ex parte Chick (1879), 11 
Oh. I). 731, 738, “ to a passage in Cicero which is to give the rule for construing 
an English statute. To my mind, to quote Cicero for such a purpose is too 
ambitious.” It would he idle to refer to classical Latin or Parisian Erench in 
the interpretation of the earlier English statutes. 



May he used for throwing Light upon its Meaning, 


125 


order to throw light upon the meaning of an obscure enactment. 

These sources are — (1) other statutes ; (2) expositions of text- 
writers ; (3) usage] including judicial decisions and the practice 
of conveyancers. 

2. [In considering what light one statute may throw upon Light thrown 
the meaning of another statute, we will first consider the assist- 
ance to be derived from statutes which are in pari materia with other statutes, 
the statute under consideration; and secondly, from earlier 
statutes, not precisely in pari materia^ but in some way relating 
to or affecting the same subject-matter, bearing in mind that,’’ 
as the Judicial Committee said in EscoU v. Mastin (1842), 4 
Moore, P. 0. 104, 123, ‘‘the same enactment of a statute (or the 
same direction in a rubric) may receive one construction when 
it deals for the first time with a given subject-matter, and have 
another meaning and construction when it deals with a matter 
which has already been made the subject of enactment, and that 
this is most specially the case where the posterior enactment 
deals with the matter without making any reference to the prior 
enactment.” Thirdly, we will consider what assistance may be 
derived from subsequent statutes as being what is called “ par- 
liamentary expositions ” of prior statutes.] 

In the interpretation of statutes the Courts decline to consider 
any other statutes proceeding on different lines and including 
different provisions, or the judicial decisions thereon (r). Thus 
in Re Lord Gerard's Settled Estates, (1893) 3 Ch. 252, the Court 
of Appeal held that the Settled Land Acts formed a code applic- 
able to the subject-matter with which they dealt, and that a 
decision on the Lands Clauses Act, 1845, was not applicable for s & 9 Yict. 
their interpretation, because that Act was passed alio intuitu, and c. 18. 
dealt with a different subject-matter. Lord Macnaghten, when 
discussing the phraseology of two Levenue Acts, said, in Inland 
Revenue Commissioners v. Forrest (1890), 15 App. Cas. 334, 

353 : “ The two Acts differ widely in their scope ; and even 
when they happen to deal with the same subject their wording 
is not the same. It was argued, indeed, that the language was 
‘ practically identical ’ ; but that exjcression, to my mind, 
involves an admission that the language is different.” 

In Grand Trunk Rail. Co. v. Washington, (1899) App. Cas. 

275, which turned on the meaning of an Act of the Dominion 
of Canada (51 Yict. c. 29), Sir Henry Strong said (at p. 280) : 

“ The decision of the Com! of Appeal (of Ontario) seems to 
have been influenced by contrasting the Act of Parliament with 
certain statutes enacted by the Legislature of Ontario for the 
regulation of provincial railways. As these are enactments 
emanating from a different legislative body from that which 


{r) Knoivles v. L. T. Mail. Co. (1889), 14 App. Cas. 248, 253, Lord Halsbury. 
He liad been asked to consider the Railways Clauses Act, 1845, as an aid to 
construing 31 G-eo. 3, c. Ixviii. 
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passed the statute to he interpreted, and cannot he said to he 
in pari materia with that, their lordships are unable to see that 
they ought to have any influence upon the questions to he 
decided arising exclusively upon the Dominion Act, and relating 
only to Dominion railways/’ In the United States the Supreme 
Court has declined, in construing a statute of one state couched 
in wide terms, to read into it limitations found in similar statutes 
of other states {s) ; and in Canada, United States statutes as to 
grants of swamp lands have been held to he no guide in con- 
struing a Canadian statute on the same subject (f). 

In the following cases it may he profitable to refer to one Act 
for the construction of another : — 

(1) When the statutes are in ])ari materia — deal with the 
same subject-matter, or, in other words, constitute a 
part or the whole of the code of legislation on a par- 
ticular subject (li) ; 

(2) When the later Act specifically directs that it is to be 
read and construed as one with the prior Act ; 

(3) When the later Act is a consolidation Act re-enacting the 
provisions of earlier Acts without substantial altera- 
tion ; 

(4) When the clause to be construed is a common form clause 
re-enacted from time to time in different statutes as 
occasion arises, such as clauses as to notice of action, 
perjury, administration of oaths, and the like ; and 

(5) When the term or phrase to be construed occurs in another 
Act and has been already construed in a particular 
way, and nothing in the context prevents the use of 
the definition already attached by the legal dictionary 
to the term or phrase in question. 

Statutes in [Where Acts of Parliament are in pari materia, the rule as 
pan materid, down by the twelve judges in Palmer^ s case (1784), 1 Leach, 
Buie that 0. (^4th ed.) 355, is that such Acts are to be taken together 

^p&HmaUrid forming one system, and as interpreting and enforcing each 

should be read other ” And as Knight Bruce, L.J., said in Ex parte 

together. Copeland (1853), 22 L. I. Bank. 21, upon a question of con- 
struction arising upon a subsequent statute on the same branch 
of the law, it is perfectly legitimate to use the former Act, 
though repealed.” ‘‘Por this,” continued he, ^^I have the 

is) Holder v. Stratton (1904), 198 IT. S. 198,. 202, White, J. 

[t) A.-G. of Manitoba v. A.^G, of Canada (1904), 34 Canada S. C. 282, 314, 
Davies, J. 

(?<;) R. V. Tollbridge Overseers (1883), 11 Q. B. D. 134 ; 13 ih, 339. 

{cc) Ilbert, Legislative Methods and Dorms, 250, speaks of “the rule that ai; 
Act may he interpreted by reference to other Acts dealing with the same or a 
similar subject-matter. Hence the language of these Acts must be studied. 
The meaning attached to a particular expression in an Act, either hy definition 
or by judicial decision, may be attached to it in another, and variation of 
language may be construed as indicating change of intention.” See, for 
instance, City of Ottawa v. Hunter (1900), 31 Canada S. C. 7, 10, Taschereau, J. 
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authority of Lord Mansfield, who in R. v. Loxdale (1758), 1 Burr. 
445, 447, thus lays down the rule, ‘ Where there are different 
statutes in pari materia^ though made at different times, or even 
expired and not referring to each other, they shall he taken and 
construed together as one system and as explanatory of each 
other.’ If it had been necessary, I should myself have acted on 
this rule in the present case” (y).] In conformity with this 
rule, in construing a consolidation Act, prior statutes repealed, 
but reproduced in substance, are regarded as in pari materia^ and 
judicial decisions on the repealed statute are treated as applicable 
to substantially identical provisions of the repealing Act, in the 
same manner as references to a repealed Act are, by sect. 38 of 
the Interpretation Act, 1889, read as applicable to any section 
in which its terms are reproduced. This view was taken in 
Mitchell'^, Simpson (1890), 25 Q. B. D. 183, and has also been 
adopted by the House of Lords in Smith v. Baker ^ (1891) 
App. Oas. 325 (s), where Lord Watson, at p. 349, referred for 
the construction of sect. 120 of the County Courts Act, 1888, 
relating to appeals, to the decision in Clarkson v. Musgrave 
(1881), 9 Q. B. L. 386, upon the terms of the repealed County 
Courts Act, 1875, and held that decision to be equally applicable to 
the Act of 1888. But the same very learned judge, in Bradlaugh 
V. Clarke (1883), 8 App. Cas. 354, 380, said that it appeared to 
him to be an extremely hazardous joroceeding to refer to pro- 
visions which have been absolutely repealed in order to ascertain 
what the Legislature intended to enact in their room and 
stead ” ; and the application of the rule, while it may be safe as 
to consohdation Acts, is difficult in oases where the new Act 
considerably alters the law as declared by the repealed Act {a ) . 

The rule as to statutes in pari materia, applies even without 
any statutory provision. But it is now common to insert clauses 
which make certain Acts one for purposes of construction, 
e,g. the Land Act (Ireland), 1889 (52 & 53 Yict. c. 66), s. 11,- 
which runs thus : All other words and expressions in this Act 
which are not thereby defined or explained, and are defined or 
explained in any of the Tramways (Ireland) Acts, have, unless 
there is something inconsistent in the context, the same meaning 
as in the last-mentioned Acts ; and the said Acts, as varied by 
this Act, and this Act shall, so far as is consistent with the 


[y) In an Australian case, Terth Local Board, v. Maley (1904), 1 Australia 
C- L. B. 702, 715, Griffith., C.!”., said: ‘‘It is usual to credit the Legislature 
with a knowledge of the existing law on the subject dealt with ; and when we 
find that such a meaning has been constantly attributed to the word ‘ necessary ’ 
in other Acts dealing with similar matters, they may have reasonably expected 
that the word would in this Act be construed as having the same meaning. 
Against that construction no authorities have been cited.” 

(s) See also Hodgson v. Bell (1890), 24 Q, B. D. 525, on sect. 65 of the Act, 
following 2^6* v. U slier iv oo d {ISnl)., 3 Ex. D. 1, on the prior County Courts 
Act of 1867. 

[a) As to its application even in such a case, see TUterton y. Cooper (1SS2), 
9 Q. B. D. 473, 487, Brett, L.J. 


52 & 53 Vieti 
c. 63. 


51 & 52 Viet, 
c. 43. 
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tenor thereof, he read together and construed as one Act ’’ (h). 
[In Waterlow v. Dobson (1857), 27 L. J. Q. B. 65, Lord Campbell 
said, with regard to a similar clause : That clause is frequently 
inserted in modern Acts of Parliament, but if the two Acts be 
in pari materia^ the construction would be the same without it,’’ 
and the insertion of such a clause does not necessarily extend all 
the proxisions of an earlier Act to those of the later Act.] 

[In Mather X. Bronii (1876), 1 0. P. L. 596, the question 
arose how far the provisions of the old Municipal Corporations 
Act (5 & 6 Wilh 4, c. 76) were incorporated in the Municipal 
Elections Act, 1875 (rep.), by virtue of sect. 13 of the latter 
Act, which says : “ This Act, so far as consistent with the tenor 
thereof, shall be construed as one with the [former] Act and the 
Acts amending it.”] Section 142 of the earlier Act contained 
provisions for amending inaccuracies, and it was vainly con- 
tended that this section applied to inaccuracies in nomination 
papers under the later Act. Lord Coleridge said, at p. 601 : 

These terms [those of sect. 142] do not seem to me to extend 
the operation of the amending section in the earlier Act to a 
document which had no existence then, and therefore could not 
have been in the contemplation of the Legislature.” And 
Lindley, T., added (p. 602) : “ I have examined the authori- 
ties to see if they would supply any reasoning by which we 
might get over this objection. But I have found nothing to 
support the petitioner’s view. On the contrary, I have found 
two cases which look the other way, showing that a mere in- 
corporation by reference of a former Act does not extend all 
the provisions of the earlier to the later Act. These are Lane 
V. Bennet {c) and Davison v. Fariner^'^ (d). But in Norris v. 
Bariies (1872), L. P. 7 Q. B. 637, the Court held, in construing 
the Nuisances Eemoval Act of 1855 and the Sanitary Act of 
1866, which Avere to be construed as one, that sect. 44 of the 
earlier Act must apply to nuisances under the later Act (c). 

Statutory rules, so far as valid, are regarded as in p^ari materid 
with the statutes under or in respect of which they are made. 
Thus it was held in Be Foster (1881), 8 Q. B. D. 516, 522, per 
Brett, L.J., that sect. 28 of the Eegulation of Eailways Act, 
1873, should be construed in the same manner as Orel. LV. of the 
E. S. C. 1875, on the ground that it was substantially identical 
in terms, and was in xnirl materid as giving jurisdiction to a 
judicial tribunal with reference to costs. 

[Another rule Avith regard to the construction of statutes in 
pari materid is that any judicial decision as to the meaning of 

[h) Cf. tliG Land Transfer Act, 1897, whicli is to "be construed as one with the 
Land Transfer Act, 1875, and the Larceny Acts, 1896 and 1901, which are to he 
read as part of the Larceny Act, 1861. 

[c] (1836), 1 M. & W. 70. 

{d) (1851), 6 Ex. 242. 

(7) Cf. Blades v. Lawrence (1874), L. E. 9 Q. B. 374. 
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one is, as Bnller, J., said in it. v. Mason (1788), 2 T. R. 586, 

a sound rule of construction for the other ’’ if). In that case 
the question was whether an indictment under 30 Geo. 2, c. 24, 
for obtaining money by false pretences was good if it did not 
show what the false pretences were. It appeared that it had 
been held in E, v. Munoz (1739), 2 Str. 1127, that an indict- 
ment for procurin'g a promissory note by false tokens, under 33 
Hen. 8, c. 1, was bad because it did not specify what the false 
tokens were. ‘'30 Geo. 2, c. 24,” said Buller, J., “only 
enlarges the description of the ofience in the statute of Henry 
VIII. Both statutes are made in gxiri materia, and whatever 
has been determined in the construction of one of them is a 
sound rule of construction for the other. The j udgment was 
arrested in the case in Strange because the indictment did not 
specify the false tokens; therefore, by the same reason, an 
indictment on 30 Geo. 2, o. 24, which speaks of false pretences, 
must state what the false pretences are, otherwise the indictment 
is bad.” 

This rule also holds good with regard to a colonial Act in 
pari materia with an English Act. In C alter all v. Siceetman 
(1845), 9 Jur. 954, Dr, Lushington said: “I must construe 
the Act of New South Wales .... MoHn pari materia. 
. . . And I conceive (though I know of no direct authority 
for the position) that an Act of a colonial legislature where 
the English law prevails must be governed by the same rules of 
construction as prevail in England, and that English authorities 
upon an Act in pari materia are authorities for the interpreta- 
tion of the colonial Act. I think it is true as a general 
principle ” {g ) .] This decision was approved by the Judicial Com- 
mittee in Trimhle v. Rill (1880), 5 App. Cas. 342 (Ji). It is 
safer to apply the rule only where the colonial statute is a 
re-enactment or adaptation of Home legislation or obviously 
framed with regard to it, as in the case of statutes relating to 
Bills of Exchange, Partnership, or Sale of Goods, and even in 
such cases any difference in wording must be carefully taken 
into consideration. 

[Some difficulty arises in deciding what statutes are in pari 
materia (/) .] Roughly speaking, all those indexed under the same 
head in the General Index to the Statutes may be regarded as 
in pari materia, but the index in question has no authority 
except such as is derived from the care and method bestowed on 
its preparation. Incorporation by reference or by a dii’oction 
that Acts are to be read as one is primd facie evidence that 


ever is decided 
as to one holds 
g-ood as to the 
other. 


This rule 
applies to 
colonial Acts. 


(/) Subject to the caution given ante, p. 125. 

[g) See Part 11. ch. ix. 

(A) Put see Grand Tnmh Xail. Co. v. WasJiingion, (1899) A. 0. 275. 

(i) [In a Scotch case, Ctrachan v. Thompson (1850), 13 Dunlop, 279, it was held 
that the rule as to statutes in pari materid does not apply to private or local 
Acts.] Sed quaere. 


H. 


K 
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Parliament regarded them as in pari materia (,/). And so also 
it would seem is the fact that a collective title is given to a 
series of Acts by the Short Titles Act, 1896, or any other 
enactment (Z‘). But it cannot be said that there is any clear 
judicial definition by which to settle whether statutes are in pari 
materia^ though there are many dicta. 

[In CroBsley v. Arkwright (1788), 2 T. K. 609, Buller, I., 
said that all Acts relating to such a subject as stamps must be 
construed in pari materia. In R. v. Lojcdale (1758), 1 Burr. 
447, Lord Mansfield said that the laws concerning Church 
leases, and those concerning bankrupts, also all the statutes pro- 
viding for the poor, are to be considered as one system. See 
also Doe d, Tennyson v. Lord Tarhorough (1822), 1 Bing. 24; 
Bayly v. Murin (1675), 1 Vent. 246 {1). In Davis v. Edmondson 
(1803), 3 B. & P. 382, it was held that all statutes making 
provisions as to the certificate to be taken out by solicitors were 
in pari materia. In Redpath v. Allan (1872), L. B. 4 P. C. 518, 
it was held that certain Canadian statutes relating to pilotage 
were in pari materia. But in MooEs case (1704), 2 Ld. Baym. 
1028, it was held that a statute which prohibited the execution 
of a warrant on a Sunday was not in pari materia with a sub- 
sequent statute which regulated the arrest of escaped prisoners. 
In Ilowden y. RocJieid (1869), L. E. 1 H. L. (So.) 550, 562, it 
was observed by Lord Colonsay that the mere fact that ancient 
statutes are contemporaneous will not entitle them to be used as 
explanatory of one another. In the American case of XJnited 
Society Y. Eagle Bank (1829), 7 Conn. 457, 470, Hosmer, J., 
said : “ Statutes are in pari materia which relate to the same 
person or thing, or to the same class of persons or things. The 
w^ord must not be confounded with the word similis. It is 
used in opposition to it, as in the expression magis pares simt 
quam similes^ intimating not likeness merely, but identity. It 
is a phrase applicable to the public statutes or general laws made 
at different times and in reference to the same subject’’ (^^OO 

[If a large number of statutes are in pari maUriCi^ considerable 
dithculty has been felt in deciding how to apply to them the 
canons under consideration. Thus in R. v. Surrey (1788), 2 
T. B. 504, the question was whether an appeal lay from the 
decision of two justices for an offence against the excise la'ws. 
The conviction had been on 25 Greo. 3, c. 72, which enacted in 
sect. 33 that all and every the powers, authorities, directions, 
rules, methods, penalties, &o., which by 12 Car. 2, o, 24, “ or by 
any other law now in force relating to the excise,” are provided 
for securing, &c. the duties or penalties thereby granted, should 


[j) Vide infra, OonsoMation and Revision, Part II. ch. v. 

(Z-) Por a list of most of such groups, see App. B. 

(1) [Of. Duck V. Addington (1791), 4 T. R, 447, as to hackney-carriage Acts.] 
\m) [See also Sedgwick, Statutory Law (2nd ed.), 210,] 
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be exercised as fiilly and effectnally as if all and every the said 
powers were partienlarly repeated and again enacted in this 
present Act, and in sect. 34, that all fines, &c. respecting the 
inland duties imposed by this Act shall be sued for by such 
ways as any fines may be sued for by any law of excise. It was 
argued that these general clauses of reference adopted all former 
laws of excise, and therefore, inasmuch as some of the former 
laws gave the power of appeal, they were wtually included in 
this. This argument, however, did not prevail, and Ashhurst, I., 
in deliveriug judgment, explained as follows the effect of this 
general reference to all former statutes contained in sects. 33 & 
34 of 25 Greo. 3, c. 72 : “ The fair construction to be put upon 
this Act seems to be this : that all the general powers and pro- 
visions given and made in Acts in pari materia shall be virtually 
incorporated into this, but that such provisions as are always 
considered as special provisions shall not(^i). The power of 
appealing from the judgment of justices seems to be of this 
kind, and does not, therefore, attach without being expressly 
given.’’ Prosecutions for offences against 2 & 3 Yiot. c. 12, 
could by sect. 4 be commenced only by the Attorney-G-eneral, 
and sect. 6 'enacted that that Act should be construed as one 
Act with 39 G-eo. 3, c. 79. In R, v. Johnson (1845), 8 Q. B. 
102, the question arose whether, in consequence of the 
enactment contained in sect. 6, a conviction under 39 Geo. 3, 
c. 79, was bad if the prosecution had not been instituted by the 
Attorney- General. The Oouid held that it was not bad, and 
with regard to the enactment of sect. 6, Lord Denman said as 
follows : “ I do not well know what was intended by the enact- 
ment that 39 Geo. 3, c. 79, should be construed as one Act 
with 2 & 3 Viet, c, 12. This, however, is an offence against 
39 Geo. 3, c. 79. ... If the 2 & 3 Viet. c. 12, had not created 
any fresh offence, there might have been some ground for the 
argument now ui-ged.”] 

[But statutes which are in pari materia cannot, in the absence 
of specific provision to that effect, be treated precisely in the 
same way as if they were merely parts of one Act ; a provision 
not found in an earlier Act cannot, in the absence of indication 
of clear intention, be imparted into an earlier Act in pari 
onateria{o). In Casanova R. (1866), L. B. 1 P. 0. 268, it 
appeared that a foreign ship having been seized in a British 
harbour on suspicion of being engaged in the slave trade, and 
subsequently set at liberty again, and the suspicion having 


(«) In i?. V. Excise Commissioners (1788), 2 T. R. 387, Buller, J., said: 
far as statutes are in pari materid^ they may be taken into consideration together 
as to the general proyisions of the Act.” 

[6] Of E. Y. Johnson^ supra. In ElaTce v. AttersoU (1824), 2 B. & 0. 
882, Littledale, J., said: “Both Acts are in pari materid . . . therefore . . . 
the preamble of the first Act may be considered as Yirtnally incorporated in the 
second Act.” But it is very doubtful whether this rule can often safely be 
applied. 

K 2 
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turned out to be groundless, application was made to tbe 
Admiralty Court of Sierra Leone to decree that the damages 
should be paid to the foreign ship for its wrongful seizure, by 
virtue of sect. 35 of the Slave Trade Act, 1824, which enacted 
that ‘‘ the prosecutors in such a case should pay such sums in 
the nature of costs and damages as the Court might decree when 
it appeared to such Comt that the seizure was not justified hy 
the circumstances of the cased'^ The question therefore arose 
whether the seizure was justified or not. Now, it was proved 
that the suspicion had arisen from the fact that the ship had on 
board a very large number of empty water-casks. By a sub- 
sequent statute (5 & 6 Will. 4, c. 60) — applying to the seizure 
of foreign vessels, not in British harbours (as this was), but on 
the high seas — it was enacted that the mere fact of an unreason- 
able number of water-casks being found upon a ship shall of 
itself be sufficient evidence to justify its seizure. The judge of 
the Admiralty Court at Sierra Leone therefore decided that the 
seizure of this vessel was justified by this fact alone, and referred 
to this subsequent statute as enabling him to come to this con- 
clusion, and he did not, as he ought to have done in accordance 
with 5 Geo. 4, o. 113, take into consideration any other circum- 
stances of the case.^’ The Judicial Committee reversed his 
judgment. The learned judge, said they (at p. 277), refers 
to that statute (5 & 6 Will. 4, c. 60) as enabling him to arrive 
at the conclusion that the existence on board this shij) ... of 
an unusual quantity of water- casks is a circumstance of such 
grave suspicion as to justify the seizure. The learned judge 
was not at liberty to use the rule of evidence introduced by that 
subsequent statute as applicable to the case before him. It was 
perfectly competent to him to refer to that statute as an Act 
that recognised the fact of having an unusual number of water- 
casks on board as a circumstance of suspicion, but the learned 
judge w^as not at liberty to take that circumstance y)er se^ as a 
judge applying the Act of 5 & 6 Will. 4, c. 60, might have 
done. He was bound to take it in conjunction with all the 
other cireumstanees of the case.’’] 

[Assistance in ascertaining the meaning of an enactment may 
also be obtained by comq)aring its language with that used in 
earlier statutes relating to the same subject.] But, as said by 
Lord Eussell, O.J., in R. v. Titterton (1895), 2 Q. B. 61, 67, 
‘ffit is proper to refer to earlier Acts in pari materia only when 
there is ambiguity.” [“It has been a general rule,” said 
Blackburn, J., in Hadley v. Perks (1866), L. E. 1 (4. B. 444, 
457, “ for drawing legal documents from the earliest times, 
which one is taught when one fii^st becomes a pupil to a con- 
veyancer, never to change the form of words unless you are 
going to change the meaning, and it would be as well if those 
who are engaged in the preparation of Acts of Parliament would 
bear in mind that that is the real principle of construction.”] 
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But in Lawless v. Sullivan (1881), 6 App. Gas. 373, tlie Judicial 
Committee said that, although, “the employment of different 
language in the same Act may in some cases help to show that 
the Legislature had in view different objects, a change in lan- 
guage cannot he relied on as frnnishing a general rule of 
construction^ and* the weight to he given to such changes must 
dejDend on a view of the entffe enactments in which they occur, 
Acting on this principle, in Alison y. Burns- ^ 15 App. Gas. 
44, 51, they examined not only the sections of the Colonial 
Land Act, hut also the previous legislation of the colony on the 
subject, in order to ascertain the policy and intention of the 
Legislature. If a statute, upon which a particular construction 
has been long put, is re-enacted ipsissimis verbis^ “ this construc- 
tion,^’ as the Court said in Mansell y. E. (1857), 8 E. & B. 73, 
“ must he considered to have the sanction of the Legislature” [p ) . 
Likewise, if Acts are framed using the forms of words or clauses 
in prior Acts which have received judicial construction, unless a 
contrary intention appears, the Courts will presume that the 
Legislature has adopted the judicial interpretation, or has used 
the words in the sense attributed to them by the Courts {Lx 
parte Camplell (1870), 5 Ch. Ap)p. 703, James, L.J,, and Barlow 
Y. Teal (1884), 15 Q. B. D. 403, Coleridge, L.C.J.). And, con- 
versely, [if we find that the p)articular language employed by 
the Legislature in the earlier statutes on a particular subject 
has been departed from in a subsequent statute relating to 
the same subject, it is generally (q) a fair presumption that the 
alteration in the language used in the subsequent statute was 
intentional (r). “Where two statutes,” said Brett, J., in 
Bicbenson v. Fletcher (1873), L. E. 9 C. P. 1, 8, “ dealing with 
the same subject-matter use different language, it is an acknow- 
ledged rule of construction that one may be looked at as a guide 
to the construction of the other.”] But in Wray v. Ellis (1859), 
1 E. & E. 276, 288, Lord Campbell, C.J., said : “ There can be 
little use in referring to cases wLere a similar question has 
arisen on Acts differently framed, for they only illustrate the 
general principle, which is not in dispute” (s). When an Act, 
though mainly a consolidation Act, is not wholly so, but 

{p) In JYicIiolIs Y. Camming (1877), 1 Canada S. C. 395, 425, Strong, J., said ; 
is a cardinal rule in the construction of statutes that when a x^articnlar 
enactment has received a j udicial interpretation, and the Legislature has after- 
wards re-enacted it, or one loi pari materia with it, in the same terms, it must be 
considered to have adopted the construction which the Courts have applied.” 

{q) For the exceptions, i->eQ post, p. 134. 

J) In* City of Ottaiva v. Ranter (1900), 31 Canada S. C. 7, 10, Taschereau, J., 
stated the rule thus : “ When we see in Acts in pari materia by the very same 
Legislature words added to those used in a prior enactment, it would be setting 
at naught the clear intention of the Legislature to give the later enactment the 
construction judicially placed on the earlier enactment. To do so would be to 
read out of the statute expressions which must be held to have been deliberately 
inserted to make the new Act differ from the old.” 

[s] Rictum approved in J?. v. Titterton^ (1895) 2 Q,. B. 61, 67, by Bussell, 
L.C.J. 
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introduces fresh, words, the judicial decisions upon the con- 
struction of the consolidating Act are no longer an authority, 
and cannot affect the interpretation of the new Act. This 
doctrine was laid dow^n with reference to one of the Criminal 
Law Consolidation Acts of 1861 (f)^ in Reed y. Nutt (1890), 
24 Q. B. D. 669. [In R, v. Jennings (1838)," 2 Lewin, C. C. 
130, it being an indictable offence under 7 Will. 4 & 1 Viet, 
c. 85, s. 4, to ^^stab, cut, or wound any person, it wns held 
that under this statute a person could not be convicted unless 
the wound was inflicted by some instrument. But sect. 11 of 
the Offences against the Person Act, 1861, used different 
language, and made it indictable “ by any means whatsoever to 
wound or cause any grievous bodily harm to any person,’’ and 
accordingly it was held in R. v. Bullock (1868), 1 C. C. E. 117, 
that this alteration in the language of the statute was in- 
tentional, and was made for the purpose of meeting the case 
of a wound inflicted otherwise than by an instrument, as, for 
instance, with the hand. 26 & 27 Viet. c. 29, s. 7, enacts that 
any witness who answered a question put to him by commis- 
sioners appointed to inquire into corrupt practices at an election, 

shall be entitled to receive a certificate stating that such 
witness was required by the commissioners to answer questions, 
the answers to which tended to criminate him, and that he had 
answered such questions.” In R, v. Price (1871), L. E. 6 Q. B. 
411, it was contended that under this section the commissioners 
had a discretion as to granting certificates of indemnity, and 
that they might refuse to grant such certificates if the questions 
had not in their opinion been satisfactorily answered. In 
support of this contention it was argued that this enactment 
was in substance the same as that of 15 & 16 Viet. c. 57, ss. 9, 
10, for which 26 & 27 Viet. c. 29, s. 7, had been substituted. 
It appeared, 'however, that the earlier statute merely enacted 
that where any witness is examined by commissioners, such 
witness shall not be indemnified unless he receive from such 
commissioners a certificate. . . .” There w’as, therefore, a 
material difference between the language employed in the two 
statutes, and -when,” said Cockburn, O.J., the Legislature, 
in legislating in pari materia and substituting certain provisions 
for those which existed in an earlier statute, has entirely 
changed the language of the enactment, it must be taken to 
have done so with some intention and motive.”] 

[But although, as has been said, this presumption is generally 
to be made, and ^^it is certainly to be wished,” as the Judicial 
Committee said in Casement v. Fulton (1845), 5 Moore, P. C. 
130, 141, ‘Hhat, in framing statutes, the same words should 
always be employed in the same sense ” ; still, there are many 
instances to be found of the Legislature departing from 

it) How far these Acts were intended to consolidate and to amend respectively 
is best ascertained by reference to the editions of the Acts published by the late 
Mr. Greaves, Q.C., the draftsman of the Acta. 
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language previously used for the purpose of conveying a certain 
meaning witlioiit intending to depart from that meaning. 

When the Legislature/’ said Blackburn, J., in L. v. Battle 
(1870), 1 0. G. B. 248, 252, change the words of an enactment, 
no doubt it must be taken prmafaeie that there was an intention 
to change the meaning ” {u). This, however, is not 
so, for we find, as a matter of fact, that, as Blackburn, J., 
observed in Hadley v. Berks (1866), L. E. 1 Q. B. 444, 457, 

in drawing Acts of Parliament, the Legislature, as it would 
seem, to improve the graces of the style, and to avoid using the 
same words over and over again, constantly change ” the words 
without intending to change the meaning. Thus, in Be Wright 
(1876), 3 Ch. D, 70, 78, Mellish, L.J., said, with regard to the 
departure in the Bankruptcy Act, 1869, from the language used 32 & 33 Viet, 
in the Bankruptcy Act, 1849 : “Everyone who is familiar with the 
present Act knows that the language of the former Acts has been 
very much altered in many cases where it could not have 
been intended to make any change in the law.”] And, as 
Brett, M.E., said in Att,-Gen, v. Bradkmgh (1884), 14 Q.. B. D. 

667, 684 : “ It was contended that the word ^ made ’ in the 
expression in the Parliamentary Oaths Act, 1866, Hhe oath 29 & so Viet, 
shall be made,’ was to be construed as if it were different from 
the word ‘ taken.’ But,” said Brett, M.E., “it seems to me, 
looking at the preamble, and at the manner in which the word 
is used, that the word ^ made ’ has precisely the same effect as if 
it were ^ taken.’ ” 

[In Monteith v. McGavbi (1838), 5 Cl. & F. 473, 479, Lord Exception 
Cottenham said that “ when Parliament provides for a particular ^eb^ted if 
mode of proceeding in one particular case, and makes no such statute care- 
provision in another case, it must not, as a general rule, be kssly drawn, 
assumed that this arises from mere negligence or inattention in 
the framers of the Act.”] But, as Brett, M.E., said in Nottage 
v: Jackson (1882), 11 Q. B. D. 627, 630, “persons who draw 
Acts of Parliament vfill sometimes use phrases that nobody else 
uses ; consequently we do sometimes meet with expressions in 
statutes which we are compelled to believe were introduced, not 
for any specific pm-pose, but in consequence of the slovenliness 
of the draftsman.” [Thus, in R, v. Buttle (1870), L. E. 1 
C. C. E. 248, 250, the question was whether, when 26 & 27 Yict. 

0. 29, s. 7, enacted that “ no statement made by any person in 
answer to any question put by [certain] commissioners shall, 
except in oases of indictments for perjury, be admissible in 
evidence in any proceeding,” the expression “indictments for 
perjury” applied to perjury in general, or only to perjury com- 
mitted before the commissioners. It appeared that a previous 
statute had contained a similar provision, but that the expression 


ill) In 46 & 47 Viet, c. 51, s. 59 (1, b), the old enactment of 15 & 16 Viet, 
c. 57, 8. 8, is re-enacted, thereby showing that the change of words introduced 
into 26 & 27 Viet. c. 29, s. 7, was not intended to change the meaning. 
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used in that statute was “indictments for perjury committed in 
such, answers ” ; consequently it was argued that the Legislature 
intended a change of meaning by this change of words. It was 
held, however, that to put upon the expression used in the later 
statute the meaning contended for would be subversive of one of 
the most important principles of the common law, and that it 
must be supposed, therefore, that there was no reason at all for 
altering the language used by the earlier statute, and that, as 
Kelly, O.B., said, “whoever framed the statute did it in a 
slovenly way, and showed great want of care in drawing it.’^ 
So also, if it appears that the older statute contains words of 
surplusage, these words may very well be left out in a subsequent 
Act without there being any intention on the part of the Legis- 
lature to alter the law. “ It appears to me,’* said Mellish, L. I., 
in lie Wood (1872), 7 Oh. App. 306, “that the framers of this 
[later] Act thought it would be an improvement to omit words 
as to intent in the cases where it was not necessary to prove such 
an intent, the words being then siuplusage and misleading ; and 
I think they may have been very properly left out without in 
any w^ay altering the law.”] Therefore, as Jessel, M.E., said in 
Had V. London Provident Building Society (1883), 23 Ch. D. 103, 
108, “ it is the duty of the Court first of all to find out what the 
Act of Parliament under consideration means, and not to 
embarrass itself with previous decisions on former Acts wLen 
considering the construction of a plain statute framed in different 
words from the former Acts.” “Any other com'se,” said the 
same judge in Ex parte Blaiherg (1883), 23 Oh. D. 254, 258, 
“ would be apt to lead us astray. If the later Act can clearly 
have only one meaning, we ought to give effect to it accordingly. 
But if, instead of doing this, w^e compare it with the former Act, 
and say that it differs from it to such and such an extent . . . 
and then consider the decisions upon the former Act, we might 
in that way go back to half-a-dozen older Acts, and, after con- 
sidering the decisions on them, we might at last arrive at a 
conclusion exactly contrary to the later Act.” 

“ Where a single section of an Act,” said Lord Blackburn in 
Mayor of Portsmouth v. Smith (1885), 10 App. Oas. 364, 371, “ is 
introduced into another \i.e. a subsequent] Act, it must be read 
in the sense which it bore in the original Act from which it was 
taken, and consequently it is perfectly legitimate to refer to all 
the rest of that Act in order to ascertain what the section meant, 
though those other sections are not incorporated into the new 
Act. I do not mean that if there was in the original Act a 
section not incorporated, which came by way of proviso or excep- 
tion on that which was incorporated, that should be referred to ; 
but all others, including the interpretation clause, if there be 
one, may be referred to.” 

[Light may also be thrown upon the meaning of an Act by 
taking into consideration enactments contained in subsequent 
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Acts {x) . Sometimes an Act is passed for the express purpose of 
explaining or clearing up doubts as to the meaning of a previous 
Act, and is called An Act of explanation.’^ As to such Acts, 
Lord Coke has said, in Butler and Baker^s case (1591), 3 Co. 
Eep. 31 a, that such an Act should not he construed hy any 
strained sense ^against the letter of the previous Act, for if any 
exposition should he made against the direct letter of the exposi- 
tion made by Parliament, there would be no end of expounding.” 
So also in Cro. Car. 33, pi. 6, the Court said : A statute of 
explanation shall be construed only according to the words, and 
not with an equity or intendment, for there cannot be an 
explanation upon an explanation.” But Acts of Parliament, 
without having been passed for the express pvu:pr.sr;,of explain- 
ing previous Acts, are sometimes spoken of as being legislative 
declarations ” or “ parliamentary expositions ” of the meaning of 
some earlier Act. Thus in Battersby y. Kirk (1836), 2 Bing. 
N. C. 584, 609, the Comd said : “ We cannot but consider these 
legislative enactments as forming a glossary for the proper inter- 
pretation of the expressions in the Bristol Dock Act which are 
considered to be left in doubt.” In Sandman v. Breach (1827), 
7 B. & C. 96, 99, the Court said: The subsequent statutes, 
which contain regulations as to hackney coaches, are too ambigu- 
ous to be taken as legislative expositions of the former Acts.” So 
again, in Swift v. Jr>r.dj-'ry (1874), L. E. 9 Q. B. 301, 312, Lord 
Coleridge, C.I., said : Whether one looks to the antecedent reason 
of the thing, or whether one looks to what may be called parlia- 
mentary exposition of the statute, upon both grounds it seems to 
me that the true construction is the one which has been con- 
tended for by the defendant.” But, as we have already pointed 
out (^), it is the Courts of law, and not the Legislature, who are 
the authorised expositors of the statute law of the land, so that 
anything in the nature of a “ parliamentary exposition ” of an 
Act of Parliament is only an argument that may be prayed in 
aid of attaching some certain meaning to a statute, and cannot 
be treated as per se conclusive.] 

But except as a parliamentary exposition, subsequent Acts are 
not available on the construction of prior Acts. 

It was laid down by A. L. Smith, J. (^:),in Ward v. Folkestone 
Waterworks (1890), 62 L. T. 325, that a statute cannot be 
construed by the light of subsequent statutes. In this ease an 
attempt has been made to construe the Waterworks Clauses Act, 
1847, by reference to the Polkestone Water Act, 1888. 


(a;) In Morgan v. London General Omnihiis Co. (1883), 12 Q. B. B. 201 at p. 207, 
Day, J., expressly witiidrew an expression of opinion to whicli he had previously 
given utterance at p. 205, as to not ‘‘construing the language of an earlier by 
that of a subsequent one.’’ 

[ij) Ante. p. 13. 

(b) His opinion is supported hy that of Lord Halshury in Knowles v. L. Y. 
Hail Co. (1889), 14 App. Cas. 248, 253. 


as “ parlia- 
mentary expo- 
sition ’ ’ of 
prior statutes. 


10 & 11 Yict. 
c. 17. 
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Thougli a private or local Act may repeal to some extent a 
public general Act, tbe parliamentary history of local Bills 
usually excludes the inference that they were intended to explain 
or construe public general Acts {a). 

On the other hand, prior Acts may in some cases be construed 
by the light of subsequent Acts, if the latter by their terms 
indicate that they were meant as a parliamentary exposition of 
the meaning of the former. 

3. [Light may also be thrown upon the meaning of an obscure 
enactment by the exposition of a statute by a text-writer of 
established repute (&)], for “ although/’ as Jessel, M.E., said 
in Ilenti) v. Wrey (1882), 21 Oh. D. 332, 348, ‘^the text- 
books do nit make law; they show more or less whether a 
principle has been 'generally accepted.” Such expositions are 
often prayed in aid. “ I should have no difficulty,” said 
Jevssel, M.E., in Re Warner’s Settled Estates (1881), 17 Ch. D. 
713, “without the assistance of the text- writers ; but it is very 
satisfactory to find they have considered it independently in the 
same w^ay.” [In Strother v, Eutchmson (1837), 4 Bing. N. 0. 
89, it wus doubted whether, by 13 Edw. 1, c. 31, a bill of excep- 
tions could be tendered to the judge of a sheriff’s court. “ If 
we look only at the express words of the statute,” said Tindal, 
C.J., “ the question could not be argued, for the statute refers 
only to proceedings before the superior Courts. We must look, 
however, not only to the statute, but to the commentary of 
Lord Coke, which has been uncontradicted to the present 
day. . . , When we see the authority of so great a writer not 
only un contradicted but adopted in all the digests and text- 
books, we can scarcely err if we adhere to his opinion.” So in 
Mayor^ of Newcastle v. Att.-Gen. (1845), 12 CL & F. 402, it 
wns a question what was the meaning of the words “ all and 
every ]person and persons,” as used in 39 Eliz. c. 3. It appeared 
that Lord Coke, in 2 Inst. 722, had explained these words as 
extending “ to such bodies politic as may aliene,” but that there 
had never been any judicial decision on the point. It was 
sought by the appellants to overrule Lord Coke’s opinion as 
being “ an opinion written in a closet, offhand, without any 
discussion, and not confirmed by any decision in Court.” But 
the House of Lords unanimously adopted Lord Coke’s exposi- 
tion of the statute. Or, if the meaning of some particular word 
in a statute is doubtful, “the expressions of text- writers, as 
evidencing the constant practice of the profession” (as Lord 


{a) Occasionally, as in the case of the London Building Act, IS 94, an Act 
introduced as a private Bill deals with a number of Acts included among the 
public general Acts, and “ corporation ” Acts not infrequently substitute a local 
for a general law so far as concerns the area legislated for. 

{b) The authority of text- writers is of course very different. Bacon’s read- 
ing,’’ said Erie, C.J., in Eeelis v. Blain (1864), 18 G. B. ET, S. 108, “is entitled 
to very great respect. So Chief Baron Comyns, whose great work stands high 
in the estitnation of every one in the profession.” 
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Cairns said in Alexander v. Kirkpatrick (1874), L. E. 2 H. L. 
(Sc.) 397, 400, with, regard to the construction of deeds) may 
very properly be taken into consideration, especially if there is 
no interpretation clause in the statute. Thus, in i?. v. Rltson 
(1869), 1 C. 0. E. 200, the question to be decided was the 
meaning of the word forge ” in 24 & 25 Yict. c. 98, s. 20. 

There is,’’ said Kelly, O.B., “no definition of the word 
^ forgery ’ in the statute on which this indictment is framed, but 
the offence has been defined by very learned authors, and we 
find that there is among them no conflict of authority.” The 
Gom-t then adopted the definition as laid down in the text-books 
on the subject.] 

4. In Read v. Bishop of Lincoln^ (1892) App. Gas. 644, 653, 
it was held that historical investigation (c) may be made as to 
contemporary usage, and the results used in argument upon an 
old statute when the facts are ancient facts of a public nature. 
The ratio decidendi was in substance that in such cases con- 
temporaneous usage was material as determining the meaning 
of the Prayer-book and the Acts establishing it, and that having 
regard to the lapse of time, historical investigation was of value 
to supplement the words of the documents under consideration. 
This decision applies to some extent as a guide to interpretation, 
but is mainly the affirmation of a rule of evidence as to the 
mode of ascertaining ancient facts. [But light may be thrown 
upon the meaning of an obscure enactment by taking into con- 
sideration the particular construction which for a long period of 
time id) has, as a matter of fact, been put upon it. “ Optima 
legim inRrpres conmetudof said Lord Goke (h), in 2 Go. Eep. 
81, and this principle still holds good. “ We did not think,” 
said the Gourt in Oox v. Leigh (1874), L. E. 9 Q. B. 333, 340, 
“ that the words of the statute are sufficiently wide to justify 
us in putting a construction upon the statute different from that 
which has been entertained for 160 years.” Thus, in R, v. 
Cuthush (1867), L. E. 2 Q. B. 379, the question arose whether 
justices have power, under sect. 25 of the Summary Jurisdic- 
tion Act, 1848, to sentence to imprisonment which is to com- 
mence at the expiration of an existing term of imprisonment. 
The enactment being similar to that of 7 & 8 Geo. 4, c. 28, 

{g) See tlie views of Lord Langdale expressed in the Gorham case^ noted a7ite^ 

p. 121. 

{d) That is to saj, ^‘one or two centuries,’’ as Lord Watson said in Clyde 
Nav'igation Trustees v. Laird (1883), 8 App. Gas. 658, 673 : but, he added, 

Contemporanea expositio is of no value in construing a statute passed in the year 
1858.” Vide ante^ p. 80. 

[e) [In 2 Inst. 136, he says : Contemporanea expositio est fortissima in lege’’'* ; 
and (1 Inst. 186 a) that communis opinio is ^‘of good authority in law : a commimi 
ohservayitia non est TecedendmnT~\ See also note (69) by Hargrave, where it is 
said that this was the origin of the maxim, Communis error facit Jus ; a maxim 
which Lord Kenyon saidhe “ would never resort to ” : T. v. Lssex (1792), 4 T. K. 
594. As to deeds, see Norton on Leeds (1906), pp. 132 — 143 : and as to 
documents generally, see A. E, E, v. Lord Eastings, (1900) A. C. 260. 


Usage. 


11 & 12 Viet, 
c. 43. 
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s. 10 (rep.), the Court, "before arriving at a decision, thought 
it important to ascertain what had been the practice of the 
judges under the last-mentioned Act.’^ Upon ascertaining 
what had been the practice, they treated it as affording a con- 
temporaneous expression of the effect of 7 & 8 Geo. 4, c. 28, 
s. 10,” and accordingly held that the statute of 1848 must be 
construed in the same way (/) .] 

[As a general rule, this canon of construction is applied even 
if the Court be of opinion that the particular construction 
which has been so long acquiesced in is not the right one], so 
that if the matter had been res integra the Court would have 
put a different construction on the statute in question. In Ex 
parte ^ Willeg (1883), 23 Ch. D. 118, 127, Jessel, M.E., where 
a series of decisions have put a [particular] construction on an 
Act of Parliament, and have thus made a law which men follow 
in their daily dealing, it has been held, even by the House of 
Lords, that it is better to adhere to the course of the decisions 
than to reverse them, because of the mischief which would 
residt from such a proceeding ” (^). [“I think,” said Lord 

Cairns in Inland EcA:cn'ue Commissioners v. Earrison (1874), 
L. 11, 7 PI. L. 1, at j). 9, “ that with regard to statutes of that 
kind above all others it is desirable not so much that the 
principle of the decision should be capable at aU times of justi- 
fication, as that the law should be settled, and should, when once 
settled, be maintained without any danger of vacillation or 
uncertainty” (7). Jm MigneauH Y.Malo (1872), L. E. 4 P. C. 
123, the question arose as to what wns the effect of a Canadian 
statute passed in 1801, which enacted that, “whereas doubts 
have arisen touching the method now follow^ed of proving wills 
before a judge of the couits of civil jurisdiction in the province ; 


(/) The settled pj^actice of conveyancers has been accepted as eontemporanea 
exyositio of a statute. See emte^ p. 83. 

[g) [This rule of construction is also acted upon in America. In McKean v. 
Delaney (1809), 5 Cranch (U. S.) 22, 32, Marshall, C.J., said: ‘'Were this Act 
of 1715 now for the first time to be construed, the opinion of this Court would 
certainly be that this deed was not regularly proved. . . . But in construing 
the statutes of a State on which land titles depend, infinite mischief would ensue 
should this Court observe a different rule from that which has been long 
established in the State.” Similarly, we find that where there has existed for 
a long series of years a practice in a particular court as to the inadmissibility of 
evidence of a certain character, the ultimate Court of Appeal will not alter such 
practice, although it appears that the practice was erroneous in its origin : 
Jamrin v. De la Mare (1861), 14 Moore, P. C. 334. Similarly, with regard to 
the construction of ancient documents, Lord Chelmsford said, in Lord Advocate 
V. Sbiclair (1867), L. B. 1 H. L. (Sc.) 174, 178 : “ The rule is that ancient docu- 
ments of every description may, in the event of their containing ambiguous 
language, be interpreted by what is called contemporaneous and conterminous 
usage under them.” And in Kicol v. Laid (1867), L. P. 1 H. L. (Sc.) 127, 131, 
Lord Westhury said: “A very liberal interpretation should be given to the 
language of these decrees, so as to support long usage, and the conclusions 
which may faiily be derived from the acquiescence of persons who had an 
interest in ^ them if not well founded.”] 

(A) But i". ' > (1889), 14 App. Cas. 209, 222, Lord Macnaghten. 
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"be it therefore enacted, that such proof shall have the same force 
and effect as if made and taken before a Coimt of Probate.’’ 

At first sight,” said the Judicial Committee, ^At certainly 
appeared to their lordships that this language availed to intro- 
duce the law of England with respect to the conclusiveness of a 
probate duly granted into the law of Canada. . . . This, more- 
over, appears to their lordships to he the true construction of the 
words ‘ such proof shall have the same force and effect as if 
made and taken before a Court of Probate.’ Then* lordships, 
however, think that they cannot consider this matter now as res 
Integra. They cannot disregard the practice of the Canadian 
Courts with respect to it for the last seventy years. They 
have therefore made as careful an investigation into the 
practice as chcumstances permit.” . . . (And at p. 139), 
“ Upon the whole, it appears to their lordships that, by the 
uninterrupted practice and usage of the Canadian Couids since 
1801, the law has received an interpretation which does not 
affix to the grant of probate that binding and conclusive 
character which it has in England . . . their lordships there- 
fore think that they ought not to advise Her Majesty that a 
different construction ought noiv to be put upon the law.” 
Similarly, in Evanturel v. Emntiirel (1869), L. E. 2 P. C. 
462, which turned upon the construction of Article 289 of the 
Coutume de Paris, as declared by the Parliament of Paris in 
1580, the Court said as follows : ‘‘ It appears therefore to their 
lordships, that even if the French authorities were admitted to 
be in favour of the stricter construction of the article in question, 
the latter interpretation has, both by decision and long usage, 
acquired the force of law in Lower Canada.”] 

In London County Council v. Erith Overseers, (1893) App. 
Gas. 562, 598, Lord Herschell said, with reference to E. v. W. 
Middlesex W, W. (1859), 1 E. & E. 716, under which under- 
ground sewers had been held exempt from rates : ‘‘I entirely 
concur in deeming it inexpedient to interfere, in such a matter 
as this, with a long course of practice supported by decisions 
which are not of very recent date. Therefore, even if it be not 
possible to rest upon grounds altogether satisfactory the exemp- 
tion of these sewers, yet on the ease being, as I have said, a very 
particular one, I could not advise your lordships to depart from 
a practice which has prevailed for a very long period, and which 
has been sanctioned by judicial authority ” ((i). And judges are 
particularly unwilling to upset long estabhshed usage or decisions 
on statutes which affect the form or contents of contracts. 

Lord Esher, M.E., in Philipps v. Pees (1889), 24 Q. B. D. 17, 
21, said, as to a decision on the construction of a contract : If 

¥ 

(i) As to tlie limits of the exemption, see Sewerage JBcl. v. 

N'ewport Union, (1901) 1 K. B. 406 (C. A.), ami Kva.j ..n Bating* (2nd ed.), 
p. 143. 
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tills were a contract in daily use, and if tlie decision whicli we 
are overruling had been acted upon thi'oughout the country for 
a long time, it might be that we should feel bound to follow it, 
on the ground of the number of persons who had acted upon it, 
even though we did not agree with it/’ Lord Fitzgerald, in 
Harding v. Hoicedl (1889), 14 App. Gas. 315, put the same rule 
as follows : — Their lordships do not intend ^in the least to 
question the principle which governs the construction and effect 
of that statute as now long established by decided cases. It has 
been said over and again, that ^ so many titles stand on it that 
it must not be shaken,’ and in that their lordships concur.” 
And in Lane, and Yorks. Rail. Co. v. Bury Corporation (1889), 
14 App. Gas. 417, a case upon sect. 46 of the Eailways Clauses 
Consolidation Act, 1845 (8 & 9 Yict. c. 20), Lord Herschell 
said : A construction was put upon the clause with which we 
are now dealing as long ago as 1858, and by very learned judges 
of the Court of Queen’s Bench (/;). The view so taken was 
shortly afterwards approved and followed by the Couid of 
Exchequer {1). And there are, as it seems to me, special reasons 
why a judgment so given should not be distui'bed, unless it be 
clearly shown to have j)roceeded upon an erroneous view of the 
law, inasmuch as the clause which there received construction 
was contained in an enactment which did not of itself produce 
any legal results ; it only had effect if incorporated by a subse- 
quent Act of the Legislature in statutes giving powers to railway 
companies. And one cannot but see that the construction put 
upon an enactment of that description may well have affected 
the action of the Legislature in subsequent cases when they had 
to consider what obligations they should or should not impose 
upon the railway companies to whom they w^ere giving powers. 
At the same time, if it could be established that' the decision was 
manifestly erroneous, your lordships would be bound to give 
effect to that view, and to hold that the statute must be construed 
according to its natural meaning, notwithstanding the interpre- 
tation which had so long ago been put upon it by eminent 
judges” (m). 

Usage is not admitted as interpreting a statute or rule, unless 
established uniformly and for a long period. Eight years was 
held by Lord Blackburn (in Danford v. MHnuUy (1882), 8 App. 
Gas. 456, 463) insufficient to establish a particular construction 
of E, S. C. 1875, Ord. 19, r. 50, as to pleading possession in an 
action for ejectment. 


{h) mrth Staffordshire Bail. Co. v. Bale (1857), 8 E. & B. 836. 

{1) j^hewcastle Turnffhe Trustees v. Bforth Staffordshire Bail. Co. {I860), 5 H. & 
K. 160. 

{ni) In Maddison-v . Emmerson (1906), not yet reported, the J. C. afSrmed a deci 
eion of the Supreme Court of Canada overruling a clearly erroneous interpretation 
which had been put upon 21 Jas. 1, c. 14, by the Supreme Court of New 
Biunswick in deference to the current of decisions in that province. 
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Fry, L.J., in Reid v, Reid (1886), 31 Gh. D. 402, 410, said : Limitations 
‘‘We are told that a series of decisions on this section has gone far 
to establish the rights under it ; bnt looking at the conflict which 
has taken place in the courts of first instance, it appears to me 
impossible to say that there is any course of decisions which can 
in any way bind, or ought seriously to influence, the Court, 
although we shall always look with the greatest possible respect 
on the reasons for which the judges of first instance have come 
to their decisions/’ In Clyde Navigation Trustees v. Laird 
(1883), 8 App. Gas. 658, it was in dispute whether the Clyde 2i & 2-2 Yict. 
Navigation Consolidation Act, 1858 (repealing eight prior Acts), 
imposed navigation dues on timber floated up the Clyde in logs 
chained together. From 1858 to 1882 dues had been levied on 
this class of timber without resistance from the merchants who 
owned it ; and some judges in the Gomd of Session suggested 
that this non-resistance might be considered in construing the 
statute. On this Lord Blackburn (at p. 670) said: “I think 
that [submission] raises a strong prima facie ground for thinking 
that there must exist some legal ground on which they [the 
merchants] could not resist. And I think a Court should be 
cautious, and not decide unnecessarily that there is no such 
ground. If the Lord President [Inglis] means no more than 
this when he calls it ^ contonporanea expositio of the statutes 
which is almost iiTesistible,’ I agree with him [see ante, p. 80]. 

I do not think that he means that enjoyment at least for any 
period short of that which gives rise to prescription, if founded 
on a mistaken construction of a statute, binds the Court so as to 
prevent it from giving the true construction. If he did, I should 
not agree with him, for I know of no authority, and am not 
aware of any principle, for so saying.” 

[And it is important to bear in mind, as Grose, J., pointed Usage will 
out in R. T. Eogg (1787), 1 T. E. 728, that although “where 
the words of an Act are doubtful, usage may be called in to of statute if 
explain them,” still that “ usage ought not to be attended to in jne^ing is 
construing an Act of Parliament which cannot admit of different 
interpretations. ’ ’ ‘ ‘ Where, ’ ’ said Lord Brougham, in Magistrates of 
Liinbar v. Riichess of Roxburgh (1835), 3 Cl. & F. 325, 354 ; 6 Eng. 

Hep. 1462, “ a statute speaking on some points is silent as to others, 
usage may well supply the defect ; for where the statute uses 
language of doubtful import, the acting under it for a long 
course of years may well give an interpretation to that obscure 
meaning and reduce that uncertainty to a fixed rule . . . but it 
is quite plain that against a plain statutory law no usage is of 
any avail.”] And in Northam Bridge Co, v. R, (1886), 55 
L. T. 759, Chitty, J., held that neither usage nor long- continued 
practice (for eighty years) could render the Crown liable to pay 
bridge tolls from which it was exempted by the plain terms of 
the Post Office Management Act, 1837 (gi). 


[n) See also the authorities cited ante^ pp. SO — S3. 


7 Will. 4 & 

1 Viet. 0. 33. 
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TT^at Sources of Information outside a Statute 


Kor will usage [Again, usage cannot be operative as an interpreter of a 
statute uiiless it appears tbat the statute in question has been 
LnstnLaion niiiversally construed in a particular Avay. ‘‘If/’ said Lord 
has beeuuni- Gottenham in The Waterford Peerage Claim (o) (1832), 6 CL & 

there has been a course of decisions, and the 
decision first made has been adhered to and confirmed by other 
decisions, that is what is called a current of authorities too 
strong to be resisted. ... I am not aware of any case in Avhich 
a single decision, even of a Court of competent jurisdiction, 
liaAung before it properly and judicially the matter on which it 
was pronouncing a judicial decision, has been held to operate so 
upon the plain meaning of a statute.” Thus, in Panic of Ireland 
V. Eeanfs Charity (1855), 5 H. L. C. 405, it appeared that it 
has been the usual, but not the universal, practice to make up 
record, when a bill of exceptions had been tendered, in a 
particular way in accordance with what was supposed to be the 
meaning of 28 Greo. 3, e. 31. But the House of Lords, acting 
on the opinion of the judges, held that this statute had been 
wrongly understood. “ The answer to the question put to us,” 
said the judges, “depends wholly on the construction of the 
Irish Act of 28 Greo. 3, c. 31. We understand that in acting 
upon the statute in Ireland a practice has been prevalent, though 
not universal, which is at variance rvith oiir opinion as to its 
proper construction. We conceive that the meaning of the Act 
is so clear that we ought not to give any weight to the practice.” 
Similarly, in B. v. Hogg (1787), 1 T. E. 728, it was argued 
that a certain class of property in Eochester was not liable to be 
rated under 43 Eliz. c. 2, s. 1, because it was not the custom of 
the town to rate that class of property. But this argument did 
not prevail. “ We are,” said Grose, J., “ interpreting a universal 
law, which cannot receive different constructions in different 
towns. It is the general law that this kind of property should 
be rated, and we cannot explain the law differently by the usage 
of this or that particular place.”] He added that while an 
agreement among the inhabitants might bind them, it was no 
guide to the construction of the statute {p ) . 

Statutory 5. Where the language of an Act is ambiguous and difficult 

rulea. construe, the Court may, for assistance in its construction, 

refer to rules made under the provisions of the Act, especially 
Avhere such rules are by the statute authorising them dh’ected to 
be read as j)tirt of the Act. 

Eor not only is every part of the statute itself to be tal^en 
into consideration in order to ascertain the meaning of any 

(o) [It was argued in this case that an opinion given by Lord Coke and the 
two other chief judges of England, at the request of the Privy Council, upon the 
eSect of the Irish statute, 28 Hen. 8, c. 3, ought to be conclusive, even though 
erroneous.] 

{p) Vide afite, p. 77, and W tE. It, v. Zoo'd Eastings, (1900) A. C. 260, 268, 
Lord Davey. 
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May be used for throiciug Light upon tts MeMjuj. 

olDSOiu-e expression, but “recouije C^lso] 

which have been made under the f 

construction of the Act is ambiguous and doubtful on any point, 
and if we find that in the rules any particular construction ha 
W put on the Act, it is 

construction ” ; per James and Melhsh, L. JJ., m Ea- pai 

^^Th\^se^rSes tern assort of contemporanea expositlo. But it is 
not clear whether they are to he deemed 

(a) The practice of conveyancers ; 

(b) Parliamentary exposition ; or 
(o) Administratme exposition. 

Pules made for the Gomts may be regarded as jnclicaal expo- 
'y UQ n-P flip Act (a) But too mucli stress cannot he rested 

ment has delegated authority to make them (r). 

(,) Per Lord O’Hagan in Lts^?ned'in tme 

J r.“ 
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Interpreta- 1. The best dictionary (a) is but a guide to tbe true meaning 

tion by con- ^ word in a particidar context, and can never be an absolute 
antliority on so varied and fluctuating a subject as language. 
It facilitates the comparison of the different meanings of a word, 
and aids tbe memory of the person in search of the particular 
meaning, but can rarely anticipate the exact colour which will 


{a) The position of a writer on the construction of statutes is at best that of 
the author of a judicial lexicon. He can at most be a compiler and arranger 
of materials, and can but facilitate the formation of the judgment of others by 
arranging and marshalling the materials furnished by the statute-book and by 
judicial decisions thereon. 
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Interpretation by Context. 

te given to any word or phrase by the context in which it 
is set. 

The true mode of ascertainment is that said to have been first 
used by Sir Thomas More(Z?), viz., that words cannot be con- 
strued effectively without reference to their context. 

Their meaning is to be ascertained by reference to the whole 
of the Act, including, if necessary, the preamble (c) (Colqiihoiin 
V. Broolxs (1889), 14 App. Cas. 493), ancl, perhaps, even the full 
title. A statute must be read as a whole, therefore, the lan- 
guage of one section may affect the construction of another ’’ [d). 

But now that Acts are divided into separate sections, each 
having effect as a substantive enactment without introductory 
words (^), the section in which the obscure words occim is first 
to be considered (/) . It is only in a second or last resort that 
the rest of the statute, or the preamble, or the scheme or govern- 
ing intention is to be regarded. 

It is a well-established rule of grammar that the meaning of 
words depends largely, if not wholly, upon their collocation, 
and the statutory rule of construction is to follow the rules of 
grammar if possible. It is, however, by no means unusual for 
Parliament, by interpretation clauses, to alter the ordinary mean- 
ing of words. 

Ordinary dictionaries are somewhat delusive guides in the TJseofdic- 
construction of statutory terms. 'In Midland Rail. Co. v. Robinson tionaries. 
(1889), 15 App. Cas. 19, 34, the question arose w'hether the 
word mine in sect. 77 of the Railways Clauses Act, 1845, 8 & 9 Yict. 
included beds or seams which could only be w^orked by open or 
surface operations. Lord Herschell had cited Dr. Johnson as 
defining a quarry to be a “ stone mine.^’ But Lord Macnaghten 
(at p. 34) said : “I continue to think that the word [mine] was 
used both in the heading and in the section in the sense in 
which, if I am not mistaken, every English judge who had 
occasion to consider the meaning of the word before Farie’s case (i 888)13 App. 
was decided, took to be its ordinary signification. It seems to 
me that on such a point the opinions of such judges as Kin- 
dersley, V.-C., Tuimer, L.J., and Sh* George Jessel are probably 
a safer guide than any definitions or illustrations to be found in 
dictionaries.^’ 

{h) “ Here I will remark, that no one ever lived who did not at first ascertain 
tlie meaning of words, and from them gather the meaning of the sentences 
•which they compose — no one, I say, with one single exception, and that is our 
own Thomas More. For he is wont to gather the force of the words from the 
sentences in which they occur, ]V p-o study of Greek, This is not 

contrary to grammar, but above k, a:: . k ' ■■ of genius ” (Pace, quoted in 
Bridgett’s Life of More, p. 12). 

{c) I'ost. p. 183. 

{ci) Ilbert, Statutory Methods and Forms, 250. 

\e) Interpretation Act, 1889, s. 8. It is by virtue of this general rale that 
the Statute Law Bevision Acts excise the words of enactment in Acts passed 
before 1850. 

(/) Spejicer v. Metropolitan 'Board of Worlcs (1882), 22 Oh, D. 142, 162, Jessel, 
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Interpretation of Words. 


Legislative 

dictionary. 

Interpretation 

clauses. 


The Inter- 
pretation Act, 
1889. 


No doubt reference to the better dictionaries does afford, 
either by definition or illustration, some guide to the use of a 
term in a statute. Lord Coleridge said, in E. v. Peters (1886), 
16 U. B. D. 636, 641 : I am quite aware that dictionaries are 
not to be taken as authoritative exponents of the meanings of 
words used in Acts of Parliament, but it is a well-known rule 
of Courts of law that words should be taken to be used in their 
ordinary sense, and w^e are therefore sent for instruction to 
these books. There is not at present any complete English 
dictionary, such as that of Grimm in German or Littre in 
French, which affords an adequate amount of apt illustration 
for the acciuate ascertainment of the meaning of an ambiguous 
word, and the statutory context is probably a far better guide 
than any lexicon. But the Oxford Dictionary of the English 
Language bids fair to surpass the efforts of its continental 
predecessors, and to be constructed on a superior method. 

Till quite recently the terminology of statutes has been mainly 
derived from what may be called the dictionary of law, and the 
accmnte interpretation of legal terms is to be sought in decided 
cases or authoritative W'orks rather than in popular dictionaries. 
Law books are usually altogether at sea about the derivation of 
law terms, but are generally pretty accurate as to their received 
meaning. 

Where terms of art are used, reference must be made to books 
which show the sense in which they w^ere understood when the 
statute in question was passed. 

Thus, “political crime’’ in Re Castioni (cj) was defined after 
considering Mill’s and Stephen’s discussions of its meaning. 
And “direct taxation” in the British North America Act of 
1867 was determined by regard to w^orks on political economy (/<'). 

(a) The more modern statute contains, in the form of an inter- 
pretation clause, a little dictionary of its own, in which it 
endeavours to define, often arbitrarily, the chief terms used. 
Any ambiguity in the definition of such terms can rarely be 
solved otherwise than b}^ examination of the statute itself, or 
other enactments with which it is to be read by reason of its 
subject-matter or the direction of the Legislature. 

(b) Besides the special interpretation clauses now usual, the 
Interpretation Act of 1889 (o2 & 53 Yict. c. 63) {i) has provided 
many general statutory interpretations of words presumably 
applicable, “ unless a contrary intention appears,” in all Acts, 
whether public, local and personal, or private [k ) . These defi- 
nitions sometimes overlap those in prior Acts, but do not touch 
the prior definitions, except so far as the Interpretation Act 

{g) (1891) 1 Q. B. 149. 

[h) BanJa of Toronto v. Lamhe (1887), 12 App. Cas. 575, 581 ; Brewers, 
Association of Ontario v. Att,-Gen. for Ontario^^ (1897) A. 0. 231, 236. 

if) Printed in fuU in Appendix C. Por a list of Colonial Interpretation Acts, 
see Appendix C. 

f) Int. Act, 1889 (52 & 53 Viet. c. 63), s. 39. 
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repeals and re-enacts, with or without modiflcationj the sub- 
stance of prior legislation. 

Where the Act of 1889 contains a rule as to construing Acts 
passed after 1889, it does not afiect the construction of Acts 
passed before that date, although continued or amended by Acts 
passed after 1889 (/). 

Those definitions which are of most general importance are 
set out below, the rest being relegated to Appendix A. 

In all Acts passed since 1850, and in the case of offences 
punishable on an indictment or on summary conviction, also in 
Acts passed in or before that year relating to the offence, words 
importing the masculine gender include females, and words in 
the singular include the plural, and words in the plural include 
the singular (w). Lord Selborne, in Conelhj v. Steer (1881), 
7 Qj, B. D. 520, accepted as of general validity the latter part 
of this rule, saying : “In construing a statute, plural is to be 
read as singular whenever the nature of the subject-matter re- 
quires it.’’ 

The Interpretation Act, 1889, lays down the following rules 
as to the meaning of the word “ person ” : — 

In the Act and in all Acts passed since 1889 it includes any 
body of persons, corporate or unincorporate, unless a contrary 
intention appears (n). In all Acts, lohenerer pamcl^ under 
which a forfeitme or penalty is payable to a party aggrieved, it 
is payable to a body corporate where that body is the party 
aggrieved (<?). And in the construction of all enactments, 'iclien* 
ever passed, creating an offence punishable on indictment or on 
summary conviction, the expression “ person,” unless a contrary 
intention appears, includes a body corporate [p). This rule 
gives statutory effect to the rule of construction of “person ” as 
stated by Lord Selborne, L.O., in Pharmaceutical Society v. 
London and Provincial Supply Association (1880), 5 App. Oas. 
857, 861, where it was decided that “person” in sects. 1, 15, of 
the Sale of Poisons Act, 1868 (31 & 32 Viet. c. 121), did not 
include a corporation : — “ There can be no question that the 
wmrd ^ person ’ may, and I should be disposed myself to say 
primd facie does, in a public statute include a person in law, that 
is, a corporation, as well as a natural person. But although that 
is a sense which the word will bear in law, and which, as I said, 
perhaps ought to be attributed to it in the construction of a 
statute, unless there should be any reason for a contrary con- 
struction, it is never to be forgotten that in its popular sense and 


[l) Int. Act, s. 40. 

{m) Int. Act, s. 1 ; repealing and re-enacting 7 & 8 Geo. 4, c. 28, s. 14. 

(w) Sect. 19. 

(c) Sect. 2 (2) ; see Cortis v. Kent W. W, (1827), 7 B. & 0. 314 ; Boyd v. 
Croydon Bail. Co. (1838), 4 Bing. N. C. 669 ; Eoc parte Speering (1890), 11 N. S. 
W. Rep. Law, 407. 

[p) Sect. 2 (1), vide infra, Part III. ch. iii. 


Kum'ber and 
gender. 


Person. 
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Interpretation of Words, 


Time. 


ordinary use it does not extend so far. Statutes, like otker 
documents, are constantly conceived according to tke ordinary 
use of language ; and it is certain that this word is often used 
in statutes in a sense in which it cannot he intended to extend 
to a corporation. That accounts for the frequent appearance in 
some statutes of an express declaration that it shall extend to a 
body politic or corporate.’’ And he added (p. 862) : If a 
statute provides that no person shall do a particular act except 
on a particular condition, it primd facie natmal and reasonable 
(unless there be something in the context, or in the manifest 
object of the statute, or in the nature of the subject-matter to 
exclude that construction) to understand the Legislature as in- 
tending such persons as, by the use of proper means, may be 
able to fulfil the condition ; and not to those who, though 
called ^ persons ’ in law, have no capacity to do so at any time, 
by any means, or under any circumstances whatsoever ” (g) . 
Neither this judgment nor the provisions of the Interpretation 
Act, 1889, absolve the Court from the necessity to inquire under 
every penal statute whether its context supports or rebuts the 
statutory presumption that corporations are liable to the penalties 
imposed (r). 

Unless a contrary intention appears, month” means calendar 
month in every Act passed after 1850 (.s), and in contracts for 
the sale of goods is presumed to have the same meaning if). 

Expressions of time in statutes, deeds, or instruments, unless 
it is otherwise specifically stated, are to be construed as referring 
to Greenwich mean time for Great Britain and to Dublin mean 
time for Ireland (w). But this rule does not apply to such times 
as sunrise or sunset {x ) . 

In computing the time within which an act is to be done it is 
usual to exclude the first day and include the last day unless the 
words clear days ” are used, in which case both the first and 
last days are excluded (y). 

Commencement,” as applied to all Acts, means the time 


{q) See al?o p. 869, observations by Lord Blackburn as to oltences of which a 
corporation is capable. 

(r) See TcarJis, Gunston Tee, Ltd. v. Ward, (1904) 1 K. B. 1, 11, Cbannell, J". 
(6') Int. Act, s. 34. The computation is the same both for civil and criminal 
cases. But in the Prison Act, 1S9S (61 & 62 Viet. c. 41), it was deemed neces- 
sary to provide that in all sentences of imprisonment passed after 31st December, 
189b, the word “month’’ should be construed as meaning calendar month unless 
a contrary intention is expressed. In the Lnited States, whether in Pederal or 
State Acts, primti facie “month” means calendar and not lunar month. The 
English rule was never followed : Gitaraniy Trust Co. v. Green Cove Tailroad 
(1890), 139 TJ. S. 145, Brown, J, At common law the primary meaning of the 
term “month” has been held to mean lunar month: Lami'^. Llooper 
6 T. K. 226 ; Bruner v. Moore, (1905) 1 Oh. 305, Earwell, J. In the Ecclesiastical 
Courts “ month ” meant calendar month : Cateshy's case (1606), 6 Co. Kep. 62 a. 
(q 56 & 57 Viet. c. 71, s. 10. 

(b) 43 k 44 Viet. c. 9, There is similar legislation in the Australian Colonies, 
(rr) Gordon v. Gann (1899), 68 L. J. Q. B. 434. 

(V) See Appendix B., 5. v. “Day.” 
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when the Act comes into operation (s), i.e. immediately on the 
expiry of the day previous to the giving of the Eoyal assent^ or 
to the date specified in the Act for its coming into operation {a). 
This definition applies also to Orders in Council, orders, warrants, 
schemes, letters patent, rules, regulations, and by-laws made 
under statutory powers given by Acts passed after 1889. 

Financial year’^ in Acts passed since 1889 means, as to 
matters relating to the Consolidated Fund, or moneys provided 
by Parliament, or to the Exchequer, or to Imperial taxes or 
finances, the twelve months ending the 31st day of March (Z)), 
The term “ local financial year ’’ in Acts relating to local govern- 
ment in England, means the twelve months ending March 31 (c). 
This definition does not apply to the financial year for purposes 
of poor law accounts and audit. 

In Acts passed in or since 1890 distance is measured in a 
straight line on a horizontal plane {d). 

In all Acts expressions referring to writing are to be read as 
including printing, lithography, photography, and other modes 
of reproducing words in a visible form {e) , This definition 
appears to get rid of the difficulty which arose in i?. v. Coujoer 
(1889), 24 Q. B. D, 60, 533, as to the printed signature of a 
solicitor to a document. 

“ Oath ” and affidavit,’’ in the case of persons allowed to 
affirm or declare instead of swearing, include affirmation ” and 
^^declaration,” and the term ^^sw’ear” includes ‘^affirm” (/). 
This definition does not apply to what are usually called statu- 
tory declarations, made under the Statutory Declarations Act, 
1835 {[/). The latter are substitutes for oaths in certain cases 
for all persons, without regard to questions of religious belief or 
unbelief. 

In Acts passed between 1850 and 1890, county ” includes 
county of a city and county of a town as weU as a county at 
large (A). 

In Acts passed since 1889, “borough,” when used with refer- 
ence to local government, means a municipal borough in a place, 
including a city, for the time being subject to the Acts relating 
to municipal corporations in England or Ireland (/). When 
used with reference to parliamentary elections or the registration 


(;:) Int. Act, s. 36 (1). 

(a) See CoIby. (1892), 19 Out. App. 111. 

(b) Int. Act, s. 22. The old financial year began 25th March (0. S.), i,e., 
5th April (N. S.). 

(£?) 51 & 52 Viet. c. 41, s. 73 (1), and 56 & 57 Viet, c, 73, s. 75 (1) ; 62 & 63 
Viet. c. 14, 8. 14. 

{d} Int. Act, s. 3 {cf. 13 & 14 Viet. c. 21, s, 4). 

(e) Int. Act, s. 20. 

(/) Int. Act, s. 4. See Oaths Act, 1888 ; Archhold, Or. PI. (23rd ed.), 1053. 
(y) Int. Act, s. 21. 

{%) Int. Act, s. 4 {cf. 13 & 14 Viet. c. 21, s. 4). 

(i) It therefore does not apply to the City of London nor to a metropolitan 
borough created under 62 & 63 Viet. c. 14. 


Distance. 

Writing.^ 

Oath. 

5 & 6 wni. 4, 
c. 62. 

County, 

Borough. 
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Inteq^retation of Words. 


Parish. 


Poor law 
union. 

4 & 5 wni. 4, 
c. 76. 


‘‘Shall’’ and 
“may.” 


3 & 4 Yict. 
c. 86. 


Ordinary 
terms and 
expressions 


of parliamentary electors, it means any borough, burgh, place, 
or combination of places (other than a county or division of a 
county, or a university or combination of universities) which 
returns a member to serve in Parliament (/i‘) . 

In Acts passed since 1866, parish means, as respects 
England and Wales, a place for which a separate poor rate is or 
can be made, or for which separate overseers are appointed (1), 

In Acts passed since 1889, “poor law union’’ means, as to 
England and Wales, any parish or union of parishes for which 
there is a separate board of guardians elected under the Poor 
Law Act, 1834, or amending Acts, or body of persons performing 
under any local Act the like functions (m). 

The meaning of the words “ shall ” and “ may ” is the subject 
of constant and conflicting interpretation. The proper rule is 
laid down in Julius v. IBishoj) of Oxford (1881), 6 App. Oas. 214, 
which arose on the meaning of the words “ it shall be lawful ” 
in the Church Discipline Act, 1842. Lord Cairns (at p. 222) 
states it in these terms : “ The question has been argued, and 
has been spoken of by some learned judges in the Courts below, 
as if the words ‘ it shall be lawful ’ might have a different 
meaning and might be differently interpreted in different 
statutes or in different parts of the same statute. I cannot 
think that this is correct. The words ^ it shall be lawful ’ are 
not equivocal. They are plain and unambiguous. They confer 
a faculty or power, and they do not of themselves do more than 
convey a faculty or power. But there may be something in the 
nature of the thing empowered to be done, something in the 
object for which it is to be done, something in the conditions 
under which it is to be done, something in the title of the 
pel son or persons for whose benefit the power is to be exercised, 
which may couple the power with a duty, and make it the duty 
of the j)erson in whom the power is reposed to exercise that 
power when called upon to do so. "Whether the power is one 
coupled with a duty such as I have described is a question 
which, according to our system of law, speaking generally, it 
falls to the Court of Queen’s Bench to decide on an application 
for a mandmnus^^ [n). 

It should be observed that the word “shall” is now avoided 
in statutes except where it creates a duty. It is, as a rule, not 
used as a future tense. In certain Acts “ shall and may ” are 
put together {e,g. 11 & 12 Viet. c. 42). They seem to create a 
judicial duty, but in certain cases may be perhaps held to create 
a ministerial duty. 

2. There are two rules as to the way in which ordinary terms 
and expressions are to be construed when used in an Act of 

{k) Int. Act, s. 15. 

[1) Int. Act, s. 5. 

{m) Int. Act, 8. 16 (1), (2). For Irish definition, see siib-ss. (3), (4). 

{fi) He then proceeded to discuss the previous cases, as did Lord Penzance at 
p. 230, and Lord Blackburn at p. 240, 
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TFords to be Construed in a Pojmlar Sense. 

Parliament. [The first rule was stated by Lord Tenterden in to be con- 
Att.-Gen. v. Winstanleij (1831), 2 D. & Cl. 302, 310, to be that stmed ac- 
“ the words of an Act of Parliament which are not applied to their x^pular 
any particular science or o.rt ’’ are to be construed as they are sense, 
understood in common language’’ (c).] Critical refinements 
and subtle distinctions are to be avoided, and the obAous and 
popular meaning of the language should, as a general rule, be 
followed (p). I know,” said Bramwell, B., in He Barker 
(1861), 30 L. J. Ex. 407, that Acts of Parliament are to be 
interpreted by lawyers, but the language of this Act seems 
to me to admit of but one construction.” It is incumbent,” 
said Willes, J., in Ilansell-^. R. (1857), 8 E. & B. 73, 109, 

on those who say that any word is a ‘ term of ari,’ for which 
no equivalent can be substituted, to show that it has been so 
held.” [In other words, as was said by Pollock, B., in Grenfell 
V. Inland Revenue Conunissioners (1876), 1 Ex. D. 242, 248, if a 
statute contains language which is capable of being construed 
in a - popular sense, such a statute is not to be construed 
according to the strict or technical meaning of the language 
contained in it, but is to be construed in its popular sense, 
meaning, of com-se, by the words ‘ popular sense ’ that sense 
which people conversant with the subject-matter with which the 
statute is dealing would attribute to it.” “I base my decision,” 
said James, L.J., in Cargo ex Schiller (1877), 2 P. 1). 145, I6l, 

on the words of the statute as they would be understood by 
plain men who know nothing of the technical rule of the Court 
of Admiralty, or of flotsam, lagan, and jetsam.” Thus, in 
Sherwood v. Ray (1837), 1 Moore, P. C. 353, 395, it was held 
that the expression, a suit which shall be depending at the 
time of the passing- of this Act,” as used in 5 & 6 Will. 4, 
c. 54, s. IjWas not to be understood as an equivalent for the 
technical term Us y^enclens, or “ to be construed in any other than 
their ordinary and popular sense.” And in Att.-Gen. v. Bailey 
(1847), 1 Ex. 281, it was held that the word “ spirits,” being 
“ a word of known import ... is used in the Excise Acts {f in 
the sense in which it is ordinarily understood.” ‘‘ We do not 
think,” said the Court (at p. 292), “ that, in common parlance, 
the word ‘ sphits ’ would be considered as comprehending a 

(o'! ‘‘ Uti loquitur mJgus,''' as Dr. LusMnffton said in The Fusilier (1864), 34 
L. J. {P. &M.) 25, 27. 

[p) Bell, Diet. Law of Scotland, tit. Statute. 

[q) [In America the rule of interpretation adopted in construing- Excise Acts 
is, that the paidicular words used by the Legislature in the denomination of 
articles are to be understood according to the common commercial understanding 
of the terms used, and not in their scientific or technical sense, for the Legis- 
lature does not suppose our merchants to be naturalists, or geologists, or 
botanists” ; consequently, the word “bohea,” when used in an excise law, 
means “that article which, in the known usage of trade, has acquired that 
distinctive appellation.” See 200 Chests of Tea (1824), 9 Wheaton (tJ. S.), 435, 

Story, J. See also Elliott y. Sivartout (1836), 10 Peters (D. S.), 151, as to the 
meaning of “worsted” ; and U. 8. v. Breed (1832), 1 Sumner (IT. S.), 159 
(Story, J.), as to the meaning of “loaf-sugar.”] 
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liquid liko ^ sweet spirits of nitre/ wkicli is itself a known 
article of commerce not ordinarily passing under the name of 
^ spirits.’ ”] 

The strict sense may mean the etymological or scientific sense 
as w^ell as the legal or technical. As to the first, Grrove, J., said 
in Gordon v. Jeoinings (1882), 9 Q. B. D. 45, 46 (a case on 33 & 
34 Viet, c. 30, s. 1) : Now, it may he that the term ^ wages,’ 
according to the etymological meaning of the word, may he cor- 
rectly applied to any remuneration for services, but it seems to 
me that the popular signification must he looked to.” 

Lord Esher, M.R., in R. v. Corwtissioners under Boiler Explo- 
sions Act, 1882, (1891) 1 Q,. B. 703, in considering the meaning 
of the term/^ boiler,” said (at p. 716) : “ I apprehend that in 
this Act it was not meant to draw scientific distinction, hut to 
deal with the thing in which there is steam under pressure which 
is likely to explode” (r). Terms are, however, often used in 
modern statutes in their scientific sense {s). 

The second rule is, as put hy Bowen, L.J., in Wandsicorth 
L. B. V. United Telephone Company (1883), 13 Q. B. D. 904, 920, 
that if a word in its popular sense, and read in an ordinary 
waay, is capable of two constructions, it is wise to adopt such a 
construction as is based upon the assumption that Parliament 
merely intended to give so much power as was necessary for 
carrying out the objects of the Act, and not to give any 
unnecessary powers” (i;'). 

Expressions are sometimes to he found in statutes wEich 
require to he somewhat expanded in order to arrive at what is 
really meant. Thus, in Robertson v. Bay (1881), 5 App. Cas. 
63, it appeared that by the Lands Act Amendment Act (New 
South Wales), 1875, s. 31, power was given to a Crown lessee 
to apj)ly to purchase lands comprised within his lease, “provided 
that no such application should be made for more than one 
square mile within each block of five mdes square out of each 
lease.” It was contended that this enactment gave a right to 
pre-emption of one square mile only if it formed part of a block 
whicli wn,s a geometrical square containing an area of twenty- 
five square miles, and that there was no power to purchase a 
square mile if the block, although containing twenty-five square 
miles, wcas not a precise square. But the Judicial Committee 
held otherwise. “ It is doing,” said they, “ no violence to lan- 
guage to read the words as if slightly elliptical, and as if they 
were ^ within each block of an area of five miles square.’ ” 

[Another important rule as to the meaning which is to he put 
upon ordinary words or expressions when used in statutes is, as 
Keating, J.,saidin ■sf.Rowarcl (1874), L. E. 9 C. P. 277, 308, 


(r) Cf. Stanley v. Western AssurajKe (1867), L. B. 3 Ex. 71, Kelly, O.B., as to 
the meaning of the term “gas” in an insurance policy. 

U) See Int. Act, 1889, s. 34. 

(0 Gf. X. A. W. A. V. JSvans, (1893) 1 Oh. 16. 
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tliat if the words are susceptible of a reasonable and also of an 
unreasonable construction, the former construction must pre- 
vail/^] “That/’ said Bowen, L.J.,in Gard v. London Conunis- 
sioners of Sewers (1885), 28 Ch. D. 486, 511, “is what Lord 
Coke calls the argiimentim ab ineoncenientiS [Thus, in R, v. 
Sheeyi (1859), 28 L. J. M. 0. 91, it appeared that it was enacted 
by 5 & 6 Yict, c. 39, s. 6, that “ no agent shall be liable to be 
convicted by any evidence whatsoever in respect to any act done 
by him, if he shall at any time previously to his being indicted 
for such offence have disclosed the same in any examination 
before a commissioner in bankruptcy.” The prisoner, after he 
had been committed for trial, but before the indictment, had 
been examined before a commissioner in bankruptcy, and had 
then made a statement in every respect in accordance with the 
evidence upon which he was convicted. The question was raised 
as to whether the prisoner had made “ a disclosm'e ” within the 
meaning of the above section. It was argued that the statement 
which the prisoner had made before the commissioner, although 
containing nothing more than what was proved against him 
upon his trial, was nevertheless “a disclosure” sufficient to 
entitle him to be acquitted. But the majority of the Ooimt 
held otherwise. “ If,” said they, “ the language employed 
admit of two constructions, and according to one of them the 
enactment would be absimd and mischievous, and according to 
the other it would be reasonable and wholesome, we surely ought 
to put the latter construction upon it as that which the Legisla- 
ture intended. . . . For can it be supposed that the Legislature 
intended wantonly to extend the indemnity to cases where there 
is no merit whatever in the accused, where he states only what 
he knows to be already notorious, and where neither civil nor 
criminal justice can be at aU advanced by the alleged dis- 
closure?” (?y).] 

3. [In the opinion of Lord Timing {x)^ “technical phrase- 
ology should be avoided” in drafting Acts of Parliament (y) ; 
“ the word,” says he, “ best adapted to express a thought in 
ordinary composition wdll generally be found to be the best that 
can be used in an Act of Parliament.” In JEarl of Zetland v. 
Lord Advocate (1878), 3 App. Oas. 505, the question arose as to 
what was meant by the expression “ devolution by law ” as used 
in 16 & 17 Yict. c. 51, s. 2. “ ^ Devolution by law,’ ” said 

Lord Blackburn (at p. 522), “is not a technical set of words. 
.... Probably it was purposely chosen as being a phrase 
which the law had neither appropriated nor to which it had 


iu) The enactment interpreted Traa superseded hj 24 & 25 Viet, c. 96, ss. 29’ 
85 ; Archbold, Or. PL (23rd ed.), 328, 496. 

(rr) “ Practical Legislation ” (ed. 1902), p, 81. 

(;?/) Also it would seem desirable to avoid “language neither wholly popular 
nor altogether technical, and which, therefore, is not to be interpreted readily 
either by a lawyer or a layman” : It. v. Yates (1882), 11 Q, B. D. 750, 752, 
Mathew, J. 
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given any particular meaning, and we have to arrive at its 
meaning by taking the whole context and looking at the 
subject-matter, and thus seeing what the words do mean.’’ 

But, as Kent observes (Commentaries, vol. i. p. 462), ^^if 
technical words are used in a statute, they are to be taken in a 
technical sense (s), unless it clearly appears from the context, or 
other parts of the instrument, that the words were intended to 
be applied differently from their ordinary or their legal accepta- 
tion” (r^).] The term “ technical ” can only mean terms of the 
particular art or subject-matter to which they relate. In 
Income Tax Commissioners v. Feynsel^ (1891) App. Cas. 531, at 
p. 542, Lord Halsbury, in construing the wmrd “ charitable ” in 
the Income Tax Act, 1842, demurred to the phrase technical,” 
and said : The alternative, to my mind, may be more accu- 
rately stated as lying between the popular and ordinary inter- 
pretation of the word ^ charitable ’ and (not the technical 
meaning, but) the interpretation given by the Court of Chancery 
to the use of the word in the statute of 48 Eliz.” c. 2 (Poor 
Law) . 

There is a well-known principle of construction, that where 
the Legislature uses in an Act a legal term which has received 
judicial interpretation, it must be assumed that the term is used 
in the sense in which it has been judicially interpreted” (5) ; 
that is to say, unless a contrary intention appears. And the 
same rule applies to words with well-known legal meanings, 
even though not before the subject of judicial interpretation. 
In li, V. Siator (1881), 8 (i. B, D. 267, it was argued upon the 
Corrupt Practices Prevention Act, 1863 (26 & 27 Viet. c. 29, 
s. 7), that the term ‘‘indictment” there meant “criminal pro- 
ceeding.” The Court rejected the contention, Denman, J., 
saying (at p. 272) : “It always requires the strong compulsion 
of other words in an Act (c) to induce the Court to alter the 
well-known meaning of a legal term.” And Bowen, I., added 
(at p. 274) : “ The whole of the argument fails if it is not shown 
that there is a popular use of the term ‘ indictment ’ as including 
‘ information.’ There is certainly no such popular use of the 
term among lawyers, and if there is among persons ignorant of 
the law, it is an incorrect use of the term.” 

[54 Greo. 3, c. 68, s. 10, enacted that “ in case any person 
shall do any act, matter, or thing whatsoever, in any way 
appertaining to the office, functions, or practice as a proctor. 


(z) See per Jessel, M.R., in Laird v. Briggs (1881), 19 Ob. B. 22, 34. 

(a) See Att.-Gen. v. Mitchell (1881), 6 Q. B. D. 548, 555, where Lindley, J., 
said : “ Sect. 2 of the Succession Duty Act (16 & 17 Viet. c. 51) is capable of 
two inodes of construction. One is the popular construction . . . but that 
construction has never been applied to it. The other is a conveyancer’s con- 
struction.” See Lord WolvcrtoYi v. Att.-Gen.., (1898) A. C. 535, 543. 

(5) Jaxj V. Johnstone, (1893) I Q. B. 25, 28, Coleridge, C.J. See Greaies y. 
Tojield. 14 Oh. D. 563, C. A, 

(c) L.g. in 14 & 15 Viet. c. 100, s. 30. 
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witliout "being admitted and enrolled, he shall he liable to a 
penalty.’’ As to this enactment Lord Truro said, in Stephenson 
V. Higginson (1852), 3 H. L. 0. 638, 686: “In construing an 
Act of Parliament every [legal] word must be understood 
according to the legal meaning, unless it shall appear from the 
context that the Legislature has used it in a popular or more 
enlarged sense ” ; and consecj[uently it was held that the acts 
intended to be prohibited were those only which were legally 
incident to the otHce of a proctor, and not those which, though 
usually performed by him, were not of right incident to his 
office (d).] 

In Acts relating to the whole of the United Kingdom legal 
terms are occasionally used in a sense belonging to the legal 
system of one only. Thus, in Income Tax Commissioners v. 
Pemsel, (1891) App. Gas. 532, 580, “charitable purposes” in 
the Income Tax Act, 1842, w’ere construed in the sense given 
by the Court of Chancery to prior English Acts, although the 
Act extends to Scotland \e). 

“ It is a sound rule of construction,” said Cleasby, B., in 
Courtauld v. Legli (1869), L. E. 4 Ex. 126, 130, “to give the 
same meaning to the same words occurring in different parts of 
an Act of Parhament.” [It is quite possible, however, as 
Turner, L.J., said in Re National Savings Bank (1866), 1 Ch. 
App. 547, 550, “ if sufficient reason can be assigned, to construe 
a word in one part of an Act in a different sense from that 
which it bears in another part of an Act.”] For instance, if, 
as Fry, L.I., said in Re Moody and Yates'^ Contract (1885), 30 
Ch. D. 344, 349, “ a word is used inaf^curat<^]y in one section of 
a statute, it must not be assumed to have been used inaccmately 
when it occurs in another section of the same statute.” And, 
in fact, a word may be used in two different senses in the same 
section of an Act. “ It is obvious,” said North, J*., in Green v. 
Smith (1883), 24 Ch*D. 672, 678, “that the word ^ ’ 

is used in sect. 54 of 32 & 33 Yict. c. 71, in two totally different 
senses.” The Comd said, in Doe d. Angelin. Angell (1846), 9 
Q. B. 355 : “ Considerable difficulty arises in the construction of 
3 & 4 Will. 4, c. 27, by reason of the word ‘ rent ’ being used in 
two different senses throughout — viz., in the sense of a rent 
charged upon land, and of a rent reserved under a lease.” Simi- 
larly, in R. V. Allen (1872), 1 C. C. E. 367, 374, the Court held, 
as to the word “marry” in 24 & 25 Yict. c. 100, s. 57, which 
enacts that “ whosoever, being married, shall marry any other 
person during the life of the former husband or wife .... 
shall be guilty of felony,” that “it is at once self-evident that 
the proposition that the same effect must be given to the term 


[p] \Qf. 'Raicley v. Hawley (1876), 1 Q. B. D. 460.] This rule is equahy 
applicable to Scotland : Bell, Diet. Ijaw of Scotland, tit. Statute. 
ie) See also Stephenson v. higginson (1852), 3 H. L. 0. 631, 686. 
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^ many ’ in both parts of the sentence cannot possibly hold 
good-C/). 

This rule of construction is clearly recognised by Parliament, 
since it is now usual, in the interpretation clause of every Act, 
to insert the words, unless a contrary intention appears,’’ or 
‘‘unless the context otherwise requires,” or other similar words 
cutting down the general application of the definition. 

Subject and Except in mathematics,” said Grove, J., in Wakefield L. JB. 

^hichwo^Ja (1876), 1 Ex. D. 336, 343, “it is difficult to frame 

are used may exhaustive definitions of words”; consequently, as the Court 
affect said in It. v. Hall (1822), 1 B. & C. 123, 136, “ the meaning of 

meaning-. Ordinary words, when used in Acts of Parliament, is to be found, 
not so much in a strict etymological jcropriety of language, nor 
even in popular use, as in the subject or occasion on which they 
are used, and the object which is intended to be attained.”] 
Similarly, Brett, M,E., said in The Dunelm (1884), 9 P. D. 164, 
171 : “ My view of an Act of Parliament which is made applicable 
to a large trade or business is that it should be construed, if 
possible, not according to the strictest and nicest interpretation 
of language, but according to a reasonable and business inter- 
pretation of it with regard to the trade or business with which 
it is dealing.” [Eor, as Lord Blackburn said in Edinlurgli 
Street Trannvays Co. y. Torhain (1877), 3 App. Cas. 58, 68: 
“ Words used with reference to one set of circumstances may 
convey an intention quite different from what the self-same set 
of words used in reference to another set of circumstances would 
or might have produced,”] and therefore it sometimes happens 
that, as Best, O.J., said in Wynne y. Griffith (1825), 3 Bing. 196, 
“ the same words receive a very different construction in different 
statutes” (ry). [In I. v. Hall (1822), 1 B. & 0.^ 123, 136, it 
was argued that the word “householder” as used in 26 Geo. 3, 
c. 38 (defining the qualification necessary for a commissioner of 
the Court of Bequests at Bristol), meant nothing more than (as 
Johnson’s Dictionary defined it) “a master of a family,” and 
that it must therefore be taken as synonymous with “ resident 
householder.” On the other hand, it was said that the word 
must not receive so strict a construction, and that a man might be 
a householder without being resident. The Court decided in 
favour of the less restrictecl meaning of the word, on the 

(/) In It. Y. Tonh'ulge Overseers (1883), 11 Q. B. D. 134, a terra was construed 
in sucli a way as to throw a double rate on certain persons. 

[g] Thus the word “ apprentice ” in 6 G-eo. 4, c. 16, s. 49, was held in Bx parte 
Fridcaux (1837), 3 Myl. & Or. 332, not to include an attorney’s articled clerk; 
but in St. Fancras y. Clap)ha7n (1860), 2 E. & E. 742, the same word in 3 & 4 
W. & M-.^ c. 11, s. 8, was held to include an attorney’s articled clerk. So 
^ ^ bicycle ’ ’ has been held to be a carriage within the meaning of the Highway 
Act, .1835 (6 & 6 Will. 4, c. 50) {Taylor v. Goodwin (1879), 4 Q. B. I). 228), and 
of 7 G-eo. 3, c. Ixiii. {Camian y. Fetrl of Ahingdon.^ (1900) 2 Q. B. 66) ; but not to 
be a carriage within the ■-'f 2 & 3 Will. 4, c.Iy. {Williams y. Fills (1880), 

5 Q,. B. I). 176) ; nor d Bridge Act (5 Geo. 4, c. cxiY.) {Simpson y. 

Teignmouth^ ^o. Fridge Go.^ (1903) 1 K. B. 405 (0. A.)). 
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ground that the object of the statute was to unite respectability 
of character and circumstances in the place wherein the office of 
commissioner was to be exercised, with a habit of access and 
resort to that place, and that this object was attained by 
excluding, on the one hand, mere lodgers, who had no perma- 
nent interest in the place, and on the other hand, persons 
having neither residence in the place nor such connection with 
it as might induce a habit of access and resort to it. A decision 
was arrived at on similar grounds in the case of The Lion (1869), 
L. It. 2 P. 0. 525, 531, as to the meaning of the word ‘^passenger.’’ 
After citing the above-mentioned dictum of Abbott, C.J., the 
Judicial Committee held that deducing the meaning of the 
word from a consideration of the subject or occasion on which 
it was used,’’ the word ‘^‘passenger” would not include the 
wife and father of the captain of the ship, who had both been 
invited by the captain to travel in the ship without the privity 
of the owners of the ship, and without paying any fare. So, in 
Bird V. Bird (1866), L. P. 1 P. & M. 231, where the Legisla- 
ture, in 22 & 23 Viet. c. 61, s. 5, gave power to the Court to 
make orders as to the application of settled i)roperty ‘ffior the 
benefit of the children of the marriage or of their respective 
2 )arentsf it was held that the word parents ” meant the parents 
of children living at the suit, and not merely persons who had 
once been parents and whose children were dead, on the ground 
that the governing object of the Legislature w^as to enable the 
Comd to make a provision for the children of the marriage, and 
only as subsidiary to that object to make provision for the 
parents” (A). In R. v. Local Government Board (1874), L. P. 
9 Q, B. 148, 151, the Court said, as to the same word: We agree 
that the word ‘ office ’ in its strict legal meaning wmuld not 
include such an employment as this . . . but to give the w^ord 
this strict legal sense w^ould be to render the Act nugatory. 
We think that we must construe the wmrds of the Act with 
reference to the subject-matter and the context.” In Davies v. 
ILennedy (1869), Ir. P. 3 Eq. 691, Christian, L.J., proceeded in 
a very similar way to arrive at the meaning which was to be put 
upon the word ‘^banker” in 33 Geo, 2, c. 14 (Irish). The 
question in that case was whether the word was confined to 
persons who issued notes, or whether it was intended to include 
all persons who carried on the ordinary business of banking. 

^ Banker,’ ” said he, “ is a word which has no legal meaning, or 
indeed any fixed meaning at all. Consequently, when you 
have to do with a piece of legislation, the very first question 
raised on which is, what is the class of persons who are within 
its scope ? you cannot stoj) at such a word as ^ banker you 
must regard it as an incomplete expression, you must look 


{h) Tliis was the reason given hv Montague Smith, J., in Corrance v. Corranco 
(1868), L. n. 1 P. & M. 498, for following the decision come to in Bird y. Bird, 
Cf. P. Y. Bridgeivater (1837), 6 A. & E. 339. 
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carefully into the context, the previous state of the law, the 
cireimistances under pressure of which the Legislature acted, 
the mischief intended to be remedied in order thus to find out 
what particular phase of the many-faced thing called hanking 
is the one that the Act was really conversant with. I think it 
of mneh importance to start vdth a clear conception of that.’’ 
Although this judgment was overruled hy the House of 
Lords ('/), this dictum was in no way excepted to, and it is here 
quoted as setting forth in able language the way in which 
the meaning of any particular word in a statute should he 
arrived at.] 

[There is said to he a special rule with regard to the con- 
struction of words which confer the franchise, viz., that such 
words must he construed ^^in their largest ordinary sense.” 
“ That is the rule,” said Willes, J., in Piercij v. Maclean (1870), 
L. L. 5 0. P. 252, 261, which has been constantly (7) acted upon 
hy this Court in construing the statutes which relate to the 
franchise.” In that case, therefore, it was held that the word 
‘counting-house,’ in the absence of anything in the subject- 
matter or in the context to restrain it to any particular sort of 
counting-house, included anything that is a counting-house in 
the largest ordinary sense.”] 

There is also a special rule with regard to the construction of 
words used in statutes which regulate the distribution of personal 
property. As these statutes apply universally to persons of all 
countries, races, and religions whatsoever who die intestate and 
domiciled in England, it appears that the proper law for deter- 
mining the kindred under such statutes is the international law 
adopted hy the comity of states. In Goodman’’ s Trusts (1880), 
14 Ch. D, 619, it was held hy Jessel, M.E., that the word 
“children” as used in the Statute of Distributions (22 & 23 
Car. 2, c. 10, s. 7), means “children according to the law of 
England,” that is to say, children horn in wedlock, and does not 
include children horn of foreign parents before wedlock and 
legitimated in a foreign country hy the subsequent marriage of 
the parents; or, in other words, as Lush, L.J., put it in his 
judgment in the case in the Court of Appeal (1881), 17 Ch. D. 
290, “ that this statute, like any other, must he construed in the 
sense which the common law puts upon its words, and that 
‘ children ’ means such, and such only, as are recognised in our 
table of consanguinity.” But in the Court of Appeal the deci- 
sion of Jessel, M.E., was overruled (1881, 17 Ch. D. 266) {1), on 
the ground that questions of legitimacy are to he decided exclu- 
sively by the law of the domicile of origin of the person claiming, 


(i) Coplands, Davies (1872), L. R. 5 H. L. 358, 389. 

(/c) E.g. in Hughes y. Chatham Overseers (1843), 5 VC. & Gr. 75, 80, the Court 
said : XJpon an Act of Parliament conferring the franchise the largest ordinary 
sense is that in which the words ought to be construed.” 

(I.) See Dicey, Conflict of Laws, p. 506. 
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and tliat, therefore, a cHld born before wedlock, of parents who 
were at her birth domiciled in Holland, being by the subsequent 
intermarriage of her parents legitimized according to the Dutch 
law, must, for the purpose of the Statute of Distributions, be 
considered as legitimate in England. 

[It is, however, a general rule, notwithstanding the fact that 
(as we have just seen) {ni) the meaning of ordinary words will -judicially 
vary according to the subject or occasion on which they are interpreted to 
used], that if, as Lord Coleridge said in Barlow v. Teal (1884), te understood 
15 Q. B. D. 403, 405, “Acts of Parhament use forms of words i^gina,™ub^ 
which have received judicial construction, in the absence of any- sequent 
thing in the Acts showing that the Legislature did not mean to statute, 
use the words in the sense attributed to them by the Courts, the 
presumption is that Parliament did so use them ” («) . “ No doubt 
it is a general rule of construction that when particular words in 
a statute have received judicial interpretation and the statute is 
subsequently repealed and re-enacted in identical terms, the words 
in the new enactment should be construed in the sense pre- 
viously attributed to them by the judiciary. But I think that 
rule only applies to cases of considered decisions upon the mean- 
ing of particular words in a statute ’’ (o) . 

This rule is especially applicable to terms used in consolida- 
tion Acts. In Mitchell v. Simpson (1890), 25 Q. B. D. 183, 

188, Lord Esher, in speaking of the Sheriffs Act, 1887, said : 50 & 5i Yict. 
“ The Act of 1887 is a consolidation Act, and the provision in 
question is in substantially the same terms as that of the Act of 
Greo. 2, and therefore, in order to determine the meaning of the 39 Geo. 2, 
provision, we must consider to what the Act of Geo. 2 was apphc- c. 28. 
able.’’ This was a strong instance, as the arrest on mesne process, 
to which the Act of Geo. 2 solely applied, was, almost wholly 
abolished by the Debtors Act, 1869 (32 & 33 Yict. c. 62). In Be 
JB'iidgett^ Cooper v. Adams, (1894) 2 Ch. 557, 561, Chitty, J., ex- 
pressed the opinion that in the interpretation of Acts consolidating 
and amending prior enactments, as distinguished from codifying 
Acts (p), it was legitimate to refer to the previous state of the law 
for the purpose of ascertaining the intention of the Legislature. 

But the rule must be adopted with caution, for it is almost impos- 
sible in the process of consohdation to avoid some dislocation and 
change in the effect of the consohdated enactments. The true 
effect of such Acts is to combine in a consecutive form the pro- 
visions scattered about the Statute-book to avoid repetitions and 

{?n) Ante, p. 158. 

(;^) Cf. DixojiT. Caledonian Rail. Co. (1880), 5 App. Cas. 827. 

/ N .7, r..'ies (1904), 1 Australia 0. L. K. 483, 491, GrifiS.th, C.J. In 
. y (1877), 1 Canada S. G. 395, 420, Richards, C.J., said: 

“I think that the legislative approval of the interpretation of the sections of 
the statute of 16 Yict. c. 182, hy the judgment of the Court of Queen’s Bench 
referred to {London Municipality v. G. W, R. Co. (1858), 16 IJ. C. Q. B. 500), by 
substantially re-enacting these sections in the Ontario Act, binds us to give the 
same interpretation to those sections.” 

{p) Rost, Part II. ch. v. 

H, 


M 
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“Damage.’' 


Lands.” 


“ Banker.” 


remove inconsistencies. In Administrator-General of Bengali. 
Brem Lai Mulloch (1895), L. E. 22 Ind. App. 107, the questions 
foi’ decision turned on the meaning of the Indian Act II. of 
1874. Lord Watson said (p. 116) : ^^The respondent main- 
tained this singular proposition, that in dealing vuth a consoli- 
dating statute each enactment must he traced to its original 
source, and when that is discovered must he construed according 
to the state of circumstances which existed when it first hecame 
law. The proposition has neither reason nor authority to 
recommend it. The very ohject of consolidation is to collect the 
statutory law hearing upon a particular subject and to bring it 
down to date in order that it may form a useful Code applicable 
to the circumstances existing at the time when the consolidating 
Act is passed.’’ 

[In Rhodes v. Airedale Commissioners (1876), 1 0. P. D. 380, 
390, Lord Coleridge said, with regard to the word damage,” 
as follows : The Legislature, in using the word ‘ damage,’ 
used a word to which a legal meaning had already been affixed 
by judicial decisions, it must be taken to have used it in the 
sense ascertained by those decisions, actionable damage.” 
So, in Edinlnrgh Water Co, v. ILa 2 j (1854), 1 Macq. H. L. (So.) 
682, 687, where the question was, whether a certain water 
company were such occupiers of the land through which their 
pipes passed as to be liable to be rated under the Poor Law 
(Scotland) Act, 1845 (8 & 9 Viet. c. 83), the Lord Chancellor 
(Lord Cran worth), after pointing out that the same question 
had already been decided with regard to the liability of water 
companies in England under the Act of 43 Eliz. o. 2, said: 

It is impossible to believe that the Legislature could 
intend that the word ‘lands’ should mean one thing in an 
Act with reference to Scotland and another thing in an Act 
with reference to England, more particularly as the object 
of the Scotch Act was to introduce into Scotland enactments 
very analogous to those already existing in England, The 
Legislature must be supposed to have had the result of the 
decisions as to the English statute present in its mind when it 
passed this Act relating to Scotland,” In Davies v. Kennedij 
(1869), Ir. E. 3 Eq. 691, Christian, L.J., rehed upon this 
principle in arriving at the meaning of the word “ banker ” as 
used in 33 Greo. 2, c. 14 (Irish), an Act passed to extend the 
enactments contained in 8 Geo. 1, c. 14. The question arose 
whether this latter Act applied to all bankers or only to those 
who issued notes. “All are agreed,” said the Lord Justice, 
“ that to a right understanding of this later Act, its parent Act, 
the 8 Geo. 1, c. 14, must first be understood. If the earlier 
Act cannot in construction be confined to banks of issue, it is 
admitted that neither can the later one, whilst, on the other 
hand, if the former can be so confined, an important, though 
not conclusive, step will have been made towards a similar 
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restriction upon the later/' Haying given his reasons for hold- 
ing that the earher Act applied only to hankers issuing notes, 
he continued as follows : I have now, I think, attained the 
proper point of view from which to approach the task of con- 
struing the Act of Geo. 2, that is to say, the jDoint of view from 
which the Legislature of the day must have viewed the measure 
when they were framing it." He ultimately, after considering 
the matter at considerable length, came to the conclusion that the 
Legislature advisedly used the same word in the later Act which 
they had employed in the earlier Act (g).] 

[Again, if we find that in previous legislation two different Leoislatnre 
words have been designedly used to express two distinct things, assumed to 
we may assume that in subsequent statutes the Legislature has ^ 

not lost sight of the distinction uniformly observed in the pre- tions. 
ceding statutes. Thus, in Smith v. Brown (1871), L. L, 6 Q. B. 

729, the question was whether the Legislature in enacting in 
24 & 25 Yict. c. 10, s. 7, ‘^Ghat the High Court of Admiralty 
shall have jurisdiction over any claim for damage done by any 
ship," intended to give the Court jurisdiction in cases where 
personal injuries and death were caused by collisions at sea. It 
was argued, on the one hand, that the word damage " was a 
general word, and that, according to the rule elsewhere (r) laid 
down as to limiting the effect of general words, the word ought 
to be held to include personal injuries. On the other hand, it 
was pointed out that in previous enactments on this subject the 
word “ injury" was always used when it was intended to legis- 
late as to personal injuries and loss of life, and that the word 
damage" was confined to harm done to property and inani- 
mate things. This latter argument prevailed (s). “That this 
distinction," said Cockburn, O.J., “is of a substantial character 
and necessary to be attended to is apparent from the fact that 
the Legislature in two recent Acts, both having reference to the 
liability of shipowners in respect to ^ injury ' and ‘ damage,' has 
in a series of sections carefully observed this distinctive phrase- 
ology, speaking in distinct terms in the same section of loss of 
life and personal injury on the one hand, and loss and damage 
done to ships, goods, or other property on the other. In those 
Acts the term ^ damage' is nowhere used as applicable to injury 
done to the person, but is applied only to property and inani- 
mate things, and we see no reason to suppose that the Legisla- 
ture in using the term in the enactments we are considering had 
lost sight of the distinction uniformly observed in the preceding 
statutes."] 


{q) [Altliong-li tMs judgment was overruled by tbe House of Lords in Copland, 
V. JDavies (1872), L. E. 5 H. L, 368, 397, this particular argument was not 
questioned.] 

p. 170. 

(h The dicta of Baggallay, L.J., in The Franconia (1877), 2 P. D. 174, as to 
jSmith Y. Broion seem to have been disapproved in Seward v. Vera Cruz (1884), 10 
App. Cas. 69. 
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Constr action 
in accordance 
with XJublio 
policy. 


^ Ohjections to 
the rule. 


4. If there is a general tendency of decision, whether at 
common law or under statute, towards a particular legal result, 
it may fairly he said to he the policy of the law to effect that 
result. In construing statutes, however, the policy of the law 
can only he taken into account when the statute under considera- 
tion is not explicit. To adopt any other method of construction 
would he to impose upon the subject the political, moral, social, 
or religious views of the judges, instead of construing and 
ascertaining the definite intention of the Legislature. 

It has, however, been sometimes said that a statute may he 
construed in accordance with public policy. 

[It was argued by Serjeant Stephen in Sine v. Reynolds (1840), 
2 Scott, N. R. 419, that it is a sound general principle in the 
exposition of statutes that less regard is to be paid to the words 
that are used than to the policy which dictates the Act ; and 
in R. V. Sipswell (1828), 8 B. & C. 466, 471, Bayley, J., held' 
that the word void,’’ as used in 28 Greo. 3, c. 48, s. 4, should 
receive its full force and effect,” because it had been introduced 
into the statute for public purposes.” The cases, however, 
cited by Serjeant Stephen in support of his proposition do not 
bear it out, and on several occasions this principle of construc- 
tion has been called in question. In R, v. St. Gregory (1834), 
2 A. & E. 99, 107, Taunton, J., said, with regard to the dictum 
of Bayley, J., in R. v. Hipsioell: ‘‘In that case the judgment 
was rested partly on the consideration of public policy, a very 
questionable and unsatisfactory ground, because men’s minds 
differ much on the nature and extent of public policy” (z^).] 

If public policy is taken as meaning general considerations of 
State or of opinion apart from the statute under discussion, the 
existence of the rule is open to serious question, and its appli- 
cation is difficult, if not mischievous. 

If the term merely indicates the policy [ti) of the Legislature 
as indicated in the statute or group of statutes under considera- 
tion, it is merely an alternative expression to “ the intention,” 
“ the evil ” or “ the mischief ” {v) of the statute. 

Many judges have pointed out the dangers of resorting to 
considerations of public policy in the first sense as an aid to the 
construction of contracts in terms which are equally applicable 
to statutes. In Hardy -v. Fothergill (1888), 13 App. Gas. 351, 
358, Lord Selborne thus stated the proper course to be adopted : 
“ It is not, I conceive, for your lordships or for any other Comd 


[t) For a discussioii of what is public policy, see Consumers^ Cordage Co. v. 
Connolly (1901), 31 Canada S. 0. 244; and see Fabacher v. Frown (1894), 46 
Louisiana Ann. 820. 

(u) For discussion of the policy of a colonial Act, see Alison v. Burns (1889), 
15 App. Cas. 44. 

{v) ‘‘It is a settled principle that the Court should so construe an Act of 
Parliament as to apply the statutory remedy to the evil or mischief which it is 
the intention of the statute to meet” : G-lasgoiv y. Killhead (1885), 12 Uettie (So.) 
872, Lord Shand. 
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to decide snch questions as tMs under tlie influence of considera- 
tions of policy, except so far as tliat policy may be apparent 
from, or at least consistent with, the language of the Legis- 
lature in the statute or statutes upon which the question 
depends [x), Public policy,” said Burroughs, J., in Fauntle- 
roy\s case (//), “ is a restive horse, and when you get astride of it, 
there is no knowing where it will carry you ” (z). The question 
arose in Re 3Iinms^ (1891) 1 Q,. B. 594, whether a charge 
given by a bankrupt on his salary as chaplain of the Birmingham 
workhouse was void on the ground of public policy. Cave, J., 
said (at p. 595) : As we all know, certain kinds of contracts 
have been held void at common law on this ground — a branch 
of the law, however, which certainly should not be extended, as 
judges are more to be trusted as interpreters of the law than as 
.expounders of what is called public policy” {a). And rules 
which rest on the foundation of public policy, not being rules 
which belong to the fixed or customary law, are capable on 
proper occasions of expansion or modification {h) , Many trans- 
actions are upheld now by our own Courts which a former 
generation would have avoided as contrary to the supposed 
policy of the law. The rule remains, but its application varies 
with the j^^ciples which for the time being guide public 
opinion” {c). And in dealing with a statute, it must be remem- 
bered that the statute itself may be evidence of public policy, 
and is not to be invalidated or defeated by considerations 
based on a notion of public policy which its enactments may 
have been intended to override. So that public policy appears 
to be available only as a ground for holding a will or contract 
void (if), and not to be of any appreciable value in the construc- 
tion of a statute. No need arises for its invocation except in 
case of uncertainty as to the existence of a positive and definite 
rule of law, for where a statute is clearly contrary to a rule of 
the common law, the latter must give way. 

5. Words of limitation are not to be read into a statute if it Limitation of 

meaning. 


{sc) This proposition has been accepted in Australia : Tmmania y. Common'- 
ivealth (1904), 1 Australia C. L. U. 329, 349, Barton, J. The learned judge 
proceeded to interpret the policy of the Constitution Act by reference to its 
history, saying: ‘‘The intention of an instrument is to be gathered from the 
obvious facts of its history — if we at aU go outside the four corners of the 
instrument itself and the policy logically to be deduced from its express 
words.” 

(?/) AmicaMe Society v. Bolland (1830), 4 Bligh, N. S. 194 ; 2 Dow & Cl. 1. 

( 2 ) Approved by Lord BramweU in Mogul Co, v. McGregor, (1892) A. C, 45. 
See Cleaver v. Mutual Beser re Fund, (1892) 1 Q. B. 147. 

{a) See Farsons v. Brand (1890), 25 Q,. fe. D. 110, as to the views of the Court 
of Appeal on the provisions of the Bills of Sale Acts. 

[b) Per Bowen, L. J., in Maxim-Nordenfeldt Co. v. Nordmfeldt, (1893) 1 Ch, 
630, 665 ,* approved in H. L., (1894) A. 0. 535. 

[c) FvantiirelY. Fvantnrel (1874), L. B. 6 P. C. 1, 29. 

[d) See Bam Coomar v. Chunder Canto (1876), 2 App. Cas. 186, 210, P. C., per 
Sir ilontagu Smith (champerty) ; Collins v. LocJce (1879), 4 App. Cas. 674, 686 ; 
Pollock on Contracts (7th ed.), pp. 312 et seq. ; Bx parte Muggins (1882), 21 Ch, 
D. 85. 
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How to ascer- 
tain need of 
limitation. 


can be ayoided. This cardinal point is thus stated bj Bowen, 
L.J., in J?. V. Liverpool Justices (1883), 11 Q. B. D. 638, 649 : 

One objection which, to my mind, is almost conclusive against 
it [the decision in Lx parte Todd (1878), 3 Q. B. D. 407] is 
this, that so to construe the section [s. 14 of 9 Geo. 4, c. 61] 
is reading into it words which limit its primd facie operation, 
and make it something different from, and smaller than, what 
its terms express. Now, certainly we should not readily ac- 
quiesce in a non-natural construction which limits the operation 
of the section so as to make the remedy given by it not commen- 
surate with the mischief which it was intended to cure.’^ 

But in some cases a limitation may be put on the construction 
of the wide terms of a statute. Lord Herschell said in Cox v. 
Hakes (1890), 15 Aj)p. Gas, 506, 529 : ^^It cannot, I think, be 
denied that, for the purpose of construing any enactment, it is 
right to look, not only at the provision immediately under con- 
struction, blit at any others found in connection with it which 
may throw light upon it, and afford an indication that general 
words employed in it were not intended to be ap23lied without 
some limitation (e). 

And a similar canon has been laid down in the Privy 
Council in Blackivood v. R, (1882), 8 App. Gas. 82, 94 : ‘‘One 
of the safest guides to the construction of sweeping general 
words which it is difficult to apply in their full literal sense is to 
examine other words of like import in the same instrument, 
and to see what limitations must be imposed on them. If it is 
found that a number of such expressions have to be subjected 
to limitations or qualifications, and that such limitations or 
qualifications are of the same nature, that forms a strong argu- 
ment for subjecting the expression in dispute to a like limitation 
or qualification.^’ 

The point raised in the case was whether in the colonial Act 
“ personal estate ” subject to duty under the Act did or did not 
include personalty situate outside the limits of the colony, 
which a colonial probate did not give title to administer. 

This question might have been solved by reference to the con- 
stitutional rule that a colony cannot legislate in respect of 
anything outside its local limits, but it is the settled policy of 
the Privy Gouncil not to decide that colonial Acts are ultra vires 
if it can avoid that conclusion, but rather to read wide general 
words as subject to some limitation in the same way as terms in 
English Acts sometimes receive limitation to avoid what is 
assumed to have been an undesigned conflict with international 
law (/). 

In Burge v. Ashley ^ Smithy Ltd.^ (1900) 1 Q. B. 744, the 
words “ money paid ” in the Gaming Act, 1892 (55 & 56 Yict. 

[e] And see also the speecli of Lord Bramwell in that case (p. 522), and 
Maxwell on Statutes (p. 242), therein cited (p. 628). 

(/) See Macleod-Y, Att.-Gm. for New South Wales, (1891) A. C. 455, 458, 
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c. 9), were held not to include money deposited hy way of stakes 
on a wager. Collins, L. J., said at p. 750 : I agree that the 
words looked at by themselves might cover the case. But I 
think we have to consider something more than the mere words. 
The Act was passed, after a long chain of authorities, estab- 
lishing that a sum deposited, as in the present case, might be 
recovered. If it had been intended to alter the law as estab^lished 
by these decisions, I should have expected to find a clear expres- 
sion of that intention, which I do not find in this Act.” And 
he came to the conclusion that the words money paid” had 
been used to meet cases like Read v. Anderson (1884), 13 Q. B. D. 
779, and not cases like Trimble v. Hill (1879), 5 App. Gas. 342. 

As a matter of ordinary construction,” said Lord Bramwell 
in Great Western Rail. Co. v. Swindon, 8fc. Rail. Co. (1884), 
9 App. Gas. at p. 808, where several words are followed by a 
general expression which is as much applicable to the first and 
other words as to the last, that expression is not limited to the 
last, but appHes to all(^). Bor instance, ^horses, oxen, pigs, 
and sheep, from whatever country they may come ^ — the latter 
words would apply to horses as much as to sheep” (h). But, 
speaking generally, there must be some kind of limitation to the 
meaning of general words in a statute. [Lord Bacon’s maxim 
on this subject is, “ Verba generalia restringuntur ad Jiabilitatem 
rei xel personceC^ [i). This rule of law, generally known as the 
ejusdem generis rule, or the rule noscitiir a sociis, was thus 
enunciated by Lord Gampbell in R. v. Rdmundson (1859), 28 
L. J. M. G. 213, 215: “I accede,” said he, “to the principle 
laid down in all the cases wBich have been cited, that, where 
there are general words following j)articular and specific words, 


(^ 7 ) The rale is well stated in a New Zealand case, Cooney v. Coi'oU (1901), 21 
N. Z. L. B. 106, by Williams, J., in the following terms: ‘‘There is a very 
well known role of construction that if a general word follows a particular and 
specific word of the same nature as itself, it takes its meaning from that word, 
and is presumed to be restricted to the same genus as that word. No doubt 
that rule is one to be followed with care ; but if not to follow it leads to absurd 
results, then I am of opinion that B -uc'l't t-"' followed,” The question in 
the case was whether the words ■' or other publications” in 

56 Viet, No. 42 offensive publications) applied to a pamphlet 

sold only as an ' ■. i ■ fide medical work. 

[Il) In Fletcher v. Lord Sondes (1826), 3 Bing. 501 (H. L.), at p. 580, Best, 
C.J., said: “By 14 Geo. 2, c. 1, persons who should steal sheep or any other 
cattle were deprived of the benefit of clergy, but until the Legislatui’e distinctly 
specified what cattle were meant to be included, -t they could 

not apply the statute to any other cattle but '' ■ p. ' : . / v. Kempt 07i 

Fark Racecourse Co., (1899) A. 0. 143, the majority of the law lords held 
that the ejusdem generis rule applied to the words “ or other place ” w'hich follow 
the words “house, office, room” in sect. 1 of the Betting Act, 1853 
(16 & 17 Viet. c. 119), and so applied it as to exclude the Tattersalhs Ring on a 
racecourse from the operation of the Act. 

(i) [See Lord Bacon’s Works (ed. Spedding), vol. vii. p. 356. This maxim 
is frequently cited in Courts of law; e.g. Gunnestad y. Rnce {ISH), L. R. 10 
Ex. 69 ; Washer v. Mliott (1876), 1 0. P. D. 174.] It is a veiy necessary rule 
for a draftsman to keep in mind : Thiing, Practical Legislation (ed. 1902), S3 ; 
Ehert, Legislative Methods and Forms/ 250. 


General words 
limited by the 
ejusdem 
generis rule. 



168 


Interpretation of Words. 


28 & 29 Viet, 
c. 126. 


16 & 17 Viet, 
c. 137. 


the general words must he confined to things of the same kind 
as those specified.’’ Thus, in Soaks v. Pickering (1828), 4 Bing. 
448, the question was what was the meaning of the word 
footway ” when used in a private Act which empowered a 
water company to break up the soil and pavement of roads, 
highways, footways^ commons, streets, lanes, alleys, passages, and 
public places,” provided they did not enter upon any private 
lands without the consent of the owner. It was contended that 
this authorised the company to break up the soil of a private 
field in which there was a public footway, but it was held other- 
wise. “ Construing the word ^ footway,’ ” said Best, C. J., “ from 
the company in which it is found, the Legislature appears to 
have meant those paved footways in large towns which are too 
nan^ow to admit of horses and carriages.” And Park, J., added : 

The word ^footway’ here noscitur a sociis.^^ In Shaiv v. Ruddin 
(1858), 9 Ir. 0. L. E. 214, the question was whether 16 & 17 
Viet. e. 112, s. 25, which enacted that ^At shall not be lawful 
for any person to use or let to hire any hackney carriage, job 
carriage, stage carriage, cart, or job horse, at any place within 
the limits of this Act,” without having a hcence for the 
same, applied to carts used for private purposes only. It was 
held that it did not. “ In the interpretation of this Act,” said 
Lefroy, O.J,, ^^we have to aid us the long-established rule of 
construction — namely, that we must look to the associate terms 
in connection with which we find the w^ord ‘carts.’ We find, 
then, that in the several sections in which that word occurs, 
it is associated with carriages and vehicles none other than 
those let or used for hire.” In accordance with this rule, it 
was held in R. v. Payne (1866), L. E. 1 0. 0. E. 27, that a 
crowbar was included under the words “any other article or 
thing ” as used in the Prison Act, 1865, s. 37, which 
makes it indictable to convey into a prison, with intent to 
facilitate the escape of a prisoner, “ any mask, dress, or other 
disguise, or any letter, or any other article or thing.”] In Re 
Stockport, 8^c. Schools, (1898) 2 Oh. 687, the Court of Appeal 
read the words “ or other schools ” in s. 62 of the Charitable 
Trusts Act, 1853, as applying not to all schools of whatever 
description, but only to schools similar in character to the 
“ cathedral, collegiate (or) chapter schools ” mentioned in the 
section. Bindley, M.E., said (p. 696) : “ I cannot conceive why 
the Legislature should have taken the trouble to specify in this 
section such special schools as cathedral, collegiate and chapter, 
except to show the type of school which they were referring, to, 
and in my opinion other schools must be taken to mean other 
schools of that type.” [In Ashbury Carriage Co. v. Riche 
(1875), L. E. 7 H. L. 653, a question arose as to the meaning 
of the words “ general contractors.” It appeared that the 
memorandum of association of the company stated that the 
company was formed for the purpose (among others) “ of 
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carrying on the business of mechanical engineers and general 
contractors^ “ Upon all ordinary principles of construction/’ 
said Lord Cairns, “ these words must he referred to the part of 
the sentence which immediately precedes them . . . therefore 
. . . the term ^ general contractors ’ would he referred to that 
which goes immediately before, and would indicate the making 
generally of contracts connected with the business of mechani- 
cal engineers. ... If these words were not to be interpreted as 
I have suggested, the consequence would be that they would 
stand absolutely without any limit of any kind . . . and would 
authorise the making of contracts of any and every description, 
and the memorandum of association, in place of specifying a 
particular kind of business, 'would virtually point to the oarrjdng 
on of business of any kind whatever, and wo'uld therefore be 
altogether unmeaning.”] But the ejusdem generis rule is one to 
be applied with caution and not pushed too far, as is the case in 
many decisions which treat it as automatically applicable, and 
not as being, what it is, a mere presumption, in the absence of 
other indications of the intention of the Legislature [k ) ; and 
where the words are clearly wide in their meaning they ought 
not to be qualified on the ground of their association with other 
words il), 

[In accordance with this principle of construction, it has General words 
always been held that general words following particular words 
will not include anything of a class superior to that to which tMn!. of^" 
the particular words belong. This was pointed out by Lord class"superior 
Coke in Archbishop of Canterhurf s case (1596), 2 Co. Eep. 46 a. ^9 
He there says, as to 31 Hen. 8, c. 13, which discharged from thejToUo^w.^ 
payment of thhes all lands which came to the Crown by dissolu- 
tion, renouncing, relinquishing, forfeiture, giving up, or by ang 
other means, that this statute only discharged from tithes lands 
which came to the Crown by these or by any other inferior 
means, but did not discharge from tithe land which came to the 
Crown by virtue of an Act of Parliament, which is the 
highest manner of conveyance that can be.” So also in 2 Inst. 

457, Lord Coke, in commenting upon the Stat. "West. 2, c. 41 
(13 Edw. 1), said : “ Seeing this Act beginneth with abbots and 
concludeth with other religious houses, bishops are not comp)re- 
hended within this Act, for they are superior to abbots, and 
these words [other religious houses] shall extend to houses 
inferior to them that were mentioned before.” Thus, in Casher 
V. Holmes (1831), 2 B. & Ad. 592, it was held that the general 
words “ all other metals ” following the particular words 

copper, brass, pewter, and tin,” in the local Act of 6 Geo. 4, 
c. clxx., did not include silver or gold, those latter metals being 

{k) Anderson v. A7iderson, (1895) 1 Q. B. 749. 

(Z) Glasgow Oorjgoration v. Glasgow Trainway Co,, (1898) A. 0. 631, 634, 

Halsbury, L.C. 
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of a superior kind to the particular metals mentioned in tke 
Act.] 

[The question whetlier, ■when tke Legislature has used general 
words in a statute, not following particular or specific words, 
those words are to receive any (and, if so, wLat) limitation, is 
one which may sometimes he answered hy considering whether 
the intention of the Legislature on this point can he gathered 
from other parts of the statute.] “ It is a sound maxim of law,’’ 
said the Judicial Committee in Att.-Gen. for Ontario v. Mercer 
(1883), 8 App. Cas. 767, 778, ^^that every word (in a statute) 
ought prima facie to he construed in its primary and natural 
sense, unless a secondary or more limited sense is required hy 
the subject or the context.” [This was held in HaivMns v* 
Gathercole (1855), 24 L. J. Ch. 322, on the construction of 1 & 2 
Yict, c. 110, where it w^as held that the word “tithes” 
in the Act must he confined to lay tithes. This doctrine 
is clear from a long list of authorities which appear all 
to he founded on the case of Stradling v. Morgan 
(1560), Plowd. 204 {m), where it is said as follows : — 
“ The judges of the law, in all times past, have so far pursued 
the intent of the makers of statutes, that they have expounded 
Acts which are general in words to he hut particular where the 
intent was particular. . . . The sages of the law heretofore 
have construed statutes quite contrary to the letter in some 
appearance, and those statutes which comprehend all things in 
the letter they have expounded to extend hut to some things, 
and those which generally prohibit all people from doing such 
an act they have interpreted to permit some people to do it, and 
those which include every person in the letter they have 
adjudged to reach to some persons only, which expositions have 
always been founded upon the intent of the Legislature, which 
they have collected, sometimes by considering the cause and 
necessity of making the Act, sometimes hy comparing one part 
of the Act with another, and sometimes hy foreign circum- 
stances, so that they have ever been guided by the intent of the 
Legislature, which they have always taken according to the 
necessity of the matter, and according to that which is con- 
sonant to reason and good discretion.” This rule is well illus- 
trated hy the decision arrived at in The Dowse (1870), L, E. 3 
Ad. & E. 135, with regard to sect. 3 of the County Courts 
Admiralty Jurisdiction Act, 1868 (31 & 32 Yict. c. 71), which 
gives certain county courts jurisdiction as to “any claim for . . . 
necessaries. . . .” It was argued that the w^ords “ any claim ” 
ought not in any way to he limited, and that although the High 
Court of Admiralty would have no jurisdiction in the particular 
matter in question, still, that it was intended hy this Act to give 
county courts jurisdiction as to all claims for necessaries, 

[m) Cited and approved in Cox v. Brakes (1890), 15 App. Cas. 506, 516, and 
eRe Standard Manufacturing Co.^ (1891) 1 Oil. 627, 646, Bowen, L.J. 



General Term^. 


171 


wliether the High Court of Admiralty had jurisdiction over 
such claims or not. But the Court held that the words used in 
the Act would he satisfied if the county court jurisdiction was 
confined to cases where the High Couih of Admhalty would 
have jurisdiction.] 

[Although it often happens that the words used in a statute 
are, as Coleridge, J., observed in Clayton v. Femoick (1856), 
6E. & B. 131, “so general that they must receive some limita- 
tion,’’ it is difficult, as the following cases will show, to lay 
down any general rule for arriving at the intention of the 
Legislature as to the precise limitation which must be put upon 
the meaning of general words used in a statute. In Cargo ex 
Argos (1872), L. B. 5 P. C. 134, 145, a similar question arose to 
that decided in The Dou'se (?^), namely, what, if any, limitation 
was to be put upon the meaning of the words “ any claim,” as. 
used in sect. 2 of the County Courts (Admiralty Jurisdic- 
tion) Act, 1869, and although in The Doivse those words, 
as used in a statute in pari materia with this Act, were 
held to be used in a limited sense, the Court overruled a case 
in which a limitation had been put upon their meaning, and 
declined in this case to put any limitation whatever upon them. 
So also in Dapneto v. Wyllie (1874), L. E. 5 P. C. 482, the same 
Coui’fc declined to limit the meaning of the words “ carried into,” 
and, following the decision of Dr. Lushington in The Bahia 
(1863), Br. & Lush. 61, they held that the words were advisedly 
used instead of “ imported,” in order to give to the Court the 
utmost jurisdiction. So in Duke of Neiccastle v. Morris (1870), 
L. E. 4 H. L. 661, it was held that the words “ all debtors ” as 
used in the Bankruptcy Act, 1861, s. 69, included persons of 
every description, and that peers could not claim exemption 
from the operation of the Act on the ground that they had the 
privilege of Parliament. But, on the other hand, it was held 
in Lord Colchester v. Kewney (1866), L. E. 1 Ex. 368, 380, that 
the 38 Geo. 3, c. 5, s. 25, which exempted “ any hospital ” from 
land tax, only applied to hospitals existing at the time the Act 
was passed. So also in Beckford v. Wade (1805), 17 Yes. 92, 
Sir W. Grant pointed out that the Legislature evidently con- 
sidered that the general words of 32 Hen. 8, c. 1, which declared 
that “ all and every person or persons ” may devise their lands 
by will, would enable infants or insane persons to devise by 
will, because they subsequently passed 34 Hen. 8, c. 5, expressly 
to prohibit this. So in O' Shanassy^, Joachim (1875), 1 App. Cas. 
82, 90, it was held that the word “person” (c) in a colonial Act 
was not necessarily restricted to persons above twenty-one, but 
might include infants, especially as the Act enlarged the power 
which infants previously had before the passing of the Act. 


[n) (1870) j L. n. 3 Ad. & E. 135, cited ante, p. 170. 

(o) As to -wliat the word “ person ” will or will not include, vide ante, p. 149, 
and Appendix A., s. v. “Person.” 
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G-eneral words 
in statute 
arp>.- ..'jV 
J 

not to foreign 
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things. 


In JR. V. White (1867), L. E. 2 Q,. B. 663, it was held that the 
words “ or otherwise incapable of acting,’’ following the -words 
dead or absent,” were not to be confined merely to physical 
incapacity analogous to death or absence, but applied to any 
kind of incapacity, whatever might be the cause.] In Movant 
V. Taylor (1876), 1 Ex. D. 188, it was held that the words 
order for the payment of money or ofhencise,^^ used in sect. 1 
of the Summary Jurisdiction Act, 1848 (11 & 12 Viet. c. 43), 
included orders of every kind, and that the ejusclem generis rule 
did not apply. But this decision was overruled by R. v. Edicards 
(1884), 13 a B. D. 586. 

[^'Mrimd faeie^’^ said Lord Cranworth in Jeffery s v. Boosey 
(1854), 4 H. L. C. 815, 955, the Legislature of this country 
must be taken to make laws for its own subjects exclu- 
sively ” (;:>).] Another way of stating this principle is that 
all jurisdiction is properly territorial, and that the Courts will 
as a general rule presume that Parliament did not intend to 
interfere with international usage on this subject {q)^ or to legis- 
late for foreigners not within British territory. In A. A. Cc., 
(19U0) 1 Q. B. 541, 544, Lindley, M.E., in dealing with the 
question whether a foreigner resident abroad could be made 
bankrupt in England, said : “ What authority or right has the 
Court to alter in this way the status of foreigners who are not 
subject to our jurisdiction ? If Parliament had conferred this 
power in express w^ords, then of course the Court would be 
bound to exercise it. But the decisions go to this extent, and 
rightly, I think, in principle, that unless Parliament has con- 
ferred on the Court that power in language which is unmis- 
takable, the Court is not to assume that Parliament intended 
to do that which might seriously affect foreigners who are not 
resident here, and might give offence to foreign Governments (r). 
Unless Parliament has used such plain terms as to show that 
they really intended us to do that, we ought not to do it. That 
is the principle which underlies the decisions in Ex qxirte Blain (s) 
and Ex parte Pearson {t). Nothing can be plainer than the 
language of James, L.J., in Ex qxirte Blain^ ancl the language of 
Cotton, L.J., is to the same effect” (w). 


[p) [Cf. Cope V. Doherty (1858), 27 Ij. J. Ch. 609, Turner, L.J.] 

[q) iSirdar Giirdijal Singh v. Dajah of DaridJcote, (1894) A. C. 670, 683, Earl of 
Selborne. 

(r) This decision was affirmed, (1901) A. 0. 102. [Cf. D. v. JDeyn (1876), 
2 Ex. 63, 210, Cockhurn, C. J.] 

(s) (1879), 12 Ch. E. 522. 

(z^) (1892) 2 Q. B. 263. See also Golquhoun v, Eeddon (1890), 25 Q. B. D. 
135, Esher, M.B. 

ill) (1879), 12 Ch. B. 533, where Cotton, L.J., said that ‘‘we must not give 
to general words an interpretation which would violate the principles of law 
admitted and recognised in all countries.” [This is in accordance with what 
was said by Sir W. Scott in Xe Xoitis (1826), 2 Bods. 210, 239 : “No British 
Act of Parliament can affect any right or interest of foreigners unless it imposes 
regulations consistent with the law of nations . . . and the generality of any 
terms employed in an Act of Parliament must be narrowed in construction by a 
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[In Thomson v. Att.-Gen. (1845), 12 Cl. & F. 1, the question 
arose whether, under 55 Greo. 3, c. 184, seh. pt. 3 (rep.), which 
enacted that duty should be payable upon ‘‘every legacy . . . 
given by any will or testamentary instrument of any person,’^ 
legacy duty was payable upon legacies bequeathed by a testator 
who died domiciled abroad, and it was decided that the word 
“ person ’’ did not apply to such a case. ‘‘ The very general 
words of the statute,^’ said Tindal, C.J., in delivering the 
opinion of the judges, “must of necessity receive some limita- 
tion in theii’ application, for they cannot in reason extend to 
every person everywhere, whether subjects of this kingdom or 
foreigners, and whether, at the time of their death, domiciled 
within the realm or abroad. We think such necessary limitation 
is that the statute does not extend to the will of any person wFo 
at his death was domiciled out of Grreat Britain’’ (.r). So in 
Jefferys v. Boosey (1854), 4 H. L. 0. 815, it was held that the 
word “author” as used in 8 Anne, c. 21 (c. 19, Ruffhead), 
which enacts that “ the author of any book shall have the sole 
liberty of printing such for fourteen years,” referred to British 
authors only, and not to authors of other nationalities {y) ;] and 
in R. V. Blane (1843), 13 Q. B. 769, it was held that the word 
“ bastard ” in 7 & 8 Viet. c. 101, means a bastard born in this 
country (s). 

[Again, it is a rule as to the limitation of the meaning of 
general words used in a statute, that they are to be, if possible, 
construed so as not to alter the common law. “ The general 
rule in exposition,” said the Com-t of Common Pleas in Arthur 
V. Bokenham (1708), 11 Mod. 150, “is this, that in all doubtful 
matters, and where the expression is in general terms, the words 
are to receive such a construction as may be agreeable to the 
rules of common law in eases of that nature, for statutes are not 
presumed to make any alteration in the common law further or 
otherwise than the Act does expressly declare.” Again, in 
Minet v. Leman (1855), 20 Beav. 278, Eomilly, M.R., said: 


religious adherence thereto.”] But this doctrine is too widely stated, in so far 
as it attempts to put any fetter on the supreme power of the Legislature. Vide 
infra, Part II. ch. viii., Territorial Effect of Statutes.” 

{x) [See Wallace-^. Att.- Gen. (1865), 1 Ch. App. 1, where it was decided on 
similar grounds that succession duty is not payable upon personalty in England 
devised by a person domiciled in a foreign country.] Att.-Gen. v. Campbell 
(1872), L. B. 5 H. L. 521, and Simms v. Registrar of Probates, (1900) A. C. 323. 
And see Dicey, Conflict of Laws, p. 781. 

ip) [But the decision of the House of Lords in Routledge v. Low (1868), 
L. El. 3 H. L. 100, as to the meaning of the word “author” as used in 
5 & 6 Viet. c. 45, somewhat qualifies their previous decision in Jeffergs v. Booseg. 
See this question further discussed under “Territorial Effect of Statutes,” 
infra, Part II. ch. viii.] 

(s) The case of Bfiboget v. Niboijet (1878), 4 P. D. 1, as to the meaning of 
“husband” in the Matrimonial Causes Act, 1857 (20 & 21 Viet. c. 85), s. 27, 
must be read subject to the decisions in Le Mesurier v. Le Mesurier, (1895) 
A. C. 517 ; Armgtage v. Armytage, (1898) P. 178, See Dicey, Conflict of Laws, 
p. 275. 
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The general words of an Act are not to he so construed as to 
alter the previous policy of the law, unless no sense or meaning 
can he applied to those words consistently with the intention of 
preserving the existing policy untouched. This principle of 
construction as a general proposition cannot he disputed’’ (r/).] 
A right to demand a poll is a common law incident of all 
popular elections (^), and, as such, cannot he taken away hy 
mere implication which is not necessary for the reasonable con- 
struction of a statute,” said Brett, li.J., in i2. y. Wimbledon 
L. B. (1882), 8 Q. B. D. 459 (c), where it was contended that 
the Public Libraries Acts, 1855, 1866, and 1877, had abolished 
the common law rule. [In Sawkins y. Gather cole (1855), 24 
L. J. Oh. 334, the question was what meaning was to be attached 
to the words “rectories and tithes” in 1 & 2 Yict. c. 110, s. 13, 
which enacted that “a judgment abeady entered up shall operate 
as a charge upon all lands, tenements, rectories, adYOWsons, 
tithes. , . On the part of the plaintiff it was contended that 
the words extended to all rectories and tithes, both lay and 
ecclesiastical, and that consequently a charge which he had upon 
the tithes reoeiYahle hy the defendant as rector of a parish was a 
Yalid one. For the defendant it was contended that the statute 
13 Eliz. c. 20, s. 1, which was merely declaratory of the common 
law on the subject, and enacted that “all chargings of benefices 
with cure . . . shall he utterly Yoid,” rendered the plaintiff’s charge 
invalid, and that the words “ rectories and tithes ” only applied to 
lay rectories and tithes. The Court of Appeal decided in favour 
of the defendant; and Turner, L.J., in giving judgment, said : 
“It is one of the privileges of the clergy, secured to them by 
Magna Oharta, that distresses shall not he taken by sheriffs in 
the inheritance of the church wherewith it vus anciently 
endowed. . . . These privileges remained intact down to the 
time of the passing of this Act, and looking to the cases referred 
to, I am very much disposed to think that the general words 
used in this section ought not in any event to he held to have 
abrogated these privileges, there being ample room for them to 
operate otherwise,” Another decision which illustrates this 
principle is that of B. v. Sarrald (1872), L. E. 7 Q. B. 361 (d). 
In that case it was contended that 32 & 33 Yict. c. 55, s. 9, 


[a] In JSCoIcmY. Clifford (1904), 1 Australia 0. L. R. 429, 444, G-riffith, C.J., 
said : “ It is always necessary, in dealing with any law that alters the common 
law, and especially where the common law rights of the liberty of the subject 
or relating to property are concerned, to consider what was the previous law 
and what were the apparent reasons for the alteration made, and then to see 
what were the reasons for altering the law, and what the Legislature has done 
to remedy what it conceived to be defects in the law.” 

(5) Anthony v. 8egeY (1789), 1 Hagg. Consistory Rep. 13 (Stowell) ; Campbell 
V. Maund (1836), 5 A. & E. 865 (Ex. Ch.) ; i?. v. Bishop of Salisbury^ (1901) 
1 K B, 573, 579 ; 2 K. B. 225. 

(<?) See B. V. Bethnal Green Vestry (1875), 32 L. T. hT. S. 558. 

[d) See Beresford-Eope v. Lady Sandhurst (1889), 23 Q. B. L. 79, and ante, 
p. 112. 
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wliicli enacts that whenever words occur which import the 
masculine gender, the same shall he held to include females for 
all purposes connected with the right to vote at elections/^ 
enfranchised not only single, hut also married women. But it 
was held that it did not. Marziage,” said Mellor, J., is at 
common law a total disqualification, and a married woman 
therefore could not vote, her existence for such a purpose being 
merged in that of her husband.” The 32 & 33 Yict. c. 55, was 
passed because, as Cocliburn, C. J., observed, it was thought to 
be a hardship that when women bore their share of the public 
burthens in respect of the occupation of property, they should 
not also share the rights to the municipal franchise and be 
represented ; and it was thought that unmarried women ought 
to be allowed to exercise these rights. . . . But it seems 
quite clear that this statute had not married women in its 
contemplation.”] 
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CONSTRUCTION OF THE OTHER PARTS. 
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Parts of a statute . , .176 
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[An Act of Parliament at the present day (a) consists of the 
following parts, viz. : — 

1. The day of its receiving the royal assent. 

{a) As to when the present form of statute was first adopted, see May, Pari. 
Tract. (10th ed.), p. 43''3 ; ante, p. 18. 
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2. The title. 

3. Marginal notes and punctuation. 

4. The preamhle. 

5. Headings. 

6. The interpretation clauses. 

7. The enacting clauses. 

8. The schedules. 

It is, of course, often the case that an Act of Parliament con- 
sists merely of one or more enacting clauses, and has no headings, 
interpretation clause, schedules, or even preamble.] 

1. The date on which an Act receives the Eoyal assent is Eoyal assent, 
made part of the Act by 33 Geo. 3, c. 13 {b). 

2. It is said by Treby, C.J., in Chance v. Adams, Hard. 325, T^oll title, 
that no titles at all were put in statutes until 11 Hen. 7 
(1495) ’’ (c), In the fifth year of Henry VIII. it first became 

the custom to put a distinct title to every particular chapter of a 
statute. The subdivision of statutes into chapters must be 
understood to have been perfectly arbitrary. The same may be 
predicated of the titles prefixed to the chapters, which have 
often been the mere invention of modern ^editors ’’ (i). In 
Birtwhistle v. Vardill (1840), 7 Cl. & F. 895, 929, Tindal, G.J., 
said, with reference to ancient statutes : No more argument can 
be justly built upon the title prefixed to the statute in some of 
the modern editions of the statutes than upon the marginal 
notes against its different sections.^^] 

[In Claydon v. Green (1868), L. B. 3 0. P. 511, 522, "Willes, 

J., after explaining how Bills were formerly engrossed upon one 
or more Bolls of Parliament, a practice discontinued since 1849 (c), 
said : desire to record my conviction that this change in the 

mode of recording them cannot affect the rule which treated the 
title of the Act, the marginal notes, and the punctuation, not as 
forming part of the Act, but merely as a contemporanea expositio. 

The Act when passed must be looted to just as if it were still 
entered upon a roll, which it may be again if Parliament should 
be pleased so to order, in which case it would be without these 
appendages, which, though useful as a guide to a hasty inquirer, 
ought not to be relied upon in construing an Act of Parliament.^^] 

This decision of Willes, J., is in accord with a series of earlier 
decisions (/). It does not wholly exclude reference to the long 


(5) See tliis discussed in the chapter on “Commencement and Duration of 
Ehect of Statutes,” Part II. ch. yi. 

(c) Birtivhistle Y . Vardill (1840), 7 Cl. & P. 89o, 945, Lord Brougham; and 
see Bacon, Ahr. tit. Statute A; hut see 3 Hen. 7, 1 Per. Stat. (2nd ed.) 228. 

[d) [Dwarris on Statutes (2nd ed.), p. 462 ; 1 Bl. Comm. 183.] 

{e) Bills as soon as passed are now printed on vellum by the King’s printer : 
May, Pari. Pract. (10th ed.) p. 471. 

(/) In Fowlterh case (1611), 11 Co. Eep. 33, Lord Coke said: “As to the 
style or title of the Act, that is no parcel of the Act, and ancient statutes are 
without any title ; and many Acts are of greater extent than the titles are.” In 
Alt, ‘Gen. v. Lord Weymouth (1743), Ambler, 22, Lord Hardwioke said: “The 
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title ; but other judges baye differed from Mm as to the extent 
to which the long title may be used as a guide to construction. 
[In Brett v. Brett (1826), 3 Addams, 210, the question was 
whether the expression ^‘^any will or codicil,’^ when used in 
25 G-eo. 2, c. 6, related to all wills and codicils, or only to those 
of real estate. The title of that Act is An Act for putting an 
end to certain doubts relating to the attestation of wills and 
codicils of real estate,” and Sir John Nieholl held that the title 
might be taken into consideration in deciding the question 
raised, and that since the Act professed by its title to relate 
only to wills and codicils of real estate, it must be held to 
be confined to such, and not to affect wills or codicils 
of personal estate. ^"^If that had been the true construc- 
tion,” said he, ^Mhe title of the Act should at least, not 
to say must, have been different. But the title of an Act of 
Parliament is settled with some solemnity {g) ; and this, too, 
after it becomes an Act — that is, after the cjuestion put, whether 
the Bill shall pass, and that question carried in the affirmative. 
This seems to imply that, in whatever sense the phrase was 
understood by the framer of the Bill, the sense in which it was 
understood by the Legislatiue, and in which the Court conse- 
cjuently is bound to construe it, is that of a will or codicil of real 
estate ” only. The two following cases are good examples of 
the way in which the title of an Act is allowed to operate upon 
its construction. In Sha^v v. Rucldin (1859), 9 Ir. C. L. E. 214, 
the question was whether 16 & 17 Viet. c. 112, s. 25, which 
imposes a penalty upon persons using or letting to hire at any 
place within the police district of Dublin any . . . cart . . . 
without having a licence for the same, applies to carts used for 
private purposes only. The title of the Act was An Act to 
consolidate and amend the laws relating to hackney and stage 
carriages, also job carriages and horses and carts let for Mre 
within the police district of Dublin.” Lefroy, C.J., said in his 
judgment : Now, the title of the Act shows that the Legis- 

lature intended to make regulations with respect to carriages 
and other vehicles let for hire. It is quite true that, although 
the title of an Act cannot be made use of to control the express 
provisions of the Act, yet if there be in these provisions any- 
thing admitting of a doubt, the title of the Act is a matter 
proper to be considered, in order to assist in the interpretation 
of the Act, and thereby to give to the doubtful language 
in the body of the Act a meaning consistent rather than 
at variance with the clear title of the Act.” In Ex parte 
Sfeatenson (1823), 2 B. & 0. 34, a quo warranto was moved 
for against certain municipal officers, who, having been elected 


tiile is no part of the Act.” See also Hills y. Willdns (1704), 6 Mod. 62, Holt, 
C. J. ; li. V. Williams (1791), 1 W. Bl. 93, 95 ; Eunter y. Eoclcolds (1849), 1 Macn. 
& Gr. 640, Lord Cottenham; Coomier v. Berlis JJ. (1882), 9 Q. B. D. 17, 32. 

{g) See note (i), ^ost, p. 180. 
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in September, 1822, had neglected to take the oaths of 

allegiance, &c., as required hy the Tests and Corporation 

Acts, within six months. By the Annual Indemnity Act, 4 G-eo. 4, c. 1 , 

which was passed in Fehruary, 1823, it was enacted that all 

and every person and persons who at or before the passing of 

this Act hath or shall have omitted to take the oaths vuthin such 

time as is by the said Act required, and who, on or before 

March 25, 1824, shall take the said oaths, shall be and are 

hereby indemnified.” It was contended that this Act only 

applied to persons who, at or before the passing of the Act,” 

had incurred' penalties, and that as these persons were only 

elected in September, 1822, they had not incurred any penalties 

by February, 1823, when the Act passed, and consequently 

could not be protected by ft. But on behalf of these persons it 

was urged that from the title of the Act it was clear that it was 

the intention of the Legislature that the indemnity should 

extend to them. And so it w^as held by the Gomd, who said : 

There may, perhaps, be some obscurity in the words of the 
statute, but there is none in the title, and this being a remedial 
statute, we should construe it so as to give full effect to the 
intention of the Legislatui’e.”] In East and West India Pocks 
Co. V. 8JiatL\ Savill Albion Co. (1888), 39 Ch. D. 531, Ohitty, 

J., said that the full title might ^‘be referred to for ascertaining 

generally the scope of the Act”; and in Kenrick-v. Laicrence 

(1890), 25 Q. B. D. 99, a case on the Copyright (Works’ of Art) 25 & 26 Viet. 

Act, 1862, which has a statutory short title, Wills, I., referred 

to the full title to elucidate an ambiguity. He said : “ The 

title of a statute does not go for much in construing it, but I do 

not know that it is to be absolutely disregarded. The cases on 

the subject are collected and their effect stated in Master Wilber- 

force’s very careful and able treatise on Statute Law, at pp. 272, 

276. The title of Lord Campbell’s Act (9 & 10 Yict. c. 93) 
was certainly referred to as not without significance in the Court 
of Queen’s Bench in Blake v. Midland Railway Company [h). 

As far as it goes, the title would certainly seem to point to the 
notion that it is the product of the artistic facidty which is the 
primary thing to be protected. And although it might not be 
right on that account to cut down the generality of the expres- 
sion ^ every drawing,’ yet it may serve to point to the character 
of the production,” 

T\e old opinion that the long title is not part of the statute is Tlie full title, 
no longer adopted, owing to changes in the Parliamentary pro- vie'w-. 

cedure for dealing with titles. In Jefferies v. Alexander (1860), 

8 H. L. C. 594, 603, note (A), Lord Cranworth said that though 
the question as to the title of an Act is put from the chair in the 
House of Commons, it was never put in the House of Lords. 

But under the present procedure, in both Houses titles are now 


(A) (1852), 18 Q. B. 98, 109. 
N 2 
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8 & 9 Yict. 
c. 20. 


60 & 61 Viet, 
c. 37, 


the subject of amendment (i). The full title is always on the 
roll ” (/i), and may, like the preamble, be looked at in order to 
remove any ambiguity in the words of the Act ’’ (/). In Fielden 
V. Morley Corporation, (1899) 1 Ch. 1, 3, Lindley, M.E., in con- 
struing the Public Authorities Protection Act, 1893, referred to 
the full title and continued : I read the title advisedly, because 
now and for some years past the title of an Act of Parliament 
has been part of the Act. In old days it used not to be so, and 
in the old law-books we were told not so to regard it ; but now 
the title is an important part of the Act, and is so treated in both 
Houses of Parliament’’ fi). In Att.-Gen, v. Margate Pier and 
Harbour Co,, (1909) 1 Ch. 749, KekeTvdch, I., held that a com- 
mercial company having powers and duties under a special Act, 
was not a public authority within the Public Authorities Pro- 
tection Act, 1893 ill). In Dartford Rural Eistrict Council v. 
Bexley Heath Rail. Co,, (1898) App. Cas. 210, 312, the Earl of 
Halsbury, L.C., to determine the scope of the Eailways Clauses 
Act, 1845, took into consideration not only the preamble but also 
the title of the statute (c). And in Fenton v. Thorley, (1903) 
ApjD. Cas. 443, a case upon the Workmen’s Compensation Act, 
1897, Lord Macnaghten said : “ It has been said that you cannot 
resort to the title of an Act for the purpose of construing its 
provisions. Still, as was said by a very sound and careful 
judge (p), the title of an Act is no part of the law {q), but it 
may tend to show the object of the legislation. . . . Surely, if 

(i) The last question to be determined in the House of Commons is that this 
be the title of the Bill, which is accordingly read by the Speaker. Amendments 
may then be offered to the title: May, Pari. Pract. (10th ed.), 473. In the 
House of Lords the title may be amended at any stage during the progress of a 
Bill: May, Pari. Pract. (10th ed.), 462, 473 ; Standing Orders, House of 
Commons, 1906, Public Business, No. 34 ; Koacoe, Nisi Prius (17th ed.), 106. 

(A;) Sutton V. Sutton (1882), 22 Ch. D. 513, Jessel, M.P. 

{l) Coomher v. Berhn JJ. (1882), 9 Q. B. D. 17, 33, Huddleston, B. 

(w) Pollowed in A. v. CocTzerton (1901), 17 Times L. E. 165 (C. A.). Same 
rule observed in Canada: O'' Connor y. Nova Scotia Telephone Co,,, 22 Canada, 
226. 

(«) In The Tclun, (1899) P. 236, Jeune, P., erroneously referred to Fielden' s 
case {ubi su.pra) as dealing with the short title ” of the Act. 

[o) [There is one Act of Parliament (31 & 32 Viet. c. 89) in which, unless the 
title he taken as an integral portion of the Act, the first section will be un- 
intelligible. The title of the Act is “An Act to alter certain provisions in the 
Acts for the commutations of tithes, the Copyhold Acts, and the Acts for the 
inclosure, exchange, and improvement of land. ...” The Act then goes on 
thus: “ Be it enacted, &c., 1. That notwithstanding any provisions in th^ said 
Acts contained, &c.” This is, of course, the result of an oversight, and is a 
good illustration of the hasty way in which Acts of Parliament are drawn. 
WTiether it would he held that the first section of this Act is inoperative as 
being altogether unintelligible according to the ordinary rules for construing 
statutes remains to be seen, should the question ever be raised ; but it is obvious 
tbat, unless the title he treated as part of the Act, the first section will have no 
meaning at all. This Act underwent no alteration whatever during its passage 
through Parliament. The first print of the Act, which has on the hack of it the 
names of Mr. Gathorne Hardy and Mr. Sclater Booth, may he seen in the 
Library of the House of Commons.] 

[p) VVightman, J., in Fohnsioji v. Upham (1859), 2 E. &: E. 263. 

[q) This is not the present opinion, 'vide snpra, p. 179. 
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such a reference is ever permitted, it must be permissible in a 
case like this, where Parliament is making a new departure in 
the interest of labour, and legislating for working men pre- 
sumably in language that they can understand/^ 

Every Act of Parliament/’ says Lord Thring (Practical 
Legislation, p. 37), should have a short title, ending with the 
date of the year in which it is passed. . . . Eor although [s. 3 
of] Lord Brougham’s Act, 13 & 14 Yict. c. 21 (r), enables 
reference to be made to a particular statute without mentioning 
its title, it is very inexpedient to do so, as the mere mention of 
a particular chapter fails to convey to the mind of the reader 
any idea of the Act referred to, and mistakes often arise from a 
misprint in the number of a chapter ” ; and this is now the 
estabhshed method of drafting (.$). Where Acts contain a 
section enacting that the Act may be cited by some short title, 
such a section may be cited as proof of the intention of the 
Legislature, so as “to make that short title a good general 
description of all that was done by the Act”(i^). The short 
titles given by the Short Titles Act, 1896, do not appear to 
come within this decision, and are merely guides for reference 
and future drafting. Eeference to the long or short titles of a 
statute for purposes of interpretation must always be secondary 
to reference to the enacting part, for the title may be colour- 
less (li)^ or the Act may deal with subjects not expressed in the 
title [x). 

3. [The marginal notes do not form part of any Act (^) , are not 
amended in either House, and it is not usual to allow them to 
be referred to for the purpose of throwing light upon the mean- 
ing of an obscure enactment, and there appear to be few instances 
in the reports of this being done.] In E. v. Milverton (1836), 
5 A. & E. 854, it was held that a marginal note to a form in 
the schedule of 13 Geo. 3, c. 78, “ which is not merely found in 
the printed Act, but in the Parliament Poll,” was part of the 
Act and should receive its full effect. In Sheffield IVaterivorks 
V. Bennett (1872), L. P. 7 Ex. 40y, 421, Cleasby, B., said that 
“ one may refer to the marginal reference in considering the 
general sense in which words are used in Acts of Parliament.” 
And [in Venour y. Sellon (1876), 2 Ch. D. 625, Jessel, M.P., 
referred to the marginal note of 19 & 20 Viet. c. 120, s. 14, in 
support of the view which he took of the meaning of the section. 
“ This view,” said he, “is borne out by the marginal note, and 
I may mention that the marginal notes of Acts of Parliament 


(r) Superseded bv sect. 35 of the Interpretation Act, 1889 (52 & 53 Yict. 
c. 63), post, Appendix C. 

(s) For a list of popular and short titles, see Appendix B. 

{t) Middlesex Justices v. H, (1884), 9 App. Gas. 757, Lord Selhome. 

[u] A. V. West IRidmg Comity Council (1906), 22 T. L. B. 783, Farwell, L.J,, 
cited ante, p. 120. 

{x) See R. v. Washington (1881), 46 U. C. Q,. B. 221, 225, Osier, J. 

[y) Claydon v. Green (1868), L. B. 3 C. P. 511, ante, p. 177, 
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now appear on the Rolls of Parliament, and consequently form 
part of the Acts^ and in fact are so clearly so that I have known 
them to be the subject of motion and amendment in Parlia- 
ment ' ’ (r)]. But Baggallay, L. J., in Att,-Gen, v. G. E. Rail, Co, 
(1879), 11 Ch. D. 4^9, 461, said: “I never knew an amend- 
ment set down or discussed upon the marginal notes to a clause. 
The House of Commons never has anything to do with a 
marginal note.’’ And James, L.J., at p. 465, said: ‘Hs it not 
a mere abstract of the clause intended to catch the eye ? ” But 
the statement is perfectly correct as to modern Acts, the copies 
printed on vellum and deposited with the Clerk of the Parlia- 
ments and at the Rolls House contain the marginal notes which 
appear in the ordinary printed copies. [On July 20, 1875 (5), 
Mr. Raikes, the Chairman of Committees, ruled that the mar- 
ginal notes of an Act could not be amended in committee, and 
this ruling, which extended to titles of groups of clauses and 
cross-headings, was supported by Mr. Dodson, a former chair- 
man. Acting apparently on this view of the law, the editor of 
the first Revised Edition of the Statutes has (as he states in the 
preface to vol. xi.) revised the marginal notes throughout the 
edition], and the same process is adopted in Chitty’s Statutes 
and their annual continuation (f) , 

It is not uncommon for the marginal note to an Act to refer 
to matters struck out of the Bill in its passage through Parlia- 
ment. Thus, the Married Women (Maintenance in Case of 
Desertion) Act, 1886 (49 & 50 Yict. c. 52), s. 1 (2), had a 
marginal note as to the custody of children, though the text 
was silent on the subject. 

With reference to the Railways Clauses Act, 1845 (8 & 9 
Viet. c. 20), Bramwell, L. J., said in Att.-Gen. v. G. E. Rail. Co, 
(1879), 11 Cli. D, 449, 460: ‘^‘What would happen if the 
marginal note differed from the section, which is a possibility, 
as is shown in sect. 112 of this Act? I3oes the marginal note 
repeal the clause, or the clause the marginal note ? ” 

In Stephenmi v. Taylor (1861), 1 B. &S. 101, 106, Cookburn, 
C.J., said: On the Parliament Roll there is no punctuation, 
and w^e therefore are not bound by that in the printed copies.” 
This statement seems to be also applicable to the vellum prints. 
The copies printed on vellum since 1850 are certainly in some 
cases punctuated, but punctuation is discouraged by the Parlia- 
mentary officials owing to the difficulties which arise when the 
punctuation is not altered to give effect to amendments made in 
committee. Punctuation when it occurs in the vellum copies is, 


p) As to ttis dictum, Jessel, IVT-B., said in Button v. Button (1882), 22 
Ch. D. 511, 513 : “The dictum in that case is not strictly correct. I have since 
ascertained that the practice is so nncertain as to the marginal notes that it 
cannot he laid down that they are always on the Boll.” 

ip) 225 Hansard (3rd series), p- 1759. See Boscoe, Nisi Prius (17th ed.), 104. 
(r) They differ from the King’s printer’s copies. Vide Lumley, Public 
Health Act (3rd ed.), Preface, p. vi. 
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it is suTbmitted, to be regarded, to some extent at least, as con- 
temporanea expositlo {cl). 

[In Bcirroto v. WadMn (1857), 24 Beav. 330, the question 
arose whether the words in 13 Greo. 3, c. 21, s. 3, are to read 

aliens’ duties, customs and impositions,” or aliens, duties, 
customs and impositions.” “ I supposed,” said Eomilly, M.E., 

I should not learn much on the subject from the inspection of 
the Eoll of Parliament (<s), but as it was in mj custody I have 
examined it. It seems that in the Eolls of Parliament the words 
are never punctuated, and accordingly, very little is to be learnt 
from this document.” One of the effects of the original statutes 
not being punctuated is that it is often difficult to decide whether 
words apply only to a particular branch of a sentence, and are 
to be read distributively, reclclencJo singnJa singulis, as it is called, 
or whether they govern the whole sentence. It does not appear 
that any definite rule can be laid down as to this ; but, as 
Dwarris says as to this point (ed. 2, p. 601), ^^the intention 
must be collected from the context to which the words relate.”] 
Thus, it was held in Badger v. South Torhshire Rail. Co. (1858), 
1 E. & E. 347, 364, that the W'ord purchase,” as used in 
12 Greo. 1 , c. 38, s. 2, ‘‘ may be applicable, reddendo singula 
singulis, to the other pui’poses for which the acquisition of the 
soil is certainly necessary” ; and in Phillips v. Highland Railway 
(1883), 8 App. Oas. 366, it was held that the Merchant 
Shipping Act, 1854, s. 189, must be so read. 

[In hiihe of Devonshire^. 0^ Connor (1890), 24 Q. B. D. 468, 
which turned on the construction of an enclosure Act (38 Geo. 3, 
c. 18), Lord Esher, M.E., said (p. 478) : It has been said that 
there are brackets in it” (an exception in the Act), but that 
we must read it as though the brackets were removed to some 
other part of the clause. But if notice is to be taken of the 
brackets, it must be subject to the language used, and then it 
may be shown that either at both ends or at one end of the 
parenthesis the bracket must have been erroneously placed, and 
that the brackets must be put in the right place according to the 
sense and construction of the language used. To my mind, 
however, it is perfectly clear that in an Act of Parliament there 
are no such things as brackets any more than there are such things 
as stops.”] 

^ 4. Preambles, especially in the earlier Acts, have been regarded 
as of great importance as guides to construction. 

Coke (1 Litt. 11 5) says : “Prom statutes his [Littleton’s] argu- 
ments and proof are drawn first from the rehearsal or preamble 
of the statute.’^ [^^ The proper function of a preamble,” says 
Lord Thring (/), “is to explain certain facts which are neces- 

(d) Yidc ante^ p. 79 seq, 

(e) The document referred to by Lord Ilomilly seems to be tbe Chancery Loll, 
and not tbe Parbament Loll of the Statutes. Yide ante, p. 43. 

(/) Practical Legislation (ed. 1902), p. 92. 
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sary to be explained before tbe enactments contained in tbe Act 
can be understood ; for example, tbe Courts of Justice Building 
Act, 1865, proposed to apply certain funds to the payment of 
the expenses of constructing new Courts of Justice (y). Accord- 
ingly, a long preamble was prefixed to the Act, explaining the 
origin of these funds, for without such a preamble it would have 
been impossible for Parliament to have understood the subject- 
matter of the Act (A).] 

The preamble of a public Bill is usually considered last in 
committee, and amended to correspond with the clauses as 
settled in committee (^) , 

All Acts which fall within the Parliamentary description of 
private Bills are required by the Standing Orders to have pre- 
ambles, and the petitioners are required to prove the preamble, 
which is required to explain the reasons for the exception sought 
to be made to the general law, and to justify Parliament in 
granting the exceptional powers sought for. 

It is the duty of a select committee on a private Bill to 
report {k) that the allegations of the Bill (he., the contents of 
the preamble) have been examined (/), and also as to any altera- 
tions made by the committee in the preamble, and the ground 
of making them (m) . It may fairly be contended that, in view 
of the Standing Orders, the recitals of the preamble of a private 
Act should be treated by the Courts as conclusive as between 
the parties to the Parliamentary bargain contained in the Bill 
and as to the public utility of passing the Bill, inasmuch as 
they are not adopted without examination of witnesses, and in 
many eases after prolonged opposition and argument, before a 
select committee {vide ante^ p. 38 ; post^ Part IV.). 

Evidence in proof of the preambles of private Bills in the 
Lords used to be taken by the judges, to whom petitioners for 
private Bills were referred to hear the parties and report to the 
House the state of the case and theix opinion thereon. The 
witnesses heard before the judges were sworn at the Bar of the 
House of Lords if the Bill related to landed estate, but by 41 
Geo. 3, c. 105, Scotch and Irish judges have power to administer 
an oath on the reference of a Bill to them {n). Since 1843 the 
judges do not take evidence, and the only Bills referred to the 
judges are estate Bills (which always originate in the House of 
Lords), and of those, only such as have not been previously 
approved by the High Court of Justice (Chancery Division (o) ). 


[g) The preamble to 5 G-eo. 3, c. 26, recites the title to the Isle of Man during 
300 years, and extends over eighteen pages. 

(A) In the case of public Bills, preambles are now often superseded by a 
memorandum or breviate explaining the object of the Bill ; vide ante^ p. 124. 

(i) 1 Cliff, 865 ; vide ante, p, 180, note (i). 

{h) Standing Orders H. C. 1906, 148, Private Business. 

(l) Ibid. 149. 

[m) May, Pari. Pract. (10th ed.), p. 778. 

{n) 2 Chff. 768. 

(o) Ibid. 770 ; S. 0. (H. L.) Private Bills, 153, 156 (1905). 
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[Lord Holt is reported to have said, in Milk v. Wilkins (17 04), 
6 Mod. 62, that the preamble of a statute is no part thereof, 
but contains generally the motives or inducements thereof” ; 
but this dictum is not in accordance with the opinion held at the 
present day. “ The preamble,” said Pollock, O.B., in Salk eld v. 
Johnson (1848), 2 Ex. 283, is undoubtedly part of the Act.” 
So also, in Davies v. Kennedy (1869), Ir. E. 3 Eq. 697, Christian, 
L. J., said : The preamble, which of course is a most important 
part of the statute . . Whether the preamble be considered 
as an integral part of the statute or not, the general rule with 
regard to its effect upon the enacting part of the statute has 
always been that if the meaning of the enactment is clear 
and unequivocal without the preamble, the preamble can have no 
effect whatever.] This rule was thus stated in Poicell v. 
Kempton Park Racecourse Co.^ (1899) App. Gas. 143, 157, by the 
Earl of Halsbury : “ Two propositions are quite clear, one that 
a preamble may afford useful light as to what a statute intends 
to reach, and the other that if an enactment is itself clear and 
unambiguous, no preamble can quahfy or cut down the enact- 
ment.” 

But still the preamble is the key ( jd) to the statute, and 
affords a clue to the scope of the statute, where the words con- 
strued in themselves without the aid of the preamble are capable 
of more than one meaning. There is, however, another rule or 
warning which cannot be too often repeated, that you must not 
create or imagine an ambiguity in order to bring in the aid of 
the preamble or recital. To do so would in many cases frustrate 
the enactment and the general intention of the Legislature ” {q). 
And Lord Blackburn in deciding upon the meaning of Sturges 
Bourne’s Act as to the rating of small tenements, in West Kani 
Assessment Committee v. Iks (1883), 8 Apjo. Cas. 386, 388, said: 
‘‘ I quite agree with the argument which has been addressed to 
your lordships, that in construing an Act of Parliament, where 
the intention of the Legislature is declared by the preamble, we 
are to give effect to the preamble to this extent, namely, that it 
shows us what the Legislature are intending, and if the words of 
enactment have a meaning which does not go beyond that 
preamble, or which may come up to the preamble, in either case 
we prefer that meaning to one showing an intention of the 
Legislature which would not answer to the purposes of the 
preamble, or which would go beyond them. To that extent 
only is the preamble material.” In that case it had been con- 
tended that the construction adopted by the Court would 
‘^baffle the preamble” (r). And Lord Davey in Powell v. 
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59 Geo. 3, 
c. 12, 8. 19. 
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(j??) Cf. Ealton v. Cove (1830), 1 B. & Ad. 538, 558, adopted by Lord James in 
Cowell Y, Keynpton FarJc Racecourse Co., (1899) A. C. 143, 193. 

{q) Rowell v. Kempton Fark Racecourse Co., loc. cit,, per Lord Dayey, at p. 185. 
(r) Cf. Richards Y . Scarborough Market Co. (1854), 23 L. J. Ob. 110, Knight 
Bruce, L.J. ; \Eujghes v. Chester Rail, Co. (1862), Si L. J. Ch. 100, Cbannell, B.] 
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Kenipton Parle Racecourse Co. [iihi sup)^ said: “It may well be 
in this and in other cases that the Legislature, taking the recited 
facts as the occasion of the enactment, have deliberately used 
large words to prevent the same kind of mischief in other 
forms (s). 

But if Ian- [If the object or meaning of an enactment is not clear, “ the 
guageisnot preamble,” as Buller, J., said in Cresjoignij v. Wittenoom (1792), 
ambkmaybo ^ “may be resorted to to explain it.” “The 

resorted to preamble of the statute,” said Lord Coke, in 1 Inst. 79 a, “is a 

to throw^ light good means to find out the meaning of the statute, and as it 
were a key to open the understanding thereof.” In the Sussex 
Peerage ease (1844), 11 01. & F. 143, the judges enunciated the 
rule as follows : “If any doubt arises from the terms employed 
by the Legislature, it has always been held a safe mean of 
collecting the intention to call in aid the ground and cause of 
making the statute, and to have recourse to the preamble, which, 
according to Chief J ustice Dyer, is ^ a key to open the minds of 
the makers of the Act, and the mischiefs which they intended 
to redress’” (z^).] In Coosaw Mining Co. v. South Carolina 
(1891), 144 U. S. 650, 563, Harlan, J., stated the rule in the 

U. S. to be : “ While express provisions in the body of an Act 
cannot be controlled or restrained by the title or preamble, the 
latter may be referred to when ascertaining the meaning of a 
statute which is susceptible of different constructions ” iii). 

If very gene- [If very general language is used in an enactment, which it is 

ral language dear must have been intended to have some limitation put upon 
IS used, pre- ^ 

[s) [The case of TTilson v. KniMey (1806), 7 East, 128, gives a good illustration 
of the operation of this rule. The preamble of 3 Will. & IMary, c. 14, recites 
that it hath often happened that several persons, having by bonds and other 
specialities bound themselves and their heirs, have to the defrauding of such 
their creditors devised their lands ” ; then by sect. 2 it is enacted that all such 
devices against creditors shall be absolutely void ; and by sect. 3 it is further 
enacted that ‘ ‘ all such creditors shall have their actions of debts upon such bonds 
against the devisees.” The plaintifi in the action in question had by virtue of 
this statute sued the defendant, who was a devisee, hut the action was of cove- 
nant and not of debt, wherefore it was contended by the defendant that the 
action would not lie. Lord Ellenhorough, C.J., in deciding in accordance with 
the defendant’s contention, said : “I agree -with the plaintiff’s counsel, that the 
grievance recited in the preamble would have led one to suppose that the 
T. meant to have given a larger remedy than the action of debt. . . . 

ii. iu iiad only said that they should have their actions without more, there 
would have been ground for going the length of the argument of the plaintiff’s 
counsel ; hut the Legislature has expressly limited the means of recovery by 
such creditors to actions of debt. ... To extend it, therefore, to the action of 
covenant would he to legislate and not to construe the Act of the Legislature.”] 
In Dean of York v. Middlehurgh (1827), 2 Y. & J. (Ex.) 196, Alexander, C.B., 
said: “What right have I to say that where the Legislature has enacted a 
prohibition in general terms more extensive than the preamble, that it did not 
mean that these terms should have their full and natural effect? ” This rule 
applies even in criminal cases. Thus it is stated by Lord Hardwicke, in 
Xvnaston v. Clarke (1741), 2 Atk. 205, that the Offences at Sea Act, 1536 
(28 Hen. 8, c. 15), extends to trials in the West Indies. 

[f) Quoted and approved by Halsbury, L.O., in Income Tax Commissioners 

V. lemsel, (1891) A. 0. 532, 542. As to recitals, post^ p. 189. 

[u) He supports his opinion by citation of other decisions of the Supreme 
Court from the time of Marshall, O.J. 
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it, the preamble may be used to indicate to wbat particular 
instances the enactment is intended to aj)ply. The case of 
L^Apostre\. Le Fiaistricr (1708), cited in Cope?nan y. Gallant 
(1716), 1 P. Wms. 318, turned upon 21 Jas. l,c. 19, ss. 10, 11, 
which enacts that : And for that bankrupts frequently convey 
over their goods and yet continue in possession and dispose of 
them, be it enacted that if at any time hereafter any person 
shall become bankrupt and at such time shall by the consent and 
permission of the true owner have in their possession, order, 
and disposition any goods or chattels . . . that in every such 
case the commissioners shall have power to sell and dispose of 
the same for the benefit of the creditors. . . The plaintiff 
had delivered to one Levi (who afterwards became bankrupt) a 
parcel of diamonds to sell for him, and these diamonds were at 
Levi’s bankruptcy seized by the defendants for the creditors, by 
virtue of this statute, as being goods in the possession of the 
bankrupt at the time of his bankruptcy. But it was held by 
Lord Holt that these diamonds were not liable to be seized as 
the property of the bankrupt, and that the general words of the 
clause ought to be explained and limited by the words of the 
preamble, their goods.” This decision, though not acquiesced 
in by Lord Cowper, was subsequently approved by Parker, C.B., 
in Fyall v. Rolle (1736), 1 Atk. 174, when he said as follows: 

It has been laid down on the construction of 13 Eliz. c. 5, 
that the preamble shall not restrain the enacting clause. But I 
take it to be agreed that if the non-restraining the generality of 
the enacting clause will be attended with an inconvenience the 
preamble shall restrain it, and this is the case here, for other- 
wise merchants could not correspond or carry on their business 
without great danger and difficulty.” And Lord Hardwicke 
added (at p. 182) : ‘A am strongly inclined to be of opinion, 
with Lord Chief Justice Holt and my Lord Chief Baron Parker, 
that this clause is to be restrained by the preamble, and differ 
from Lord Cowper in the case of Copema/iiY. GallantF So also 
in Brett v. Brett (1823), 3 Addams, 219, Sir John Nieholl is 
reported to have held that, inasmuch as it clearly appeared from 
the preamble that 25 Greo. 2, c. 6, only professed to deal with 
wills and codicils devising real estate, the expression any wall 
or codicil,” whenever used in the Act, meant only a will or 
codicil which devised real estate, and in no way affected any 
*will or codicil which bequeathed personalty.] “If the enacting 
words can take it in (the mischief which the statute was 
intended to remedy), they shall be extended for that purpose 
though the preamble does not warrant it” (rr). 

[But it must always be a question of some nicety for the 
Court to determine whether an Act is sufficiently explicit by 
itself or whether the preamble should be looked to for aid in 

[x) Per Hardwicke, L.C., Bassett v. Bassett (1744), 3 Atk. 203 ; and see I)ea7i 
of TorJc V. Middleburgh (1827), 2 T. & J. (E:s:.) 196. 
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explanation of it. Thus in Davies v. Kennedy (1869), Ir. E. 

3 Eq. 697, Christian, L.J., put a particular meaning upon the 
word “banker'' as used in 33 Geo. 2, c. 14 (Irish), and in 
support of his view of the meaning of the word he relied 
largely upon the preamble of the Act. The House of Lords, 
however, in Copland v. Davies (1870), L. E. 5 H. L. 389, with- 
out in any way taking exception to the method by which he had 
arrived at his opinion, declined to adopt that method in this 
particular ease, being apparently of opinion that the enactment 
in question was sufficiently explicit of itself. In Winn v. Moss- 
man (1869), L. E. 4 Ex. 299, a question arose upon the meaning 
of 24 & 25 Viet. c. 75, s. 4, by which it is enacted that, “ in 
the construction of the 9 Geo. 4, c. 61, the words Gown cor- 
porate ' shall include every borough having a separate commis- 
sion of peace, although it may not have a separate Court of 
quarter sessions." The Act of 9 Geo. 4 dealt with two different 
matters — namely, the application of penalties recovered under 
the Act and the granting of licences, and inasmuch as it is 
stated in the preamble of the Act of Victoria that doubts have 
arisen whether the boroughs in question come within the Act of 
9 Geo. 4 “ so as to give the justices of such boroughs control 
over the granting of licences," but no allusion is made in the 
preamble to the other subject dealt with in the Act — namely, 
the application of the penalties — it was held that the Act 
affected only the granting of licences, because that matter 
alone was mentioned in the preamble. “The words of the 
section," said Kelly, C.B., “are no doubt large enough by 
themselves to give the penalties levied under the Act to the 
treasurer of the borough, but when we see from the preamble 
that the single object of the section was to provide for the 
one special case of granting licences, the effect of the preamble 
is to control the enacting part of the section, and limit it to 
providing a remedy for the difficulty referred to as to the 
power to grant licences."] 

The practice of repealing the preambles of Acts which are still 
in force has been adopted by the Statute Law Eevision Com- 
mittee in deference to the desire expressed by Parliament to 
have a cheap edition of the existing statute law(y). But, as 
pointed out by Sir E. Pollock the repeal or omission of pre- 
ambles, unless used with consummate discretion, is likely to 
obscure the history and meaning of legislation out of proportion " 
to any saving of extent and bulk : and the repeal of a preamble 
in noway affects the construction of the statute (a). Conse- 


{y) The Statute Law Revision Acts of 1890 provide for the qualified repeal 
of a number of preambles, and authorise their omission from the (second) Revised 
Edition of the Statutes. See 63 & 54 Viet. c. 33, ss. 1, 3, as to the reasons for 
this policy ; see Ilbert, Lrp-i?lntive Methods and Forms, pp. 25, 71, 

[z) 6 Law Quarterly Rr-vj!.-\\', 472, 

(a) See Toioell v, Kempion Fark Facecourse Co,, (1897) 2 Q. B. 242, 269, 
Smith, L. J, 
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quentlj, the second edition of the Eevised Statutes, although it 
may become ^popular reading, will not be of great professional 
value, as it will be almost invariably necessary, when any ques- 
tion of construction arises, to refer to the unabbreviated statute 
or the Statutes at Large [h). 

The preamble is in the form of a recital, but some statutes Eecitals. 
also contain subsidiary preambles or recitals prefacing particular 
sections. With regard to such recitals the canon of construction 
is the same as in the case of the preamble. That they may not 
be referred to for purposes of construction of the enacting part 
is clear and unambiguous (r). 

5. The practice of grouping sections of an Act under different Headings, 
headings was first introduced in 1845 in the Clauses Consolida- 
tion Acts {d). Headings are divisible into those which can and 
those which cannot be grammatically read into the following 
sections of the statute (per Sir E. Collier, JJiiion Steamship 
Company of New Zealand v. Melbourne Harbour Trust Commis- 
sioners (1884), 9 App. Cas. 365, 369). Headings of the fii’st Certain head- 
class are not used in the more recent statutes. They constitute 
a sort of preamble prefixed to a class of clauses for the purpose 
of connecting those clauses with other classes of clauses. The 
effect of the headings used in the Clauses Consolidation Acts of 
1845 has been discussed twice in the House of Lords. These 
various headings,’’ said Channell, B., in Eastern Counties Rail- 
way V. Marriage (1861), 9 H. L. C. 32, 41, ^‘are not to be 
treated as if they were marginal notes, or were introduced into 
the Act merely for the purpose of classifjdng the enactments. 

They constitute an important part of the Act itself, and may be 
read not only as explaining the sections which immediately 
follow them, as a preamble to a statute may be looked to to» 
explain its enactments, but as affording a better key to the 
construction of the sections which follow them than might be 
afforded by a mere preamble.” The case last referred to turned 
upon the 93rd and 94th sections of the Lands Clauses Oonsoli- 8 «S: 9 Yict. 
dation Act, 1845, which are preceded by the following heading : 

And with respect to small portions of intersected land, be it 
enacted as follows.” The 93rd section then begins thus : If 
any land not being situated in a town,” &g., and the 94th sec- 
tion begins, If any such land shall be so cut through and 
divided,” &o. The only question,” said Lord Campbell, “ in 
this case, is whether the word such ’ in sect. 94 refers to the 
words in sect. 93 — viz., Uands not being situate in a town or 
built upon,’ or refers to the heading which is prefixed to these 
two sections — ^viz., ^ and with respect to small portions of inter- 


{h) See ante, pp. 32 — 35. 

(c) Crowder y. Stewart (1880), 16 Cli. D. 368, on tlie recitals in Hlnde 
Palmer’s Act (32 & 33 Viet. c. 46); Bentley y. Rotherham, ^c, L. B. (1876), 
4 Ch. D. 588, on the recitals in a local Act. 

{d) Thring, “ Practical Legislation ” (ed, 1902), p. 58. 
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sected land.’ The question does not depend upon any general 
principle of law, but on the meaning of the Legislatuin inThe 
nse^ of the language. . . The House of Lords ultimately 
decided that the word “ such ” referi-ed to the words used in the 
heading (c).] 

In Hammercmith Rail. Co. v. Brand (1869), L. E. 4 H. L. 171, 
the question in disjDute turned on the 6th and 16th sections of 
the Eailway Clauses Act, 1845. Sects. 6 — 30 are preceded by a 
heading in these terms : “ And with respect to the construction 
of the railways and the works connected therewith, be it enacted 
as follows.” These words were held by Lord Chelmsford (at p. 
203) and by Lord Oolonsay (at p. 209) to be part of the Act, 
and usefully referred to to determine the sense of any doubtful 
expression in any particular section ranged under a particular 
heading. Lord Cairns dissented from the judgment of the 
House of Lords, and laid down (at p. 217) a rule which, though 
perhaps inapplicable in the case, seems to be a proper limitation 
of the occasions for reference to headings : I think that the 
headings of these clauses are not to be relied on — and many 
other instances of the same kind inside the clauses themselves — 
showing just in the same w^ay that an Act of Parliament often 
goes beyond the preamble, that provisions have been introduced 
in the progress of the clauses going somewhat beyond the short 
and summary definition in the heading of the clauses. In fact, 
one of these Acts of Parliament shows that these short headings 
were introduced merely to earmark a set of clauses, and to afford 
a short and summary way by which they might be introduced 
by reference as enactments into other Acts of Parliament.” 

The same method of di'afting was adopted in the Bankruptcy 
Act, 1849, and [in Bryan v. Child (1850), 5 Ex. 368, it was 
held that the heading to sects. 133 — 138, ^^with respect to 
transactions with the bankrupt and executions against his pro- 
perty, or within a limited period previous thereto, be it enacted,” 
must be read as embodied in each of those clauses, although in 
some (sects. 136, 137) the words of an enactment were repeated.] 
Pollock, C.B. (p. 374), described the heading as an introductory 
preamble to the set of clauses ; Alderson, B., spoke of the 
clauses as being within the ambit of the preamble ; and Eolfe, B. 
(Lord Oranworth), said that the preamble must be read with 
sects. 133 — 135 as a matter of grammar, and that the repetition 
of the words of enactment in sects. 136, 137, was a mere matter 
of style, but added that the latter sections, being in pari materih^ 
must be read in the same way, which seems to beg the question 
at issue. 

But the same general rule which regulates the effect of the 
preamble (/) applies also to these headings — namely, that they 


{e) See 9 H. L. C. at 68, Lord "Wensleydale. 
(/) See this general rule discussed ante, p. 185. 



Construction of the Other Parts. 

are not to be taken into consideration if tke language of tbe 
enactment is clear. 

The practice of division into parts, now usual in all lengthy 
Acts, and of grouping or classifying the enactments under 
headings or titles, was introduced in the Merchant Shipping 
Act, 1854, and was derived from the Code of the State of New 
York {g). This second class of heading is frequently used in 
statutes passed since 1861, and the use increases, as it facilitates 
reference and gives a key to the governing intention of each 
part of a complicated Act {h). 

The Companies Act, 1862, contains sections enacting and 
specifying the subsequent divisions, and in Acts so constructed 
it is beyond controversy that the headings are part of the Act (f ) . 
In the absence of such specific provision, any controversy as to 
whether such headings were before Parliament or inserted by 
the printers can only be settled, if at all, by reference to the 
vellum print of the Act in the custody of the Clerk of the 
Parliaments. 

The headings are sometimes in Roman and sometimes in italic 
letters, but the former are usually confined to stating the part of 
the Act, and the latter state the sub-division of the part. 

It was at one time supposed that Coimts of law would not 
recognise the division into parts or the headings as substantive 
parts of the Act, But they are gradually vanning recognition 
as a kind of preamble to the enactments which they precede, 
limiting or explaining them operation {k). 

In Inglis v. Robertson.^ (1898) App. Cas. 616, which turned on 
the meaning of the Factors Act, 1889 (/), Lord Herschell 
said (p. 630) : The Act is divided into parts. The fii'st, 
headed ^ Preliminary,^ consists of a definition clause. The 
last part, headed ^ Supplemental,’ contains provisions as to the 
mode of transfer ^ for the purposes of the Act ’ and certain 
savings. The other two parts are headed respectively ^Dis- 
positions by mercantile agents ’ and ‘ Dispositions by buyers and 
sellers of goods.’ These headings are not, in my opinion, 
mere marginal notes, but the sections in the group to which 
they belong must be read in connection with them and inter- 
preted by the light of them.” Sometimes indeed they are 


* {g) Lord Thring, “ Practical Legislation ” (ed. 1902), p. 59, Trhere tlie effect 
of these headings is considered from a draftsman’s point of vie^. 

{h) B.g. in sect. 2 of the London Building Act, 1894 (57 & 58 Viet. o. ccxih). 
(i) The Merchant Shipping Act, 1854, did, but the Merchant Shipping Act, 
1894 (57 & 58 Viet. c. 60), does not, contain sections specifying the subdivisions. 
Lord Thring, ‘‘Practical Legislation” (ed. 1902), p. 60, advises the following 
of the model of 1854 as putting it out of the power of Courts of law to refuse to 
recognise the division into parts as being a substantive part of the statute. 

iji) In Laurie v. Rathhun (1879), 38 XT. C. Q. B. 255, 259, the view was 
expressed that the divisions under which the clauses are arranged maybe looked 
to as a better key to construction than a mere preamble. 

{1) As extended to Scotland by 53 & 54 Viet. c. 40. 
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inserted, as was said in Union Steamship Co, v. Melbourne JPar- 
hour Commissioners (1884), 9 App. Oas. 369, ‘‘merely for the 
purpose of convenience of reference, and are not intended to 
control the interpretation of the clauses which follow. But the 
Court there added : ‘ It may he indeed that the fact of a 
clause being found in a certain group may in some cases possibly 
throw some light on its meaning.’ ” 

[“Although,” said Kell}^, O.B., in Latham v. Lafone (1867), 
L. B. 2 Ev. 119, in discussing sect. 192 of the Bankruptcy 
Act, 1861, “we may refer to the introductory words of the 
section to put a construction on a doubtful part of the statute, 
yet if the language of the enactment is clear, and includes in 
express terms such a document as this [a letter of licence], we 
should not be justified in limiting that sense by the introductory 
words.”] 

The Grlasgow Police Act, 1866, is divided into thirty-three 
parts, numbered separately in Homan numerals, and preceded 
by headings in Homan letters ; and some of the divisions [e.g.^ 
XX.) are subdivided, each subdivision being preceded by sub- 
headings in italics. It contains no separate section providing 
for or recognising that this division is part of the Act, but 
some references in sections to the headings. Moreover, some 
of the sections under the sub-heading {e.g,^ sect. 251) refer in 
terms to the heading under which they are classed. The words 
of enactment are inserted only at the beginning of the Act, 
and are not repeated before any of the headings. Part xxvii. 
sects. 364 — 386, is headed Buildings— their Erection, Altera- 
tion, AND Use. a controversy arose upon the construction of 
sect. 384, with reference to the obligation of the owner of a 
land or heritage to fence the same, as to whether the section 
obliged a riparian owner to fence the side of his land next to 
the river Clyde. And the interpretation of the section turned 
upon whether the heading above cited could be considered, or 
governed the section in question. The House of Lords, in 
Lang v. Kerr (1878), 3 App. Oas. 529, decided that the heading 
could be considered, and limited the generality of the terms 
used in sect. 384. [As Lord Cairns said, at p. 536, “ These 
headings in this Act are not to be looked upon as marginal 
notes, inserted, perhaps, not by Parliament, but by the printer, 
because they are referred to in the body of the Act itself ” (n).] 
Lord Hatheiiey, in the same ease, took the same view, saying 
(p. 642) that the parts or divisions of the Act were parts of the 
body of the Act itself, and not marginal notes (c). 


in) But see the ruling of Mr. Raikes, ante^ p. 182 ; and Roscoe, Kisi Fritis 
(17th. ed.), p. 104. 

(o) See Williams v. JPermanent Trustee Co. of N. S. TF., (1906) A. 0. 248, 252, 
on the construction of a colonial Consolidation Act divided into parts ; and also 
Saunders v. Torthisile (1904), 1 Australia 0. L. R. 379, 389, on an Act of similar 
construction. 
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Tlie Public Health Act, 1875, is divided into parts, each 
preceded bj a heading in Eoman letters. The parts and these 
headings are made part of the Act by sect. 3. Besides the 
headings so recognised, there are also before each part sub- 
headings in smaller capitals, and further sub-divisions in italics, 
to which sect. 3 makes no reference. In R. v. Local Government 
Board (1882), 10 Q,. B. D. 309, a question arose as to the mean- 
ing of sect. 268, which is one of two sections under the italic 
sub-heading Appeal in Part vii., headed Legal Proceedings. 
Brett, L.J. (at p. 321), said of the sub-heading : cannot 

come to the conclusion that the heading of a series of sections 
introduced into an Act of Parliament is not to be considered as 
part of the Act. I think that that word ‘ Appeal ’ at the head 
of the section may properly be considered as part, and used for 
the purpose of construing any doubtful matter in the sections 
under that very heading {p). 

The Scotch view of these general headings was thus stated in 
Nelson v. McShee (1889), 17 Eettie (Justiciary), 1, by Lord 
McLaren : There are five sections in the statute under the 
general heading of ‘ Unwholesome and Adulterated Pood.’ I 
rather think that more importance has been attached by the 
Court to a general heading such as this than has ever been 
given to the side readings [marginal notes] of individual 
sections. Side readings are not part of the Act, but a heading 
such as this occui’ring in the text is held to be part of the Act.” 
In the case in question, by reference to the general heading, 
Lord McLaren was led to the conclusion that possession of 
unsound meat was not an offence against the statute in question 
(the Grlasgow Police Act, 1866, 29 & 30 Yict. c. cclxxiii.) unless 
it was intended to be sold for human food ; and his view of the 
statute was adopted by the Court of Justiciary in Scott v. 
Alexander (1890), 17 Eettie (Justiciary), 35. 

6. [In some, perhaps in the majority, of modern Acts of 
Parliament, there is what is called an interpretation clause.” 
By such clauses it is enacted that certain words when found in 
the Act (g) are to be understood in a certain sense, or are to 


{p) In Nicholmi v. ToJco Heiliana (1904), 23 N". Z. L. !R. 614, tiie Court had to 
construe sects. 43 — 46 of the Maori Lands Administration Act, 1900 (63 Viet. 
Ko. 55), which fall under an italic cross-heading, “As to the Application of 
Proceeds of Alienations hythe Council.” The Act is divided into parts by 
sect. 2, including Part III., described as “Powers of Council and Administra- 
tion of Maori Lands within each District,” sects. 9 — 49. These words are 
repeated in capitals at the head of the fasciculus beginning with sect. 9. Part III. 
is further divided by cross-headings which are not referred to in sect. 2. 
Cooper, J., at p. 618, said: “ In ascertaining . . . the meaning of an ambiguous 
section in a statute, although the marginal notes to the various sections of the 
statute form no part of the Act, and may not be considered for the purpose of 
construing its provisions, a different rule applies to headings and sub -headings. 
These headings and sub -headings are considered part of the statute, and may 
materially affect its construction.” 

[p] [“I cannot call to mind,” said Grove, J., in v. (lS6S)y 

L. E. 3 C. P. D. 521, “ any case in which an interpretation clause in a ])}'evious 
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include certain things which, hut for the interpretation clause, 
they would not include. Thus, in G other v. Midland Railway 
(1847), 2 PhilL 469, the word “ railway was interpreted by 
sect. 3 of 8 & 9 Viet. c. 20, to mean the railway and works by 
the special Act authorised to be constructed ’’ ; and it was held 
by Lord Cottenham that, by virtue of this interpretation clause, 
the company had power to take land compulsorily under the 
Act for the purpose of building a railway station upon.] 

There are two forms of interpretation clause. In one where 
the word defined is declared to ‘^mean’’ A. the definition is 
explanatory prima facie restrictive. In the other, where the 
word A. is declared to “include” B., the definition is extensive. 
Sometimes the definition contains the words “ mean and include,” 
which inevitably raises a doubt as to interpretation (r) . 

Interpretation clauses frequently fall under severe judicial 
criticism from failure to observe the valuable rule never to enact 
under the guise of definition. In R. v. Commissioners under the 
Boilers Explosion Act, 1882, (1891) 1 Q. B. 703, the question 
arose whether a steam pipe conducting steam to a pumping 
engine in a mine from a boiler on the surface was a boiler within 
the meaning of the Act above mentioned, i.e, “ a closed vessel 
for generating steam, &c,” (sect. 3). The Court went somewhat 
far in deciding that it was, and Lord Esher, M.E., said (at 
p. 716) : “The draftsman has gone upon what, in my mind, is 
a dangerous method of drawing Acts of Parliament. He has 
put in a section which says that a boiler shall mean something 
which is in reality not a boiler. This third section of the Act is 
a peculiarly bad specimen of the method of cLafting which 
enacts that a word shall mean something which in fact it does 
not mean.” And the same judge said in Bradley v. BaijUs 
(1881), 8 Q. B. D. 210, 230, with reference to the Franchise and 
Eegistration of Electors Acts : “ It seems to me that nothing 
could be more difficult, nothing more involved, than these 
statutes, and that that difficulty arises from the fact of Parlia- 
ment insisting upon saying that things are what they are not” 
by saying that “a dwelling-house” shall mean a part of a 
dwelling-house {s). 


Act has "been allowed to control or limit the effect of provisions in a subsequent, 
Actr^l This must depend on whether the Acts are or are not to he read as one. 
The Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. 31, specifically provides 
that terms used in Kules, &c. made after 1889 under any Act are to have the 
same meaning as in the Act, unless a contrary intention upp ears. 

(r) See Ilbert, Legislative Forms and Methods, p. 281. 

{s) [This was pointed out by Lord St. Leonards in Dean of Dhj v. DUss (1852), 
2 Le G-. M. & G-. 471. He there said: ‘‘It has been much doubted, and I 
concur in that doubt, whether these interpretation clauses, which are of modern 
orio-in, have not introduced more mischief than they have avoided, for they 
have attempted to put a general construction upon words which do not admit of 
such a construction.” See also per Jessel, M.R., in Parh Pap. 187-5, _No. 208, 
p. 86. In Lindsay T. Cundy (1876), 1 Q. B. D. 358, Blackburn, J., said: ‘‘An 
interpretation clause is a modern innovation, and frequently does a great deal of 
harm” ;] and in Wakefield y. West Didiny, Datl. Co, (1865), 6 B. & S. 801, 
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[But an interpretation clause wMeli extends the meaning of 
a word does not take away its ordinary meaning ( 2 ^).] In dis- 
cussing the meaning of the term street as used in the 
Puhlio Health Act, 1875, s. 157, and interpreted in sect. 4, Lord 
Selborne said in Robinson v. Barton Eccles L. B, (1883), 8 App. 
Cas. 798, 801 : ^"^An interpretation clause of this kind is not 
meant to prevent the word receiving its ordinary, popular, and 
natural sense whenever that would be properly apphcable, but 
to enable the word as used in the Act, when there is nothing in 
the context or the subject-matter to the contrary, to be applied 
to some things to which it would not ordinarily be applicable. 
I look upon this portion of the interpretation clause as meaning 
neither more nor less than this, that the provisions contained in 
the Act as to streets, whether new streets or old streets, shall, 
unless there be something in the subject-matter or the context 
to the contrary, be read as applicable to these different things. 
It is perfectly consistent with that that they should be read as 
apphcable, and should be applied, to those things to which they 
in their natural sense apply, and which do not require any inter- 
pretation clause to bring them in.’’ An interpretation 
clause,” said Lush, J., in R. v. Pearce (1880), 5 Q. B. D. 
at p. 389, should be used for the purpose of interpreting 
words which are ambiguous or equivocal, and not so as to disturb 
the meaning of such as are plain,” or, as Lord Coleridge said in 
London School Board v. Jackson (1881), 7 Q. B. D. 502, so as 
to prevent the operation of a word in its primary and obvious 
sense ” {u). ^^The interpretation clause,” said Cotton, L.J., in 
Nutter V. Aj-rr'.n:i»» L. B, (1879), 4 Q. B. D. 375, 384, ^As 
not restrictive. It does not say that the word ^ street ’ shall be 
confined to any highway not being a tmnpike road, but 
that it shall apply to and include any highway not being 
a turnpike road.’ That is enlarging, not restricting, the 
meaning of street,’ that is to say, that which, independently 
of the Act of Parliament, in ordinary language, is properly a 
street does not cease to be so because it is part of a turnpike 
road.” [In Ex parte Ferguson (1871), L. E. 6 Q. B. 280, a 


Cockbum, C. J., said : I hope tbe time will come when we shall see no more 
of interpretation clauses, for they generally lead to confusion.” Nevertheless, 
Blackburn, J., in B. v. Ingham (1864), 5 B. & S. 277, remarks that, “as a doubt 
existed [as to the meaning of the word ‘indictment’]. Lord Campbell thought 
it worth while, in framing 14 & 15 Viet. c. 100, s. 30, to introduce an inter- 
pretation clause, and it would have been better if the framer of 24 & 25 Viet. 
0 . 100, s, 7, had used the same precaution.” But in Mayor^ of lortsmouth 
V. (Smith (1885), 10 App. Cas. 364, 374, Lord Blackburn speaks of “ the sound- 
ness of the objection of the old school of draftsmen to the introduction of inter- 
pretation clauses.” 

[t) Cf, Midland Rail. Co. v. Amlerg ate Rail. Co. (1853), 10 Hare, 359. 

(w) From a draftsman’s point of -vdew, an interpretation clause is objectionable 
which enacts under the guise of definition or alters the natural and ordinary 
meaning of the term defined. Parliament, in adopting such clauses, encroaches 
‘On the functions of popular usage, Qnem penes est arUtrium et Jus et 
hguendu See Thring, “ Practical Legislation ” (ed. 1902), 95. 
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question arose as to tiie meaning of tire enactment in 17 & 18 
Yiot. e, 104, s. 2, tliat the word ‘^^ship” shall include every 
description of vessel used in navigation not propelled hy oars.” 
It was consequently contended that a fishing-hoat 24 feet long, 
partially decked over and fitted with two masts and a rudder, 
and also with four oars, which were sometimes used to propel it 
along, was not a ship within the meaning of the Act, because 
it was propellable by oars. In deciding against this argument, 
Blackburn, J., said : The argument against the proposition 
that this is a ship is one which I have heard very frequently, 
viz., that, when an Act says that certain words shall include 
certain things, the words must apply exclusively to that which 
they are to include. That is not so ; the definition given of a 
ship is in order that the word ship ’ may have a more extensive 
meaning, and the words not propelled by oars ’ are not intended 
to exclude all vessels that are ever propelled by oars.” And 
this cUctiim of Blackburn, J., was cited with approval by Sir E. 
Phillimore shortly after it was pronounced. In The Gauntlet 
(1871), L. E. 3 Ad. & E. 381 {x), it was contended that a ship 
which had been employed as a steam-tug by a French ship of 
war to tow a Prussian prize, was not liable to be forfeited under 
the Foreign Enlistment Act, 1870, which enacts in sect. 8 ‘Hhat 
if any person . . . despatches any ship with intent , . . that 
the same shall be employed in the naval >^ervice of any foreign 
State at war with any friendly State,” such ship shall be for- 
feited ; and in sect. 30, that '' naval service shall include any 
user of a ship as a transport, store-ship, privateer, or ship^under 
letters of marque.” The Court held that the user of a ship as a 
steam-tug was included in the expression “ naval service,”^ on 
the ground that the interpretation clause was not of a restrictive, 
but an enlarging character, and “ I am glad,” added Sir E. 
Phillimore (at p. 388), to be fortified in this conclusion by the 
opinion of Blackburn, I., upon a similar interpretation clause.”] 
[Sometimes a term is defined in an interpretation clause 
merely ex ahundanti cauteld — ^that is to say, to prevent the 
possibility of some common law incident relating to that term 
escaping notice. Thus, in Wakefield v. West Riding^ &^c. Rail, 
Co, (1865), L. E. I Q, B. 84, it appeared that by sect. 3 of the 
Eailway Clauses Act, 1845 (8 & 9 Viet. c. 20), the term ^[justice 
of the peace” is defined as ‘^^a justice of the peace ^ acting for 
the . . . place where the matter requiring the cognisance of a 
justice shall arise, aHd ivlio shall not he interested in the matter fi 
It was therefore argued that by this definition jurisdiction was 
altogether taken away from a justice who was interested in the 
matter, and that this objection could not be waived. But it was 
held that the latter words of the definition were merely declara- 


(.c) Although this decision was overruled by the Judicial Committee (1872), 
L. R. 4 P. 0. 184, this part of Sir R. Philiimore’s judgment was approved. 
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toiy of tlie common law, and were only added e:r ahunclanti 
caiiteld ((f ; in the apprehension,’’ as Cockbnrn, C.J., said, 
that justices, if not warned of what the law is, might act 
although interested. Had it been intended to render an in- 
terested justice absolutely incompetent, notwithstanding that 
both parties might waive the objection, a positive enactment to 
this effect would have been inserted.”] 

[Another important rule with regard to the effect of an inter- 
pretation clause is, that an interpretation clause, as the Court 
said in R. v. Cambridgeshire (1838), 7 A. & E. 491, is not to be 
taken as substituting one set of words for another, or as strictly 
defining what the meaning of a term must be under all circum- 
stances, but rather as declaring what may be comprehended 
within the term where the circumstances require that it should 
be so comprehended. If, therefore, an interpretation clause 
gives an extended meaning to a wmff, it does not follow as a 
matter of course that, if that word is used more than once in 
the Act, it is on each occasion used in the extended meaning, 
and it may be always a matter for argument whether or not the 
interpretation clause is to apply to the word as used in the 
particular clause of the Act which is under consideration. It 
appears to me,” said Lord Selborne in Meax v. Jacobs (1875), 
L. E. 7 H. L. 493, that the interpretation clause does no more 
than say that, where you find these words in the Act, they shall, 
unless there be something repugnant in the context or in the 
sense, include fixtures.”] 

7. Before 1850 it was usual to preface each distinct portion 
of an Act by words of enactment, and division into sections had 
no legislative authority. [By 13 & 14 Yiet. c, 21, s. 2, it was 
enacted that ^dill Acts shall he divided into sections if there he more 
enactments than one^ which sections shall be deemed to be sub- 
stantive enactments without any introductory words.”] The 
portion in italics has been repealed without re-enactment by the 
Inteiq)retation Act, 1889 (see sects. 8, 41), but without any real 
change in the law. It was, at most, a mere direction to drafts- 
men and parliamentary officials without any sanction. [There 
is not, however, any rule as to how^ many different sentences, 
each containing a substantive enactment, may be comprised in one 
‘‘section,” and it is clear, that whether an enactment “be printed 
a§ part of one section, or made in another section, can make,” 
said Holroyd, J., in R. v. Neicarh-iqoon- Trent (1824), 3 B. & 0. 
71, “no difference in the construction of the statute.” Thus, 
in Cohen v. South-Eastern Rail. Co. (1877), 2 Ex, D. 260, it 
appeared that at the end of sect. 16 of 31 & 32 Yict. c. 119, wns 
the following enactment (now re23ealed) : — “The provisions of 
the Eailway and Canal Traffic Act, 1854, so far as the same are 
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52 & 53 Viet, 
c. 63. 


17 & 18 Viet, 
c. 31. 


(y) Abtmdans cautela non nocei is an old maxim of the law,” per Lord Fitz- 
gerald in West Riding Justices y. R. (1883), 8 App. Oas. 781, 796. 



198 


Effect of One Part of a Statute upon the 


Construction 
of provisoes. 


Hule as to 
construction 
of repugnant 
clauses. 


applicable, shall extend to the steam vessels and to the traffic 
carried on thereby.^’ It was argued that, as these words stood 
at the end of and formed part of sect. 16, and were not contained 
in a se^^arate section, they only applied to the subject-matter to 
which the previous parts of sect. 16 related, and that consequently 
sect. 7 of the Act of 1854 (which related to something quite 
different from the subject-matter of this sect. 16) was not incor- 
porated into the Act of 31-& 32 Viet. c. 119. “ I am not aware,” 
said Mellish, L.J., ^‘^that there is any such rule of construction 
of an Act of Parliament. If some absurdity or inconvenience 
followed from holding it to ajpply to the whole Act, it might be 
reasonable to confine the incorporation to clauses relating to 
some particular subject-matter, but if there is no inconvenience 
from holding that the incorporation includes sect. 7 as well as 
the other sections, we ought to hold that it does.”] 

It is usual now to distinguish the term clause ” (;:) from the 
term section ” by using the former to denote the paragraph 
when in a Bilb the latter to denote it in an Act. But ‘‘^clause ” 
is often used for section ” in decisions or construction. 

The effect of an excepting proviso, according to the ordinary 
rules of construction, is to except out of the preceding portion 
of the enactment something which but for the proviso would be 
within it ; and such a proviso cannot be construed as enlarging 
the class of contracts falling within the scope of an enactment 
when it can be fairly and properly construed without attributing 
to it that effect {a). 

In West Derby Union v. Metropolitan Life Ass. Co.y (1897) 
App. Cas. 647, Lord Watson said, at p. 652 : ‘^‘^I am perfectly 
clear that if the language of the enacting part of the statute 
does not contain the provisions which are said to occur in it, you 
cannot derive these provisions by implication from a proviso. 
When one regards the natural history and object of provisoes, 
and the manner in which they find their way into Acts of 
Parliament, I think your Lordships would be adopting a very 
dangerous and certainly unusual course if you wnre to import 
legislation from a proviso wholesale into the body of the statute, 
although I perfectly admit that there may be and are many 
cases in which the terms of an intelligible proviso may throw 
considerable light on the ambiguous import of the statutory 
words” ib). 

^^It is a cardinal principle,” said James, L.J., in Ebbs v. 
Boiilnois (1875), 10 Ch. App. 479, 484, ^^in the interpretation 

[z) A clause of a will was defined by Lord Cairns in Swinton v. Bailey (1878), 
4 App. Cas. 77, to be any collocation of words in a will wMcb, when removed 
out of a will, will leave the rest of the will intelligible.” The word* 
' clause,’ ” said Lord O’Hagan (at p. 84), ‘‘has various^ operations and is used 
in various ways ; there may be a clause of a Bill in Parliament. ...” 

{a) See Duncan v. Dixon (1890), 44 Ch. L. 211, 215, Kekewich, «T . 

(5) See also the observations of Lord Herschell in the same case at p. 655. 
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of a statute^ that if there are two inconsistent enactments, it 
must he see-n if one cannot be read as a qualification of the 
other.” [If the two inconsistent enactments cannot be so 
treated, then the known rule,” said Keating, J., in Wood v. 
Riley (1867), L. li. 3 C. P. 27, ‘^^is that the last must prevail.” 
In City of Ottawa v. Hunter (1901), 31 Canada S. 0. 7, two 
clauses in the same Act (60 & 61 Viet. c. 34) containing 
provisions differently worded as to appeals from different 
provinces of the Dominion were held to be distinct though 
simultaneous enactments, and the Court declined to treat the 
enactment which was later in position as overriding the 
earlier (^) . But besides the enacting clauses, there are in many 
Acts provisoes and saving clauses, and it sometimes happens 
that there is a rejDugnancy between the enacting clauses and the 
provisoes and saving clauses. The question then arises, How is 
the Act, taken as a whole, to be construed?] ‘^'^A proviso,” 
said the Court in Roc yoarte Partington (1844), 6 Q. B. 653, 
must be construed with reference to the preceding parts of the 
clause to which it is appended,” and ^^as subordinate to the 
main clauses of the Act ” {d). It is a well-known rule,” said 
Bovill, C.J., in Horsnail v. Bruce (1873), L. E. 8 0. P. 378, 
385, ^“^in the construction of statutes, that if a substantive 
enactment is repealed, that wliich comes by way of proviso upon 
it is impliedly repealed also.” When one finds a proviso to a 
section,” said Lush, ^ .fn Mullim v. Treasurer of Surrey (1880), 
5 Q. B. D. 173, “the natural presumption is that, but for the 
proviso, the enacting part of the section would have included 
the subject-matter of the proviso.” 

[The generally accepted rule with regard to the construction 
of a proviso in an Act which is repugnant to the purview of the 
Act is that laid down in Alt, -Gen. v. Chelsea Watenvorhs (1728), 
Pitzg. 195, namely, “ that wPere the proviso of an Act of 
Parliament is directly repugnant to the purview, the proviso 
shall stand and be a repeal of the purview, as it speaks the last 
intention of the makers” (<?). 

[But it has been usually laid down that this rule only holds 
good with regard to a proviso if repugnant, and that if the 
repugnant clause is in the form of a saving clause, then this rule 
holds good no longer, for it is said that a saving clause which is 
repugnant to the purview of the Act is to be rejected and treated 
as void. In the Case of Alton Woods (1595), 1 Co. Eep. 47 5, 
Lord Coke gives the following illustration of this: “If it be 
recited by an Act of Parliament that whereas J. S. is seised of 
certain land in fee, this land by the same Act is given to the 
king in fee, saving the estates, rights, &c., of all persons, the 


(c) Loc. cit. p. ip' Tasciereau, J. 

(i) Per Martin, B,, in Stourbridge Navigation Co. v. Earl of Eudleij (1860), 
3*E. & E. 427, following' Eudley Canal v. Crazebrooh (1830), 1 B. & Ad. 59. 

{e) Cf. Maxwell on Statutes (3rd ed.), 215. 
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estate of J. S, is not saved therelbj^, for that would be repugnant 
and make the express grant void.” It appears very doubtful 
whether this distinction between the efiect of a saving clause 
and a proviso would now be upheld, the reason of the distinction 
being, as Eent says in his Commentaries (/), by no means 
apparent, and contrary, as he tells us, to the rules of American 
law. The same view has been taken in the Irish case of Clelland 
V. Ker (1843), 6 Ir. Eq. li. 35, where it was held that a saving 
clause, if co-extensive with the enactment, is repugnant, and 
must give way to the enactment ; and in the Scotch case of 
Lord Advocate v. Hamilton (1852), 1 Macq. H. L. (Sc.) 46, 
where it is said by Lord Brougham that, as a general rule, a 
salvo cannot create any affirmative or positive right. In the 
American case of Savings Institution v. Makins (1845), 23 Maine, 
360, it was held that a saving clause in a statute in the form of 
a proviso, restricting in certain cases the operation of the general 
language of the enacting clause, was not void, though the saving 
clause was repugnant to the general language of the enacting 
clause. The true principle,” say the editors of the last edition 
of Kent’s Commentaries, ‘‘undoubtedly is, that the sound inter- 
pretation and meaning of the statute on a view of the enacting 
clause, saving clause, and proviso, taken and construed together, 
are to prevail. If the principal object of tlie Act can be accom- 
plished and stand under the restriction of the saving clause or 
proviso, the same is not to be held void for repugnancy” (^), 
This, it is submitted, would be held by our English Courts at 
the present day to be good law (/z).] 

[There is another difiEerence between the effect of a saving 
clause and a proviso, which it may j)erhaps be as well to notice 
here, although it has no longer any practical existence. This 
is, that, as Lord Abinger said in Thibaalt v. Gibson (1843), 12 
M, & "W. 94, “ it is a well-established principle that in all cases 
where proceedings are taken for the recovery of a penalt}" under 
a statute if there is any exception in the clause Avhich gives the 
penalty, exempting certain cases from its operation, the declara- 
tion or information must show that the particular case is not 
within the exception. But where the exception comes by way 
of gwoviso in a subsequent part of the Act, it is not necessary to 
notice it in the declaration or information, but it is a matter 
which the defendant must allege as a ground of defence.”] Biit 
this former rule of pleading is now abrogated as to civil proceed- 
ings («) by the Eules of the Supreme Court. Ord. XIX. r. 15, 
provides that “ the defendant or plaintiff, as the case may be, 
must raise by his pleading all matters which show the action or 


(/) 1 Kent, Comm. (10th. ed.), p. 522. 

[g] 12th ed. hy Holmes, vol. i. p. 463, note {!))' 

(/?.) Bnt see the argument of Stephens, Q.O., in RehhertY, JPurcJias (1870), 
L. K. 3P. C. 605, 617 ; Riddlev. White (1793), 1 Anstr. 294, Macdonald, C.B. 
(i) See Annual Practice, 1906, p, 292, 
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counter-claim not to be maintainable, or ' that the transaction is 
either void or voidable in point of law, and all such grounds of 
defence or reply as, if not raised, would be likely to take the 
opposite party by surprise, or would raise issues of fact not arising 
out of the previous pleadings” {j). The need for setting out 
provisoes, &c., has been abolished as to prosecutions before a 
Could of summary jurisdiction by sect. 39 of the Summary 
Jurisdiction Act, 1879 (42 & 43 Yict. c. 49), but remains to some 
extent as to indictable offences created by statute [h ) . 

[Besides provisoes and saving clauses, Acts of Parliament Construction 
sometimes contain general enactments relating to the whole ofg-eneral 
subject-matter of the statute, and also specific and particular enactmTnts^ if 
enactments relating to certain special matters ; and if the repugnant, 
general and specific enactments prove to be in any way repug- 
nant to one another, the question will arise, Which is to control 
the other? In Pretty v. Solly (1859), 26 Beav. 606, at p. 610, 

Eomilly, M.E., stated as follows what he considered to be the rule 
of construction under such cmcumstances. The general rules,” 
said he, which are applicable to particular and general enact- 
ments in statutes [if they are repugnant] are very clear ; the 
only difficulty is in their application. The rule is, that whenever 
there is a particular enactment and a general enactment in the 
same statute, and the latter, taken in its most comprehensive 
sense, would overrule the former, the particular enactment must 
be operative, and the general enactment must be taken to affect 
only the other parts of the statute to which it may properly 
apply.” ‘‘For instance,” said the same judge in De Winton v. 

Brecon (1859), 28 L. J. Ch. 604, “ if there is an authority in an 
Act of Parliament to a corporation to sell a particular piece of 
land, and there is also a general clause in the Act to the effect 
that nothing in the Act contained shall authorise the corporation 
to sell any land at all, the general clause would not control the 
particular enactment, and the particular enactment would take 
effect, notwithstanding the prior exception was not clearly 
expressed in the general clause. If the Court finds a positive 
inconsistency and rej)ugnancy, it may be difficult to deal with it, 
but, so far as it can, it must give effect to the wffiole of the Act 
of Parliament.” So in CJmrcJiillN. Crease (1828), 5 Bing. 177, 
the question was whether a payment made by a bankimpt before 
the issuing of the commission against him was protected by 
’sect. 82 of 6 Greo. 4, c. 16, which enacted that “ all payments 
really and bond fide made, or which hereafter shall be made, to 
any creditor by a bankrupt, before the issuing of the commission 
against him, shall be deemed valid.” It was argued that, as by 
sect. 136 the Act was not to come into force until the Sej^tember 
then next, and the payment in question was made before the 


(/) As to implied savings in respect of otlier statutes, laws, or rights, see jpost, 
p. 290. 

ijc) See Archbold, Cr. PI. (23rd ed.) SO ; v. James, (1902) 1 K. B. 540. 
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September, tlie Act would not apply to that payment so as to 
protect it. The Comd, however, held that the payment was 
protected. I should have thought,” said Best, C.J., “ that 
sect. 136 was conclusive if there had been no conflicting inten- 
tion to be collected from the Act, but the rule is that where 
a general intention is expressed (as here, that the Act should not 
come into force until September), and the Act expresses also a 
particular intention incompatible with the genei-al intention [as 
here, that all payments ho nd fide made — i.e. heretofore made — shall 
I be protected], the particular intention is to be considered in the 

nature of an exception.”] 

Same rtae Where the later of two Acts provides that the two are to be 
read together, every part of each Act must be construed as if 
porated into Acts had been one, unless there is some manifest dis- 

another. crepanoy making it necessary to hold that the later Act has to 
some extent moclified the provisions of the earlier Act {h). In 
other words, such a provision means that the earlier Act, so far 
as not expressly or impliedly repealed by the later Act, must be 
read with it, and does not exclude the possibility of implied 
repeal. 

The effect of bringing into a later Act, bj/ reference^ sections 
of an earlier Act is just the same as if they had been actually 
written into it or printed into it, and in their construction the 
earlier Act need not be referred to at all. Nor can the mere 
fact of bringing clauses from an anterior Act into a subsequent 
Act on any legal j^i'inciple prevent the subsequent Act from 
being treated entirely as a subsequent Act. In Re WoocVe Estate 
(1886), 31 Ch. D. 607, 615, it was held that such a mode of 
legislation did not prevent the Lands Clauses Acts from being 
applied to the subsequent Act, so far as it contains any powers 
as to the taking of lands (/). 

8 & 9 Viet. The effect of sect. 1 of the Lands Clauses Consolidation Act, 
1845 (apart from any question whether it binds the Crown or 
any persons representing the Crown), is, that every part of that 
Act is to be considered to be incorporated with every subsequent 
Act whicli authorises the purchase or taking of lands for the 
purposes of any undertaking, save so far as its provisions are 
expressly varied or excepted by the subsequent Act, whether the 
Act be a public Act or local and personal only fii), 

[And the same rule applies if an Act which lays down 

(7j) Canada Southern Hailway Co. v. International Bridge Co. (1883), 8 App. Cas. 
723, 727. In. statutes of 1877 and 1884, powers were given to make regulations 
for the more eSectual protection and improvement of fisheries in New Zealand, 
and for the management of waters in which fishing might he carried on. The 
later Act incorporated the former. Meld^ that this had the effect of incorporat- 
ing the clause defining ‘‘ waters ” so as to exclude waters the property of any 
private person, i.e. running over land of which he was the owner : Cam^hell v. 
Macdonald., (1902) 22 N. Z. L. H. 65. 

(1) See, however, Be Mills'* Bsfate (1886), 34 Ch. D, 24. 

(«?) Be WoodU Estate (1886), 31 Ch. D. 607 (C. A.). 
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general rule upon a subject is incorporated into another Act 
•which gives a particular rule on the same subject — that is to 
say, in this case also the particular rule will abrogate the general 
rule. the incorporating Act,” said Lord Westbury in Ex 

jmrte St. Sej)ulch'}ps (1864), 33 L. J. Ch. 373, ‘Ogives itself a 
complete rule on the subj ect, the expression of that rule will 
undoubtedly amount to an exception of the subject-matter of 
the general rule contained in the incorporated Act.” Thus, in 
London., Chaihani, and Dover Railway y. Wandsicorth B. W. 

(1873), L. E. 8 0. P. 185, it appeared that the Eailways Clauses s & 9 Viet. 
Act, 1845, was to be treated as incorporated into the special c. 2Q. 

Act, except in so far as its provisions were expressly varied by 
the special Act. Now, the Eailways Clauses Act contained 
provisions as to how railway companies might be proceeded 
against in case they allowed any of their bridges to remain out 
of repair ; but the special Act also contained provisions on this 
subject difierent from those in the Eailw'ays Clauses Act; 
therefore the question arose which procedure was to be adopted, 
and it was held, in accordance with the rule above stated, that 
the fact of the special Act containing provisions on the subject 
was to be taken as expressly varying the provisions contained in 
the Eailways Clauses Act. And so in Att.-Gen. v. Great 
Eastern Rail Co. (1872), 7 Ch. App. 475, it was held by the 
Lords Justices (reversing the decision of Bacon, Y.-C.) that the 
general enactment of 8 & 9 Yict. c. 20, s. 13, which provided 
that “ where it is intended to carry the railway on an arch as 
marked on the said plan, the same shall be made accordingly,” 
was abrogated by the special enactment of the company’s special 
Act (into which 8 & 9 Yict. c. 20 had been incorporated), which 
enabled the company to stop up all streets within the area 
hereinbefore described.” It was admitted that upon the said 
plan” the street in question which the company claimed to be 
entitled to stop up (8un Street) was not marked as to be closed, 
and it was therefore argued that the company were bound by 
their plan. “ But,” said Mellish, L.J., “looking at the private 
Act, it is difficult to say how plainer words could have been 
used for the purpose of showing that the company were entitled 
to stop up this street. . . . The real question to be decided in 
this case is this. Does the recital in the special Act amount to an 
express varying of the enactment in the general Act, which says 
that the arch is to be constructed as delineated on the plan ? 

I am clearly of opinion that it does.”] 

The system of incorporation by reference which is in these days incorporation 
adopted in the Statute-book produces some curious results f) . t)y reference. 
In Gaslight and Cohe Co. v. Hardy (1886), 17 Q. B. D. 619, 
the Court of Appeal was called upon to construe a repealed 
section. The question in the case was whether a gas stove let 


(n) See 3 Law Quart. Rev. 114. 
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for hire was a fitting for gas’’ within sect. 14 of the Gias 
Works Clauses Act, 1847. That Act is incorporated with, and 
forms part of, the Metropolitan Gras Act, 1860, and is also in- 
corporated with the special Act (31 & 32 Viet. c. cvi.) of the 
plaintiff company. Several of the sections of the Act of 1847, 
including sect. 14, are included in the Statute Law Eevision 
Act, 1875, and are thereby repealed except so far as incor- 
porated with special Acts to which 34 & 35 Viet. c. 41 does not 
apply.” The last-named Act, sect. 3, was held not to apply to 
the company’s private Act above referred to {p ) . 

8. [To some Acts of Parliament schedules are attached. One 
of the earliest is that of the Isle of Man Purchase Act, 1765 
(5 Geo. 3, c. 26). “A schedule,” as Brett, L.J. (^), said in 
Att.-Gen. v. Lamplough (1878), 3 Ex. D. 214, 229, ‘Gn an Act 
is a mere question of drafting, a mere question of words. The 
schedule is as much a part of the statute, and is as much an 
enactment, as any other part ”], and if it contradicts an earlier 
clause prevails against it. 

As a general rule, ^Gorms in schedules,” as the Court said in 
Bartlett v, Gihhs (1843), 5 M, & G. 96, "‘are inserted merely as 
examples, and are only to be follow^ed implicitly so far as the 
circumstances of each case may admit” ; consequently, [it may 
sometimes happen that there is a contradiction between the 
enactment and the form in the schedule. In such a ease it 
would be,” as Lord Penzance said in Bean v. Green (1882), 
8 P. D. 89, “ quite contrary to the recognised principles upon 
which Courts of law construe Acts of Parliament to . . . restrain 
the operation of an enactment by any reference to the words of 
a mere form given for convenience’ sake in a schedule.” This 
was well put by Lord Denman, O.J., in R, v. Baines (1840), 12 
A. & E. 210, 226. “ It was argued,” said he, “ that the form of 
the significamt itself, as given in the schedule, proves that the 
judge, ix. the bishop, is the only person who ought to certify, 
as ^ by divine providence ’ is a form that can only apply to a 
bishop. . . . Such form, although embodied in the Act, cannot 
be deemed conclusive of a question of this nature ; we have also 
to consider the language of the section to which the schedule is 
appended, and if there be any contradiction between the two . . . 
upon ordinary principles, the form, which is made to suit rather 
the generality of cases than all eases, must give way ” (q).'] 

But ill some cases the form is imperative and must be strictly 
followed, e.g, in the case of the Bills of Sale Acts (r), and mort- 

(o) Vide supra, ‘‘Savings,” p. 200. 

(p) See also JDalds case (1881), 6 Q. B. B. 376; Truatc v. Dixon (1889), 17 
Ontario Kep. 366. 

(< 2 ) In construing a private Act it was held in Scotland that the schedule 
could not be construed to enlarge the Act : Zaird v. Chjde Navigation Trustees 
(1879), 6 Bettie (Sc.), 756 : and see GemmillY, Garland (1886), 12 Ont. Bep. 139. 

{r) Saunders v. White, (1902) 1 K. B. 472 (0. A.). 
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gages under the Merchant Shipping Act, 1894 (57 & 58 Yicfc. 
c. 60), s. 31 is). 

In Ex parte Board of Trade^ In re Norman, (1893) 2 Q. B. 369, 
an unsuccessful attempt was made to show that the Bank- 
ruptcy Act, 1890, was retrospective by reference to rules and 
forms made under the Deeds of AiTangement Rules, 1890, 

In Wing v. Ep)som TJ. B. C., (1904) 1 K. B. 798, an attempt 
equally unsuccessful was made to construe Sched. IV. (c) of the 
Public Health Act, 1875 (38 & 39 Viet. c. 55), by the Summary 
Jurisdiction Rules, 1886, and the forms given therein. 

( 5 ) Liverpool Borough Bank v. Turner (1861), 30 L. J. Oh. 379. 
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1. [Yery many statutes are passed to create duties performable 
eitb-er by certain particular individuals indicated by tbe statute, 
or by any persons who bring tbemselves within the operation of 
the statute ; and questions often arise as to what liability is 
incun'ed by neglect to perform statutory duties.] 

When a statute creates a duty, one of the first questions for 
judicial consideration is what is the sanction for breach, or the 
mode for compelling the performance, of the duty ? This ques- 
tion usually resolves itself into the inquiry whether the Act is 
mandatory or directory. If it be directory, the Courts cannot 
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interfere to compel performance or punish, breach of the duty, 
and disobedience to the Act does not entail any invalidity {a). 

If the Act be mandatory, disobedience entails legal consequences, 
which may fall under the heads of public and private remedies 
in courts of justice, or the avoidance of some contract, instru- 
ment, or document without the intervention of any Court. 

Where, in a statute creating a duty, no special remedy is 
prescribed for compelling performance of the duty or punishing 
its neglect, the Courts will, as a general rule, presume that the 
appropriate common law remedy by indictment, mandamus, or 
action was intended to apply. The general rule of law (? of 
construction) is that where a general obligation is createcl by 
statute and a specific statutory remedy is provided, that statutory 
remedy is the only remedy’’ (5). 

Even where the statute creating the duty also provides a 
special remedy for its enforcement, the common law remedies 
(of indictment, information by the Attorney- General, mandamus, 
or action according to the subject-matter) are in many cases 
available cumulatively or alternatively to the special remedy 
contained in the statute. Whether they are so or not is upon 
each statute a question of construction. 

(a) [As a general rule, a person who neglects to perform a statu- Lia'bility to 
tory duty or disobeys a statutory prohibition is guilty of misde- indictment, 
meanour, and is liable to be proceeded against by indictment] if 
the duty is public (c)y and it is no defence to contend that it is 
more for the public benefit to disobey than to obey the statute icl). 

Charles, J., in R, (1891) 1 Q. B. 747, 753 (e), adopted, 

as the principle which should govern a case of this description, 
the rule stated in Hawkins’ Pleas of the Grown, book 2, oh. 25, 
s. 4. The passage is as follows: ‘Ht seems to be a good 
general ground, that wherever a statute prohibits a matter of 
public grievance to the liberties and security of a subject, or 
commands a matter of public convenience, as the repahing of 
the common streets of a town, an offender against such statute 
is punishable, not only at the suit of the party aggrieved, but 
also by way of indictment for his contempt of the statute, 

■unless such method of proceeding do manifestly apyear to he 
excluded by iV (/). “Yet, if the party offending have been 


(«) Vide infra, p. 219. 

• \b) Institute of latent AqeyiU v. lochvood, (1894) A. 0. 347 ; Saunders y. 

JEolborn District Board of Worhs, (1895) 1 Q. B. 64 ; v. Darhy Gas Go., 

(1896) 1 Q. B. 592, 595, ‘VVrigtit, J. ; 'Barraclougli v. Brown, (1897) A. C. 615. 

{c) See E. v. Tyler, (1891) 2 Q. B. 588, 592, Bowen, L.J. ; Fox y. E. (1859), 
29 L. J. M. C. 54 (Ex. Ch.). 

id) Att.-Gen, y. I. iT. JF. E., (1900) 1 Q. B. 78, 83, Smith, L.J. Cf. Att.-Gen. 
y. G. F. E. (1879), 11 Ch, D. 449, James, L.J. 

[e) Most of the earlier cases are discussed in that nidGrTnenf at pp. 762 — 769. 
E. y. jFall was followed in Saunders y. Kolborn D. B. li 1 Q. B. 64, 69. 

(/) In cases relating to the maintenance of highways, whether ratione 
tenurm, or at the public expense, it has heen held that the remedj for non- 
repair is by indictment only, and that no action lies in favour of a party 
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52 & 53 Viet, 
c. 63. 


fined to tlie king in the action bronglit ky tke party, as it is 
said tliat he may in every action for doing things prohibited hy 
statute, it seems questionable whether he may be afterwards 
indicted, because that would be to make him liable to a second 
fine for the same offence. Also where a statute makes a new 
offence which was in no way prohibited by the common law, and 
appoints a peculiar manner of proceeding against the offender, 
as by commitment, or action of debt, or information, &c., 
without mentioning an indictment, it seems to be settled to this 
day that it would not maintain an indictment, because the 
mentioning the other methods of proceeding seems impliedly to 
exclude that of indictment. Yet it hath been adjudged that if 
such statute give a recovery by action of debt, bill, plaint, or 
information, or othenclse, it authorises a proceeding by way of 
indictment. Also, where a statute adds a further penalty for an 
offence prohibited by the common law, there can be no doubt 
but that the offender may still be indicted, if the prosecutor 
think fit, at the common law. And if the indictment for such 
offence conclude contra formani statuti, and cannot be made good 
as an indictment upon the statute, it seems to be now settled 
that it may be maintained as an indictment at common law.’^ 

The principle laid down in the latter part of this passage has 
been adopted by Parliament in the Interpretation Act, 1889, 
s. 33, which provides that where an act or omission constitutes 
an offence under tw^o or more Acts, or both under an Act and at 
common law, the offender, unless the contrary intention appears, 
is liable to be prosecuted and punished under either or any of 
the Acts or at common law, but is not liable to be punished 
twice for the same offence. This provision applies to all Acts, 
public, local, personal, and private. By the contrary intention 
seems to be meant some repugnancy between the two or more 
laws or express repeal of the prior law. Where new created 
offences are only prohibited by the general prohibitory clause of 
an Act of Parliament, an indictment will lie ; but where there 
is a prohibitory particular clause specifying only particular 
remedies, then such particular remedy must be pursued, for 
otheinvise the defendant would be liable to a double prosecution : 
one upon the general prohibition, and the other upon the 
particular specific remedy [cj). 

The fact that the penalty is annexed to the offence in the 
clause of the Act creating it, as a general rule excludes any" 


aggrieved, however clear and special the damage done to him: Coivley v, 
lS[exomarlcet Local Bcl.^ (1891) A. 0. 345; Fictoti v. Gelclert^ (1893) A. C. 624; 
Sydney Munmpa.1 Council v. Bourkc, (1895) A. C. 433 ; Campbell JDavys v. Lloyd^ 
(1901) 2 Ch. 518, 525, Collins, M.R. But this is an exception to the general 
rule ; see cases above cited and Oliver v. JfLorsham Local Board, (1894) 1 Q. B. 
332; and^;o.9zf, p. 214. 

{g) B. V. Wright (1758), 1 Burr. 543, Lord Mansfield. The Int. Act, s. 33, 
does not affect this opinion. And see B, v. Tyler, (1891) 2 Q. B. 588, 592, 
Bowen, L.J. 
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remedy other than the special penalty for the mere breach of the 
duty created by the Act (A) . But it is not essential for the 
application of this rule that the offence and penalty should be 
contained in the same clause. All that the authorities establish 
is, that where there is a substantive general prohibition (or 
command) in one clause, and there is a subsequent clause which 
prescribes a specific remedy, the remedy by indictment is not 
excluded” (i). 

In R, y. Buchanan (1846), 8 Q. B. 883, it was held that an 
indictment lay against a person acting as an attorney without 
admission in defiance of the express prohibition of sect. 2 of the 
Solicitors Act, 1843, although sect. 35 of the Act provided a 
special mode of punishment. 

In Foxy.R. (1859), 29 L. J. M. C. 54 (Ex. Ch.), it was held 
that an indictment lay against a clerk to borough justices for being 
interested in the prosecution of offenders committed for trial by 
the borough justices, as he was not liable to the particular 
penalty specified in sect. 102 of the Municipal Corporations Act, 
1835 (5 & 6 Will. 4, c. 76). 

'Wh.ere breach of a statute involves liability to a specified 
penalty, and even in those cases in which indictment is, without 
express provision, the remedy for a breach of the statutory duty, 
it will not lie for the mere breach of the statutory command or 
prohibition. There must be some improper conduct — something 
constituting a 7nens rea (A). 

(b) Whenever a corporation or person, whether filling an office 
under the Crown or not, has a statutory duty of a public natui’e, 
such as to do an act or to make an order [1) towards another person, 
a mandamus will lie to compel him or them to perform it, at the 
suit of any person aggrieved by the refusal to perform it, unless 
another remedy is clearly indicated by the statute {in ) . This 
rule does not apply to duties created by charter or royal 
warrant [n ) . The writ is a high prerogative writ, intended for 
the purpose of supplying defects of justice. By Magna Charta 
the Crown is bound neither to deny justice to any man nor to 
delay any man in justice. Where, therefore, there is no other 
means of obtaining justice, the writ is granted to enable justice 
to be done (c). But where there is another remedy, equally 


[h) Couch V. Steel (1854), 3 E. & B. 402, Lord Campbell. 

(i) JR. V. BJallj (1891) 1 Q,. B. 747, at p. 770, Charles, J. 

[h) SJio^pee v. Nathan, (1892) 1 Q. B. 245, Collins, J. ; and post, Part III, 
ch. ii. 

ij) JR. V. Income Tax Commissiom7's (1888), 21 Q. B. L. 313, 322. See JR. r. 
Commissioners of JFoods and JForests (1850), 15 Q. B. 761 ; T. r. Leicester Vnmi, 
(1899) 2 Q. B. 632. 

(»z) JBasmore v. Osivaldt-wistle TT. JD. 0., (1898) A. C- 387. See Le Larloiu 
(1861), 30 L. J. Q,. B. 271 ; JR. y. Lamhourne Valley Rail. Co. (1888), 22 Q. B. D. 
463 ; Smith y. Chorley U. L. G., (1897) 1 Q. B. 532, Kennedy, J., and cases 
there cited. 

{n) R. Y. Sec. State for War, (1891) 2 Q. B. 326. 

(o) Re Nathan (1884), 12 Q. B. B. 461, 478, Bowen, L.J. 


H. 


Mandamus. 
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30 & 31 Viet, 
c. 131. 


33 & 31 Viet, 
c. 97. 


Equitable 

remedies. 


conyenient, speedy, beneficial and effectual, a mandamus will 
not be granted. This is not a rule of law, but a rule regulat- 
ing the discretion of the Court in granting writs of mandamus ; 
and unless the Court can see clearly that there is another remedy 
equally convenient, beneficial and effectual, the writ of man- 
damus will be granted provided the circumstances are such in 
other respects as to warrant the grant of the writ {p). By 
remedy is meant not a remedy by act of the party, but remedium 
juris^ or “some specific legal remedy for a legal right’’ {q). 
Thus, in R, v. Registrar of Joint Stock Companies (1888), 21’ 
Q. B, D. 131, an attempt was made to compel the registrar to 
file a contract under sect. 25 of the Companies Act, 1867, which 
he had refused to file on the ground that it was insufiBciently 
stamped, but the application was refused on the ground that 
another appropriate, convenient, and effectual remedy existed 
for questioning the legality of the refusal under the Stamp Act, 
1870, ss, 18, 19, 20. Consequently, when the statute creating 
the duty, or any other statute, contains a specific and adequate 
remedy for the breach, the remedy by mandamus is not avail- 
able, it being not an ordinary alternative, but a last resort to 
the prerogative. Mandamus is also granted to compel the 
discharge by undertakers of duties imposed on them by 
special Acts (>’) . This is a way of keeping such persons to the 
terms of their Parliamentary bargains. Mandamus is not 
granted at the suit of a private person where a particular pro- 
cedure for obtaining it is indicated by the statutes creating the 
duty {s). But in R. v. Leicester Tlnion^ (1899) 2 Q. B. 682, it 
was held that the Court ought to grant a mandamus at the 
instance of the Local Government Board to compel poor-law 
guardians to appoint a vaccination officer, though the Local 
Government Board could, on default of the guardians, have 
appointed such officer without resorting to the Courts. It is 
always necessary, on application for a mandamus, to ascertain 
whether the Legislature has in a statute given a command to 
which it is the business of the Courts to enforce obedience, or 
simply a direction, discretion, or counsel of perfection, with 
which no judicial interference is permissible if). 

(c) The High Court of Justice, in the exercise of its equitable 
jurisdiction, will in some cases interfere, by mandatory or other 
injunction, to restrain the breach, or compel the performance, of 
a statutory duty. The rule as stated by Farwell,-J., in Steiens 
Y. Choion^ (1901) 1 Ch. 894, 904, is that “ there was nothing to 


[p) He Barlow (1861), 30 L. J. Q. B. 291, Hill, B. ; adopted in R. v. Leicester 
TJmon, (1899) 2 Q. B. 632, 639. 

{q) R. V. Archbishop) of Canterbury (1812), 15 East, 117, 136, EUenborougb, 
C.J. ; adopted in R. v- Leicester Union, (1891) 2 Q. B. 632, 638. 

(r) R. Y. L. iV. JF. R., (1899) 1 Q. B. 921. 

(.9) FasmorcY. Oswaldtwistle IT, JD. (7., (1898) A. 0. 387. 

{t) Re Noriham (1884), 12 Q. B. D, 461, 478 ; R. v. Bank of Lng land (1780), 2 
Doug. 524. 
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prevent tlie Oonrt of Chancery from granting an injnnction to 
restrain the infringement of a newly created statutory right, 
unless the Act of Parliament creating the right provided a 
remedy which it enacted should he the only remedy, subject 
only to this, that the right was such a right as the Court under 
its original jurisdiction would take cognizance ofd’ 

The willingness of the Court to intervene depends upon the 
nature of the duty to be performed, and, as a rule, the Court 
will confine the exercise of this jurisdiction to cases where there 
is a legal wrong done or threatened as distinct from a neglect to 
perform the statutory duties {u). But the jurisdiction is not 
limited to cases where an action at law could lie {x ) ; and the 
mere fact that the duty is the creature of a statute, and does not 
arise from an ordinary contract, will make no difference. A 
public body, whether it be a municipal corporation or a trading 
company (y), which has statutory powers and is proceeding to 
exceed its statutory powers or to infringe or disregard express 
terms introduced into the statute in the interests of the public 
as a condition of the exercise of the powers, may be restrained 
by injunction at the suit of the Attorney- General in the absence 
of any other specific or exclusive remedy ; and in certain cases 
the Attorney- General has been held entitled to intervene to pre- 
vent infringement of local by-laws as to new streets or regula- 
tions as to the building line (z). 

The equitable jurisdiction has also in some instances been 
exercised ad interim to prevent irremediable mischief pending 
the determination of the chief matter in question, even when 
there is no question to be tried in the High Court, and the 
matter in dispute is to be determined by some special statutory 
tribunal to the exclusion of the ordinary Courts (f/). And where 
municipal corporations or other public bodies are about to apply 
q)ublic moneys for unauthorised purposes in excess of their statu- 
tory powers, there is undoubtedly jurisdiction to interfere by 
injunction at the suit of the Attorney- General, since in such a 
case certiorari is not an adequate remedy {b\ 

This course was adopted in Att,-Gen, v. Tynemouth,^ (1899) 
App. Gas. 293, to prevent expenditure of money in opposing 


{u) Glossop Y. jSeston L. B. (1879), 12 Cli. D. 116, James, L.J. 
lx) Bmperor of AustriccY, Bay (1861), 3 De Gr. P. & J. 217, 253; Steve7is y. 
Clwixn, (1901) 1 Ch. 894. 

{y) London County CouncilY. Att.-Gen.^ (1902) A. C. 16o; Ait. -Gen. v. Man- 
chester Corporation, (1906) 1 CIl. 643 ; Ashbury Carriage Co. y. liicJte (1875), L. U. 
7 H. L. 653 : Ait. -Gen. v. G. B. B. (1880), 5 App. Gas. 473; Att.-Gm. v. 
Mersey Bail. Co., (1906) 1 Cli. 811. 

{z) Ait. -Gen. v. Aslihorne Recreation Ground Co., (1903) 1 Ch. 101, BncMey, J. ; 
Att. -Gen. Y. Match, (1893) 3 Ch. 36; Att.-Gen. y, Buford, (1899) 1 Ch. 537 ; 
cf. Bevonport CorporationY. Tozer, (1902) 2 Ch. 182; (1903) 1 Oh. 759 (C. A.). 

(^7) BLayicard y. B. London W. W. Co. (1884), 28 Ch. D. 138, Chitty, J. ; 
Stevens t. CJiown, (1901) 1 Ch. 894, 907, Baiwell, J. 

(5) Att.-Gen. y. Merthyr Tydfil Union, (1900) 1 Ch. 550, Lindley, M.B., dis- 
tinguishing y. Broun, (1897) A. C. 623, and Grand Junction W. W'. 

Co. V. Mampton U. B. C., (1898) 2 Ch. 331. 

p2 
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duty. 


tlie renewal of licences to sell liquor; and in L. C. C. v. Att,- 
Gen.^ (1902) App. Cas. 165, and Att.-Qen. v. Manchester Cor- 
poration^ (1906) 1 Oh. 643, to prevent the unauthorised running 
of omnibuses and carriage of parcels as aids or adjuncts to an 
authorised municipal tramway service. 

In the case of statutory commercial companies it is said that 
the business of the Courts is to keep the undertakers within 
their Acts^’ (c). In the case of public bodies the rights of the 
ratepayers are primarily affected. It is not necessary to prove 
that the contravention of the statute has been or will be attended 
by any public inconvenience. Nor is it an answer to show that 
the act done is also a misdemeanor or an offence punishable on 
summary conviction id). 

Injunctions are often granted against local authorities at the 
suit of private persons in respect of then- acts and defaults in 
carrying out statutory duties (< 5 ), but, as a rule, the proper 
remedy is by mandamus or action by the Attorney-Greneral 
(E. S. 0. Ord. I. r. 1), instead of the private remedy (/). And 
it is always necessary to see whether the statutes creating the 
duty limit a particular remedy for failure to perform it iff ) . 

In cases where notice of action was necessary to entitle an 
individual to damages for neglect by a corporation of a statutory 
duty, he might, by application for an injunction in a proper 
case, get rid of the necessity of giving the notice, both shaking 
off the statutory fetter and utilising a remedy not specified in 
the statute (A). 

(d) In WoherhamptonNew W. W, Co.y. Hatohesford (1859), 29 
L. J. M. 0. 242, 246, Willes, J., said : “ There are three classes 
of eases in which liability may be established by statute. 
1. There is that class where there is a liability existing at com- 
mon law which is only remedied by the statute with a special 
form of remedy: thus, unless the statute contains words ex- 
pressly excluding the common law remedy, the plaintiff has his 
election of proceeding either under the statute or at common 
law. 2. Then there is a second class, which consists of those 
cases in which a statute has created a liability but has given no 
special remedy for it : thus the party may adopt an action of 


[c) Goldies. Oswald (1814), 2 Dow. (H. L.) 534; 3 Eng. Bep. 957 ; Barnet y. 
Knowles (1815), 3 Dow. (H. L.) 280 ; 3 Eng. Bep. 1060. 

{d) Att.-Gcn. V. L, K. W. B., (1900) 1 Q. B. 78 (0. A.), and cases there cited ; 
Att.-Gen. v. Aslihorne Becreation Ground Co.^ (1903) 1 Oh. 101, Buckley, J. 

{e) Att.-Gen. t. Merthyr Tydjil Union, (1900) 1 Ch. 550, Lindley, M.B. ; dis- 
tinguishing Barradough v. Brown, (1897) A. C. 623 ; and Grand Junction Boater- 
works Co. Y. Hampton Urban District Council, (1898) 2 Oh, 331. 

(y) See Glossop v. Heston L. B. (1879), 12 Oh. D. 102, 115, James, E.J. ; 
Att.-Gen. v. L. H. W. B., uU sup. 

(g) Basmore y. Oswaldtwistle U D. C., (1898) A. 0. 387. 

(h) Chapman v. Auckland Union {Guardians of) (1889), 23 Q,. B. D. 294; 
Bendallr. Blair (1890), 45 Oh. D. 139, 157. See ante, p. 100 : Johnston v. Con- 
sumers' Gas Co. of Toronto, (1898) A. 0. 447, 459, Lord Macnaghten ; Bathurst 
Borough y, Maepherson (1879), 4 App, Gas. 256, 268. 
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debt or otlier remedy at common law to enforce it ('/). 3. The 

third class is where a statute creates a liability not existing at 
common law, and gives also a particular remedy for enforcing 
it. , . , With respect to that class it has always been held that 
the party must adopt the form of remedy given by the statute.” 

[The question whether an individual who is one of a class for 
whose benefit such an obligation is imposed can or cannot enforce 
performance by an action must depend, to use Lord Cairns’s 
words in AtMmon v. Newcastle W. W. Co. (1877), 2 Ex. D. 441, 

448, on the purview of the Legislature in the particular statute, 
and upon the language which they have there employed.” It 
is especially so when the Act in question is not an Act of ^^ublic 
or general policy, but as rather in the nature of a private legisla- 
tive bargain with a body of undertakers, incorporated for purposes 
which Parliament considers of public or general utility {k) . The 
Statute of Westminster the Second (13 Edw. 1), c. 50, gave a 
remedy by action on the case to all who are aggrieved by the 
neglect of any duty created by statute, and it is laid down in 
Comyns (Digest, tit. ‘‘Action upon Statute,” F.), “that in 
every case where a statute enacts or p)rohibits a thing for the 
benefit of a person, he shall have a remedy upon the same 
statute for the thing enacted for his advantage, or for the 
recompense of a wrong done to him contrary to the said law.” 

Upon these authorities it was stated in Conch v. Steel (1854), 

23 L. J. Q. B. 125, as a broad general proposition, that wherever 
a statutory duty is created, any person who can show that 
he has sustained injuries from the non-performance of that duty 
can bring an action for damages against the person on whom the 
duty is imposed. But this proposition was not accepted as good 
law by the Court of Appeal in Atkinson v. Newcastle W. W. Co. 

(1877), 2 Ex. D. 441 {!). In the latter case the defendants by their 
private Act had engaged to keep the pipes to wPich fire-plugs 
were fixed charged with water at a certain fixed pressure. In 
consequence of their neglecting to do this, a fire which had 
broken out upon the premises of the plaintiff could not be extin- 
guished, and the premises were burnt dowm. Sect. 43 of the lo & ii Vict. 
Waterworks Clauses Act, 1847, which was incorporated with c. 17. 
the private Act of the defendants, provides that for neglecting 
to keep the fire-plugs properly charged with water the defendants 
shall be liable to a ];)onalty, part of which is to go to the person 
-aggrieved by the neglect. “It was no part of the scheme of 

(i) In sucli a case the common law will, in general, give a remedy suited to 
the particular nature of the case: JDoe d. Bishop of Rochester v. Bridges (1831), 1 
B. & Ad.847, 859,Tenterden,L.O.J. ; ir V'smoreY.Oswaldtwisile TJ.B, O'., 

(1898) A. C. 387 ; and see JDevonpori \ . J*' ^'C. Tramways Co. (1884), 52 

L. T. 161, 164. 

if) Att.-Gen. v. Teddingion, (1898) 1 Ch, 66; Att.-Gen. v. Szoansea, (1S9S) 1 
Ch. 602; Att.-Gen. v. Tyyiemoutli^ (1899) A. 0. 293. 

- [V) Approved on this point in Coivley v. JTeivmarlcet Bocal Board., (1892) A. C, 

345. 
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this Act, ’ said Lord Cairns (at p. 446), create any duty 
which was to hecome the subject of an action at the suit of 
individuals, to create any right in individuals with a power of 
enforcing that right by action, but its scheme was, having laid 
down certain duties, to provide guarantees for the due fulfilment 
of them, and in certain cases to give the penalties, or some of 
them, to the persons injured.’’ Consequently it was held, as 
Cochburn, C.J.,^put it (at p. 449), that ^Ahis particular Act did 
not by implication give to j)ersons who have been injured by the 
breach of the duties thereby imposed, any remedy over and 
above those which it gives in express terms,” and that a j)erson 
so injured could not maintain an action for damages.] 

pibiic duties imposed by statute on a public body a 

for failure to distinction is drawn between nonfeasance and misfeasance, and 
perform it is said that while no action will lie for not doing the duty, 
an action' wall lie for particular injuries occasioned by mis- 
feasance. It has already been stated (rmfc, p. 207, note (/) ) as 
a -welhestablished rule that no action by the individual lies for 
damage which he has suffered by non-repair of a highway, and 
as a general rule the remedy in case of nonfeasance as to a 
public duty is by indictment or prerogative mandamus unless 
the duty is clearly to the individual and the nonfeasance is due 
to negligence {n) ; misfeasance is in substance equivalent to 
negligence on the execution of the statutory duty. 

The proper canon of construction is that, in the absence of 
something to show a contrary intention, the Legislature intends 
that the body, the creature of statute, shall have the same duties, 
and that its funds shall be subject to the same liabilities, as the 
general law would impose on a private person doing the same 
thing” (o). 

It is often difficidt to draw the line between misfeasance and 
nonfeasance, and the question of action or no action must often 
be answered by reference to the particular wording of the 
statute involved. In Maguire v. Liverj)ool Corporation^ (1905) 

1 Iv. B. 767, an action was held not to lie for injuries to a 
horse caused by non-repair of roads transferred to a municipal 
coiqDoration by a local Act which made them surveyors of high- 
ways. In WhyJer v. Bingham R, D, (7., (1901) 1 K. B. 45, an 
action was held to lie against a highway authority which had 
removed a fence erected by its predecessor for the protection of 
the public at a dangerous part on the highway. In Earl of * 
Harrington v. Derhj Corporation^ (1905) 1 Oh. 205, a case 
arising out of the pollution of a river by the sewage of the 


(m) Smith V. Chorhij V. D, C., (1897) 1 Q. B. 532. 

(??.) Gibraltar Sanitary Commissioners v. Orjila (1890), 15 App. Gas. 400. 

(o) The Mersey Pocks and Karhoiir PoardY. Gibbs (1865), L. B. 1 H. L. 93, 110, 
Blackburn, J. ; cf. The Bearn^ (1906) P, 48, 62, Deane, J., a case as to alleged 
defaults by a statutory harbour authority. 
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town of Derby, an action was held not to Ke against the defend- 
ants for nonfeasance or breach of duty under the Public 
Health Acts ( p ) , but to lie against them in respect of certain 
acts which they had done, resulting in injury to the house and 
fishing rights of the plaintiffs. In Bull v. Shoreditch Corpora- 
tion (1902), 67 J. P. 37 (^), it was held that a highway 
authority wus guilty of misfeasance in throwing open a high- 
way when it was not fit for traffic, owing to the imperfect filling 
in at one point of a trench made by them as sewer authority, 
and at another point owing to the presence (to the knowledge of 
the corporation) of a heap of rubbish wrongfully shot on the 
road by a third person. Collins, M.P., said : That the 
making of the trench necessarily involved putting the road 
during the process of laying the sewer into a foundrous con- 
dition, and that clearly would be an act done, not an act 
of nonfeasance, and therefore having once initiated this proce- 
dure by putting in the trench, the defendants were in the 
position of misfeasors, they were, it may be for the best of 
reasons, making this road foundrous and impassable . . . 
according to my opinion, their liability as misfeasors remained 
until they had put the road back into such a condition as to be 
reasonably fit for traffic. Then, and not till then, were they 
relieved from the position of misfeasors, with all the liabilities 
attaching thereto. They could not, in my judgment, whether 
in their united capacity of highway and sewer authority or in 
then* separate capacity of either of these two, see the road 
which they themselves had exclusively made impassable, and sit 
by and say . . . that they were lookers on, and therefore in the 
position of nonfeasors, not misfeasors.’’ 

[In deciding whether an action will lie for the breach of a Action will lie 
duty imposed by statute, it is necessary to consider whether the neglect of 

duty is merely a ministerial one, or is of a discretionary or quasi- not^of^ 

judicial natm-e. It is clear that an action will lie for the neglect judicial dntj. 
of a duty of the former kind, but the Cjuestion often arises as to 
which class a duty belongs. Thus, in Schinotti v. Bimded 
(1796), 6 T, E. 646, it was held that a commissioner of a lottery 
was a mere ministerial officer, and that, consequently, an action 
would lie against him for not adjudging the lottery prize to the 
person entitled to receive it. Similarly, in Barry v. Arnaud 
(1839), 10 A. & E. 646, a collector of customs was held to be a 
public officer whose functions were ministerial, and that he was 
.therefore liable in an action for nonfeasance in the exercise of 
his duty. On the other hand, if the duty to be performed is 
judicial or even quasi- judicial, it is clear that no action will lie 
for the breach of it, unless the breach is shown to be wilful and 


[p] The remedy was said to he hy complaint to the Local Government Board 
under 38 & 39 Viet, c, 55, s. 29: cf. MobinsofiY, Worfcmgtoii Corporation^ (1897) 
X Q. B. 619 (0. A.) 

{q) Cf. Thompson v. Brighton Corporation^ (1894) 1 Q. B. 432. 
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32 & 33 Viet, 
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malicious. Thus, iu Tozer v. Child (1857), 26 L. J. Q. B. 151, 
it appeared that the defendants, who were acting as returning 
officers, had refused to receive the plaintiff’s vote for four candi- 
dates for the office of vestrymen. “ The defendants,” said the 
Court, are quasi- judges. They had to exercise an opinion 
upon the matter whether the plaintiff was entitled to vote or not. 
Having decided against the plaintiff, without malice or any im- 
proper motive, it would he monstrous to subject them to an 
action” (r).] 

[But if it appears from the language of the enactment that it 
is the intention of the Legislature that an action should lie for 
damage sustained by reason of neglect to perform some duty 
created by the statute in question, it will still, in order to main- 
tain an action, be necessary to prove that the damage or loss was 
of such a character as it was the direct object of the statute to 
prevent. Thus, in Gorris v. Scott (1874), L. B. 9 Ex. 125, an 
action was brought by an owner of sheep against a shipowner 
w’ho had undertaken to carry the plaintiff’s sheep from a foreign 
port to England, because the defendant had neglected to do 
certain things enjoined by a Privy Council Order made under 
the authority of the Contagious Diseases (Animals) Act, 1869, 
s. 75, in consequence of which neglect some of the sheep were 
washed overboard. It appeared that the object of the Act was 
to prevent the spread of disease among animals, and not to pro- 
tect them against the perils of the sea ; consequently, the Court 
held that no action could be maintained. “ The Act,” said 
Pollock, B., ^‘was passed alio intuitu . . . the precautions 
directed may be useful and advantageous for preventing animals 
from being washed overboard, but they were never intended for 
that purpose, and a loss of that kind caused by their neglect 
cannot give a cause of action.” So, in Buxton v. North-Eadern 
Rail Co. (1868), L. E. 3 Ct. B. 549, it appeared that in conse- ' 
quence of thei neglect of the railway company to keep up their 
fence in accordance with the provisions of 8 & 9 Yict. c. 20, s. 68, 
a bullock got on to the line and caused an accident in which the 
plaintiff sustained damage; but it was held that he had no 
right of action on account of this neglect on the part of the de- 
fendants to perform their statutory duty, because the statutory 
obligation was created solely with regard to, and for the benefit 
of, the owners and occupiers of the adjoining lands, and there- 
fore that the obligation, as to their passengers, to fence, is liot 
imposed upon the company by that enactment.”] In Johnson v. 
Consumers^ Gas Company of Toronto, (1898) App. Oas. 447, it 
was held that the special Act constituting the company did not 
give a cause of action to consumers complaining of overcharge, 
and that the sole remedy lay in the statutory right of the 


\ 7 ') See also Fartridge v. General Medical Council (1890), 25 Q. B. D. 90 ; Foyal 
Aquarium Y. Farldnson, (1892) 1 Q. B. 431. 
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municipality of Toronto to investigate and check the accounts 
of the gas comjDany, and in the event of disohedience hy the 
company to the statute to take action against them on hehalf of 
the public. The canon applicable is thus stated by Wills, J., in 
Clegg v. Early Gan Co,, (1896) 1 Q.. B. 592, 594 : Where there 
is an obligation created by statute to do something for the benefit 
of the public generally, or of such a large body of persons that 
they can only be dealt with practically en masse, as it were, and 
where the failure to comply with the statutory obligation is 
liable to affect all such persons in the like manner, although not 
necessarily in the same degree, there is no separate right of 
action to every person injured by breach of the obligation in no 
other manner than the rest of the public/’ 

In order to succeed in an action for injuries consequent on 
disobedience to a statute it is usually necessary to prove more 
than the mere breach of the statute. By sect. 22 of the Rail- 
ways Regulation Act, 1868, it is enacted that ‘‘ every railway 
company shall provide in every train which carries passengers 
and travels more than twenty miles without stopping ” a means 
of communication between the passengers and the guard. In 
Blamires v. L, Y, Rail, Co, (1873), L. R. 8 Ex. 283, the 
plaintiff sued the company for injuries received in a railway 
accident, which (as he alleged) arose from the negligence of the 
company, and in proof of the charge of negligence it was given 
in evidence that the company had not complied with the provi- 
sions of the Act as to supplying a communication between the 
passengers and the guard, Kelly, C.B., told the jury that “ it 
is not every disobedience to an Act of Parliament that will con- 
stitute negligence ... it is only if the duty (.s) imposed by the 
Act be such that the neglect of it was likely to conduce to an 
accident such as that which had occurred.” This ruling was 
upheld by the Exchequer Chamber, and in giving his j udgment, 
Brett, J., said as follows : It is right to use the Act as some 
evidence of what is due and ordinary care under the circumstances 
of the case, and that is the way the Chief Baron directed the 
jury to use it ” {t). In Groves v. Lord Wimlorne, (1898) 2 Q. B. 
402, it was held by the Court of Appeal that on failure to per- 
form an absolute statutory duty followed by injury an action 
lay without alleging or proving negligence ; but the duty there left 
unperformed was to fence dangerous machinery in a factory. 

(5) WThere an Act merely empowers a railway company to do something which 
it is entirely within their discretion whether they do or not, as, for instance, 
when a company are empowered by Act of Parliament to discontinue a local 
occupation road, th" rf this may not be used as evidence against 

the company to ^ ,■ ■’h’- which occurred at the level crossing 
arose from their negligence: Cliff y. Midland Jdail. Go. (1870), L. R. 5 Q. P. 
258. See Beven, Negligence (2nd ed.), 145, n. 

(^) This case was distinguished in Gorris y. Scott, ante, p. 216, and followed 
in BaddeleijY. Bari Granville (1887), 19 Q. B. B. 423, where one of the rules 
under the Coal Mines Regulation Act, 1872, had been disobeyed. This decision 
is criticised by Mr. Beven, Employers’ Liability (ed. 1902), 18, n. 
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Effect of Statutes creating Duties, 

[If a duty is imposed by the Legislatiu’e upon a public body, 
as a general rule, if they exercise due and reasonable care as to 
the performance of the duty, they will not be held liable if for 
some reason or other it becomes impossible for them to discharge 
the duty.] In other words, the duty is not absolute: [and as 
Cockburn, C.J., said in Re Bristol^ ^c. Railioay Com^Kiny (1877), 
3 Q. B. D. 10 — 13, it would be contrary to the elementary 
principles of justice to enforce by mandamus a [statutory] order 
which imposes a duty which it is impossible to discharge.” In 
Hammond v. St. Pancras (1874), L. B. 9 0. P. 316, the vestry 
of St. Pancras had the duty cast upon them by sect. 72 of the 
Metropolis Management Act, 1855, of properly cleaning the 
sewers vested in them by the Act. One of these sewers over- 
flowed into the plaintiff’s cellar in consequence of an obstruction 
in the sewer wMch was unknown to the defendants, and could not 
by the exercise of reasonable care or inquiry have been known to 
them. The question then arose as to whether the defendants 
w-ere liable for the damage done by the overflow of the sewer, 
and it was held that they were not liable. It would seem to 
me,” said Brett, J., ^^to be contrary to natural justice to say 
that Parliament intended to impose upon a public body a liability 
for a thing which no reasonable care or skill could obviate. The 
duty, notwithstanding, may be absolute, but if so, it ought to 
be imposed in the clearest possible terms.” And Denman, J., 
added, Under sect. 72 it clearly was not intended to render 
them liable to an action if, in the exercise of their duties, they 
are guilty of no negligence” ('i^),] But occasionally the duty 
imposed is held to be absolute, as in Holhorn Union v. Shore- 
ditch Vestry (1876), 2 G. B. D, 145, and Groves v. Lord 
Wimborne {ante, p. 217), 

As a general rule, if a duty is cast upon a person by statute, 
he is excused,” said the Court in R. v. Leicestershire (1850), 
15 Q. B. 92, “ from performing that duty by its becoming 
imjDOSsible by the act of God.” But if a statutory duty arises 
out of a particular state of circumstances which have been 
brought about by the act of God, the fact that that sfate of 
circumstances was so brought about will not be an answer to an 
action for the non-performance of the statutory duty. [This 
question was considerably discussed in Wear River Cormnissmiers 
V. Adamson (1877), 2 App. Gas. 743. ^^’The Court of Appeal,” 
said Lord Cairns, “ has been of opinion that the damage was*- 
occasioned by a vis major, namely, by the act of God in the 
violence of the tempest. Founding himself on this, the Master 
of the Bolls states that it is a familiar maxim of law that where 
there is a duty imposed ... as a general rule there is no such 
duty required to be performed where the event happens through 
the act of God or the Queen’s enemies, and his opinion is that 


{li) See He EieJmend Gas Co. v. Hiclmond Corporation, (1893) 1 Q. B. 56. 
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the Court may well come to the conclusion that the act of Grod 
and the Queen’s enemies were not meant to be comprised within 
the first words of 10 & 11 Viet. c. 27, s. 74 [which enacts that 
^ the owner of every vessel shall he answerable . . . for any 
damage done by such vessel to the harbour, dock, or pier ’ 

The Lord Chief Baron states that no man can be answerable, 
unless by express contract, for any mischief or injury occasioned 
by the act of God, Mellish, L.J., states that the act of God 
does not impose any liability on anybody. Denman, J., states 
that in every Act of Parliament words are not to be construed 
to impose a liability for an act done, if the act be substantially 
caused by a superior power, such as the law calls the act of God. 

In my opinion,” continued Lord Cairns, “ these expressions 
are broader than is warranted by any authorities of which I am 
aware. If a duty is cast upon an individual by common law, 
the act of God will excuse him from the performance of that 
duty. No man is compelled to do that which is impossible. . . . 

If, however, an Act of Parliament declares that a man shall be 
liable for the damage occasioned by a particular state of circum- 
stances, I know of no reason/why a man should not be liable for 
the damage occasioned by that state of circumstances, whether 
the state of circumstances is brought about by the act of man or 
by the act of God.”] 

2. [If a statute creates a new duty or imposes a new liability, ^ specific 
and prescribes a specific remedy {x) in case of neglect to perform 
the duty or discharge the liability, the general rule (y) is, as of new statu- 
Denison, I., said in Stevens v. Evans (1761), 2 Burr. 1152, 1157, 

that no remedy can be taken but the particular remedy pre- 
scribed by the statute.” Where an Act creates an obligation,” aUe. 
said the Court in Doe d. Bishop of Rochester v. Bridges (1831), 

1 B. & Ad. 847, 859, “ and enforces the performance in a 
specific manner, we take it to be a general rule that performance 
cannot be enforced in any other manner” if). And in Stevens 
V. Jeacocke (1848), 11 Q. B. 731, 741, the same Court said: ‘‘It 
is a rule of law that an action will not lie for the infringement 
of a right created by statute, where another specific remedy for 
infringement is provided by the same statute.” And in R. v. 

County Court Judge of Essex (1887), 18 Q. B. D. 704, Lord 
Esher, M.E. (at p. 707), said, with reference to the question 
whether a county court judgment debt carried interest under 
1 2 Viet. c. 110, s, 17 : “The ordinary rule of construction 

applies to this case, that where the Legislature has passed a new 
statute giving a new remedy, that remedy is the only one which 
can be pursued.”] 

In Barraclough v. Broion, (1897) App. Cas. 615, the question 


(a:) As to criminal remedies, vide ante.^ p. 207. 

Xy) See WaU v. Mayor of Sheffield (1884), 12 Q. B. D. 145. 

( 2 } Adopted in Pasmore v. Oswaldtwistle If. JD. C., (1898) A. C. 387, 394, 
Halsbnry, L.C. 
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raised was wliether a right of action for a declaration of a right 
to certain expenses would lie on a statute which gave a new 
right to recover certain expenses in a Court of Summary Juris- 
diction from persons not otherwise liable. Lord Watson said 
(p. (522) : The right and the remedy are given tmo fiaki, and 
one cannot be dissociated from the other. By these words the 
Legislature has, in my opinion, committed to the Summary 
Court exclusive jurisdiction, not merely to assess the amount of 
expenses to be repaid to the undertaker, but to determine by 
whom the amount is payable, and has therefore by plain impli- 
cation enacted that no other Court has any authority to entertain 
or decide these matters. The objection is one which, in my 
opinion, it is jadicis to notice, because it arises on the face 
of the enactment which your lordships are asked to enforce in 
this appeal. It cannot be the duty of any Court to pronounce 
an order, when it plainly appears that in so doing the Court 
wmuld be using a jurisdiction which the Legislature has forbidden 
it to exercise’^ {a). 

In accordance with this rule it has been decided that where a 
statute provides for the settlement of disputes of classes therein 
indicated by arbitration, the jurisdiction of the Courts to deter- 
mine such disputes by action is ousted, and the statutory pro- 
cedure alone can be followed (i), and where a new right is given 
and a particular Court is indicated for its enforcement the High 
Court's jurisdiction is ousted (c). 

The true rule for ascertaining whether the special remedy 
does or does not include a right of action is laid down in 
Vallance v. Falle (1884), 13 Q. B. D. 109. In that case the 
question was whether an action would lie for refusing to give 
the discharge directed by sect. 172 of the Merchant ^ Shipping 
Act, 1854, to be given by the master of a ship to his seamen. 
The section in question imposes a penalty of 10/. for withholding 
the certificate. Stephen, J., said, at p. 110 : '' The case has 
been argued with great care, and various authorities on the 
subject have been cited. The general rule to be deduced from 
them seems in substance to be, that the provisions and object of 
the particular enactment must be looked at in order to discover 
whether it was intended to confer a general right which might 
be the subject of an action, or to create a duty sanctioned only 

(а) In the past the Chancery Division has been disposed somewhat readil^^ to 
assume the existence of a jurisdiction concurrent with that of justices. In 
Grand Junction W. W. v. ILampton Vrhan District ^Council, (1898) 2 Ch. 331, 
Stirlino-, J., pointed out that even assuming jurisdiction, the Court would not 
interfere by injunction or declaration of right save in special circumstances. 
See, however, Stevens v. Chown^ (1901) 2 Ch. 894, Darwell, J., unte^ p. 210. 

(б) Norivich Corporation Y. Norwich Electric Tranitoay Co,^ (1906) 2 K. B. 119, 
0. A., on sect. 33 of the Tramways Act, 1870. Of. Crosjield v. Manchester Ship 

Canal Co,, (1905) A. C. 421. ^ t ^ ^ .-u 

(c) See Horner v. FranJdin, (1905) 1 K. B. 479, decided on sect. 7 of the 
factory Act, 1891 (means of escape from fire), and Stuchy v. Hooke, (1906) 
2 K. B. 20, 0. A., decided on sect. 101 of the Factory Act, 1901 (bakehouses). 
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hj a particular penalty, in which, case the only remedy for 
breach of the duty would be by proceedings for the penalty (rZ). 

And later in his judgment he added (atp. 112), do not wish 
to say anything against the general rules that have been laid 
down for the construction of statutes in relation to the question 
whether a penalty is intended to be the only remedy for breach 
of statutory duty, but I always think that, after all, the best 
way of finding out the meaning of a statute is to read it, and see 
what it means.” 

[But if a statute which creates a duty enacts that an action ;But right to 
may be brought by a common informer in case of neglect to sue for a 
perform the statutory duty, this power of suing for a penalty is take awa 
not to be treated as taking away the right which a person may right^to hrS^g 
otherwise have to bring an action for any special damage which action for 
he may have sustained by reason of the neglect to perform the 
statutory duty. And one reason for this is, as was pointed out 
by Lord Chelmsford in Wilson v. Merry (1868), L. E. 1 H. L. 

(Sc.) 326, 341, that the two proceedings [viz. for the penalty, 
and by action for civil remedy] have totally difierent objects, 
the one to punish an offence, the other to remedy an injury.” 

Brett, L.J.,in Atkinson y. Newcastle Waterworks (1877), 2 Ex. 

D. 449, pointed out that it makes no difference whether a 
penalty imposed for the breach of a statutory duty is or is not 
to go to the person aggrieved. I entertain,” said he, “ the 
strongest doubt whether the broad rule can be maintained that, 
where a new duty is created by statute, and a penalty is imposed 
for its' breach, which penalty is to go to the person injured by 
such breach, the penalty, however small and inadequate a com- 
pensation it may be, is in such a case to be regarded as indi- 
cating an intention on the part of the Legislature that there 
should be no action by such person for damages, but that where 
a similar duty is created, and a similar penalty imposed, which 
is not to go to the person injured, then the intention is that he 
is to have a right of action ” (c).] 

3. There is a numerous class of cases in which it has been Rule as to 
held that certain provisions in Acts of Parliament are directory statutes 
in the sense that they were not meant to be a condition prece- 
dent to the grant, or whatever it may be, but a condition subse- directory 
quent : a condition as to which the responsible persons may be 
blamable and punishable if they do not act upon it, but their 
not acting upon it shall not invalidate what they have done, 
these persons having nothing to do with that” (/). 

[“It is stated,” said Denman, J., in Oaldow v. Pixell (1877), 

2 C, P. D. 562, 566, “ that in general the provisions of statutes 

{d) Cf. Sdunders y. JEColhorn District Board, (1895) 1 Q, B. 64. 

{e) Couch Y. Steel (1854), 23 L. J. Q. B. 121, 3 E. & B. 402, so far as it is an 
authority to the contrary, is virtually overruled by this case and by Cowley y. 

Newmarket Local Board, (1892) A. C, 345, 352. 

(/) Middlesex Justices v. B. (1884), 9 App. Gas. 778, Lord Blackburn. 
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creating duties are directory.’’ By this is meant, not that it is 
optional on the part of a public functionary whether he will 
perform duties imposed upon him by statute (^), but that if a 
public functionary neglects to perform a statutory duty, that 
neglect on his part will not necessarily invalidate the whole 
operation with regard to which the statutory duty had to be 
performed. The case last cited turned upon 34 & 35 Yict. 
c. 43, s. 29, by which it is enacted that “ within three months 
after the avoidance of any benefice . . . the bishop shall direct 
the surveyor, who shall inspect the buildings of such benefice, 
and report to the bishop what sum, if any, is required to make 
good the dilapidations.” The bishop neglected to give the 
necessary directions for inspection and report until after the 
expiration of three months from the avoidance of the benefice, 
and it was therefore argued that, as the statute had not been 
complied with, the order, when made, was invalid, and that 
dilapidations could not be sued for by the new incumbent. The 
Court, however, held otherwise. The statute,” said the Court, 
imposes a public duty upon the bishop ; it does not create a 
power or privilege for the benefit of the new incumbent as a 
jnivate jDerson. The bishop, probably fTom inadvertence, failed 
to give the direction within the specified time, but, as, this was 
an omission to perform a public duty, we think we ought to 
hold this statute to be directory.” At the same time it must be 
borne in mind that it is not a universal rule that statutes which 
create public duties are merely directory. In the absence of an 
express provision, the intention of the Legislature is to be ascer- 
tained by weighing the consequences of holding a statute to be 
directory or imperative” Qi), It is enacted by 6 & 7 Yict, 
c. 18, s. 100, that any one who objects to a person’s name being 
retained upon the list of voters must send his notice of objection 
by post directed to the person objected to at his place of abode 
as described in the said list of voters.” In Noseivorthy v. 
Bucldand Overseers (1873), L. E. 9 C. P. 233, it appeared that 
the overseers, finding an incorrect address in the said list of 
voters,” altered it by substituting the true address, and so 
published it; consequently, the objector, who copied from the 
published list the address of the person he objected to, directed 
his notice of objection to the substituted address. It was argued 
that the enactment was imperative, and that, as the notice of 
objection had not been sent to the address specified in the 
statute, the notice was invalid, and it was so held by the Court. 

It is the duty of the overseers,” said Keating, J., “ to publish 
the list in its integrity just as they receive it, and ... if 
instead of publishing the coj)y as they receive it, the overseers 


{g) Vide a^ite, p. 62 ; and M. v. Mayor of MocJiester (1858), 27 L. J. Q. B. 47, 
Lord Campbell. 

(^) Loo, cit., at p. 566, Denman, J. 
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take upon themselves to alter it, a person acting upon it does so 
at his peril. . . . The words of the Act are express.^''] 

4. [One of the most important effects of statutes which create 
duties or impose obligations (whether it be an obligation to do 
or to refrain from doing some particular thing) is that a con- 
tract which involves in its performance, either directly or col- 
laterally (i), the doing of something which would be in contra- 
vention of a statute of this kind is held to be invalid and 
unenforceable (/o). This is expressed by the legal maxim, A 
2 Mctis 2 ^rivatorum piihlico jiiri non derogakir (/), and also in the 
following rule : — “ Where a contract, express or implied, is 
expressly or by implication forbidden by statute, no Couih will 
lend its assistance to give it effect’^ {m). What is done,’^ said 
Lord Ellenborough in Langton v. Hughes (1813), 1 M. & S. 593, 
at p. 596, in contravention of the provisions of an Act of 
Parliament cannot be made the subject of an action.’’ This 
principle has been acted upon in many cases. It was held in 
Clugas V. Penaluna (1791), 4 T. E. 466, that a smuggling con- 
tract cannot be sued upon, because of the obligation created by 
statute to pay import duty on certain articles. So, also, it being 
required by 10 Greo. 2, c. 28 (??), that proprietors of theatres 
should obtain a licence, it was held in Gallini v. Lahorie (1793), 
6 T. E. 242, that no action could be maintained for breach of 
an agreement to dance at an unlicensed theatre. Similarly, it 
being a duty created by 39 & 40 Greo. 3, c. 99, s. 23, that any 
persons who carry on the trade of a pawnbroker shall cause their 
name to be painted over their place of business, it was held in 
Gordon v. Hoicdcn (1845), 12 01. & E. 243, that an agreement 
constituting a secret partnership between pawnbrokers was void 
as being in contravention of that statute. And again, it being 
a duty created by 7 & 8 Will. 3, c. 4, to abstain from treating 
electors after the teste of the writ for the election, it was held in 
Hiblans v. Crickett (1798), 1 B. & P. 264, that an innkeeper 


[i] [Thus, a policy on an illegal voyage cannot be enforced, ‘ ‘ for it would be 
singular if, the original contract being invalid, and therefore incapable of being 
enforced, a collateral contract founded upon it could be enforced” : Redmond v. 
Smith (1844), 7 M. & G. 457, 474, Tindal, C.J.] 

[k) [The general principle that “ illegality may be pleaded as a defence to an 
action,” whether that illegality arise either from the breach of some statutory 
provision or of a common law principle, was laid down in the leading case of 
QoUins V. Blantern (1767), 1 Smith, L. 0. (10th ed.) 355, and is fully discussed in 
the notes to that case. See also 'Williams’ notes to Saunders (ed. 1871), vol. i. 
p. 517, note (c).] 

(Z) [In commenting upon this maxim Dr. Lushington, arguendo^ said in 
Rhillips V. Inncs (1887), 4 CL & D. at p. 241, as follows : “ It is impossible to 
compel one who is unwilling to disobey the law to contravene it. He is entitled 
to plead freedom from a compact in which he should never have entered, and to 
be protected in mn:ntr:ini’'or an obedience to the law, which the law itself would 
have interposed Ij enfur-.c if the Act had come otherwise within its cog- 
nisance.”] 

(?«) Melliss V. Shirley L, JB. (1885), 16 Q,. B. D. 446 ; Cowati v. Milhurn 
(1867), L. R. 2 Ex. 230, 233, Bramwell, B. 
in) See now the Theatres Act, 1843 (6 & 7 Viet. c. 68), s. 1. 
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could not recover against a candidate at an election for provi- 
sions supplied at his request after the time mentioned in the 
statute.] ^This rule applies where a statute prohibits contracting 
out — e.g.^ in the case of liability for property tax or to compen- 
sate workmen or agricultural tenants, or as to the right of an 
occupier to kill ground game. Any term of a contract violating 
the prohibition is invalid and unenforceable. To make a con- 
tract void or unenforceable it is not necessary that the statute 
should prohibit it under specific penalties or declare it illegal io ) . 
The most conspicuous example is that of gaming contracts and 
betting, which have again and again been held void only and 
not illegal nor criminal [p). 

But it is clear that a contract is void if prohibited by a statute 
under a penalty, without expressly declaring the contract to be 
void because such a penalty implies a prohibition (f). The 
sole question in either case is whether the statute means to pro- 
hibit the contract. If it does so, whether it be for purposes of 
revenue or otherwise, then the doing of the act is a breach of the 
law, and no right of action can arise out of it (r). In MelUss 
V. Shirley L. D. (1885), 16 Q. B. D. 446, the surveyor of a local 
board was sued, jointly with another person, for a sum alleged 
to be due under a contract between them and the board for the 
execution of certain drainage works. The action was held not 
to be maintainable, on the ground that sect. 193 of the Public 
Health Act of 1875 had the effect of making the contract illegal. 
Bowen, L. J. (at p. 454), said : “ In the end we have to find out, 
upon the construction of the Act, whether it was intended by 
the Legislature to prohibit the doing of a certain act altogether, 
or whether it was only intended to say that, if the act was done, 
certain penalties should follow as a consequence. If you can 
find out that the act is prohibited, then the principle is that no 
man can recover in an action founded on that which is a breach 
of the provisions of the statute. It seems to me plain, from the 
language of sect. 193, that there is a prohibition on what has 
been done. I think no language could be plainer, and the mere 
fact that certain consequences are, by the latter part of the 
section, attached to the illegal act does not, in my opinion, 
render the previous language less clear.” Where a contract is 
rendered illegal, whether by statute or common law, it is for the 
Court to take notice of the fact, and to refuse to enforce it even 
if the illegality is not pleaded by the parties to the action (s) . • 

{o) Coivan v. Mllburn (1867), L. R. 2 Ex. 230, 233, Bramwell, B. Leases 
rendered void by 13 Eliz. c. 10 and 18 & 19 Viet. c. 124, s. 29, are not merely 
voidable but absolutely void for all purposes : Magdalen Hospital v. Knotts (1879), 
4 App. Cas. 324 ; Bishop of Bangor v. Barry, (1891) 2 Q. B. 277. 

[p) See Bou'ell v. Kempton Bark Bacecourse Co., (iS99) A. 0. 143. 

[q] CopeY. Boivlands (1836), 2 M. & W. 149, 157, Parke, B. ; and notes to 
Collins V. Blaniern, Sm. L. C, (10th ed.) 355. 

(f) Smith V. Mau'hood (1845), 14 M. & W. 452, at p. 464, Alderson, B. 

[s) Gedge v. Boyal Exchange Assurance, (1900) 2 Q. B. 214, Kennedy, J. ; Scott 
V. Brown, (1892) 2 Q. B. 724 (C. A.), 
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It appears to be a settled rule of interpretation > that although 
a statute contains no express words making void a contract which 
it prohibits, yet when it inflicts a penalty for the breach of the 
prohibition you must consider the whole Act as w'eli as the 
particular enactment in question, and come to a decision, either 
from the context or the subject-matter, whether the penalty is 
imposed with intent merely to deter persons from entering into 
the contract, or for the purposes of revenue, or whether it is 
intended that the contract shall not be entered into so as to be 
valid in law’’ (t). And in such cases, even if the consequences 
of such a construction may be harsh, it is the duty of the Court 
only to construe the Act [n). The same conclusion was reached 
by the Judicial Committee in Miisgrove v. Chung Tecong Toij^ 

(1891) App. Cas. 272, where it was held that the infliction of a 
penalty for bringing by sea more than a certain number of 
Chinese involved a prohibition, not only upon the shipowner, 
but upon the immigrants. But where a statute imposed a 
penalty for revenue purposes on a person delivering a contract 
note not properly stamped, it w^as held in Learogd v. Braclien, 

(1894) 1 Q. B. 114, that the contract itself was not rendered 
illegal by failure to deliver a properly stamped note. 

Where a statute prescribes that a contract shali be in a par- Statutory 
ticular form, or shall or shall not contain certain terms, the 
statutory form must be followed (.r), and the statutory terms contract may 
may not be waived by the parties to the contract. In JSfetherseal not be waived. 
Co. V. Bourne (1889), 14 Ajop. Cas. 228, a case on the Coal , . v* v- 
Mines Eegulation Act, 1872, Lord Halsbury said, at p. 235 : ' 

“ The statute discloses the view that the mine- owner and the 
persons employed in the mine were not, in the contemplation of 
the Legislature, fit to be trusted to make their owm bargains ; ” 
and he went on to decide that a protective stipulation in the Act 
in favour of the miners could not be waived by them, and that 
the principle, Qiiilibet renuntiare ]ootest juri pro se infrodiicto, was 
inapplicable in such a case. 

Even where one party has had the full benefit of a contract Illegalitymay 
void for non-compliance with a statute, he may set up the non- 
compliance as an answer to any claim to make him perform his ance 
part of the bargain. This rule is laid down in Young v. Mayor, 
of Leamington (1883), 8 App. Cas. 517, w^here a sanitary 
authority set up the want of a seal as an answ^er to the claim 
f on the cost of constructing some public works of which they 
had taken the benefit (y). 

{t) Melliss y. Shirley L. B., 16 Q. E. D. at p, 461, Lord Esber, M.E, 

\u) Loc. cit. p. 453, Cotton, L.J. 

\x) The innumerable cases on the Bills of Sale Act, 1882, proceed on tbe 
admission of this rule, and are devoted to discussion of the modes of evading the 
terms or limiting the application of the commands of that Act. 

[y) In Canada, in the case of London Life Insurance Co, v. Wright (1873),. 

5 Canada, 466, the Supreme Court, by a majority, restrained an insurance 
company from setting up a similar defence to an action on a policy issued by the 
company. In this case very many English and American decisions were dis- 

H. Q 
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[And not only is a contract invalidated wliicli involves in its 
performance the direct contravention of the statute, hut it is 
also a well-recognised principle of law {z) that any contract will 
he held void, “ although not in contravention of the specific 
directions of a statute, if it he opposed to the general policy 
and interest thereof.’^ Thus, in Elliot v, Fdclianhon (1869), 
L. E. 5 C. P. 744, it was held that an agreement, made between 
two persons who were creditors of a company which was being 
wound up, whereby one of them undertook for a money con- 
sideration to delay the proceedings of the winding-up to the 
prejudice of the other shareholders and creditors, was void, “ as 
being against the clear intention of the Legislature under the 
Winding-up Acts.’’] But, as has already been pointed out (a), 
questions of policy are diflicult to solve, and it is safer to keep 
to the manifest intention, express or implied, without turning 
aside to vague and delusive generalities as to the policy of the 
law or of any j)articular Act. 

The Courts will not be astute to construe an Act so as to avoid 
a contract, or a contract so as to bring it within the prohibition 
of a statute. Speaking of the Bills of Sale Act (1878) 
Amendment Act, 1882 (45 & 46 Yict. c. 43), Cave, J., said in 
Hammond v. Hocking (1884), 12 Q. B. D. 291, 292: “The 
question arises on sect. 7 of the Act, which was passed for the 
protection of the borrower from oppression, and, while we 
construe the Act so as to produce the effect intended by the 
Legislatui’e, w^e ought not, in construing it, to give way to 
necdlcHs technicalities^ because, if we do so, we shall run the risk of 
interfering with honest transactions, and also, by rendering 
bills of sale doubtful and bad securities, make the position of 
the borrower worse than it was before the Act was passed.” It 
is doubtful whether the last consideration is for the Courts, except 
so far as it is adopted to carry out the intention of the Legisla- 
ture ; and it may be plausibly argued that the inevitable result 
of the Act was to raise the rate of interest and increase the 
difficulty of borrowing on the security of chattels. 

[Where the contract in question is not merely for the perform- 
ance of a single act, but involves the doing of several things, 
some of which are legal and some prohibited by statute, the 
question has been raised as to whether the wffiole contract would 
be void, or merely that part of it the performance of wffiich the 
statute prohibits. It appears to have been laid down in some 


cussed, and the American rule seems to have been adopted, -which admits the 
equitable exception that if a contractor has had the benefit of his contract he 
will not be permitted, in an action against him founded upon that contract, to 
question its validity upon the ground that it was made in violation of a statute . 
The merits and equity of this decision and rule may be admitted, but it seems 
not to be recognised by English law or equity. See Sedgwick, Statutory Law 
(2nd ed.), pp. 72, 73. 

(c) See notes to Collins v. Blanteni (1767), 1 Smith, L. C. (10th ed.) 355. On 
similar grounds a will is held void if it contravenes the policy of the law : Be 
W'ilcocJCs Settlement (1875), 1 Ch. D. 229. 

(c) Ante, pp. 67, 16d. 
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early cases tliat if amj of the covenants or conditions be void by 
statute, then tbe bond is void in toto {b) , but it seems that the 
true rule is that if the contract is for the performance of several 
things, one of which is prohibited by statute, it is not void 
in toto^ unless the prohibiting statute expressly enacts that all 
instruments containing any matter contrary thereto shall be 
void, provided the good part be separable from, and not de- 
pendent upon, the bad part (<?).] This view is supported 
by the decision of the House of Lords in JS'etherseal Co. v. 
Bourne (1889), 14 App. Cas. 228, where it was held that a 
contract, not illegal as a whole, but containing a stipulation for 
illegal deductions from wages, is not void as a whole, but that 
the illegal stipulations are unenforceable id). In Stanton v. 
Broivn^ (1900) 1 Q,. B. 671, it was held that sect. 3 of the 
Ground Game Act, 1880, which makes void every agreement, 
condition, or arrangement which purports to divest or alienate 
the right of the occupier as declared, given, and reserved to him 
by this Act,' to kill ground game on lands in his occupation, 
only avoids so much of an agreement as is contrary to the pro- 
visions of the Act.’’ And they held that a reservation of 
sporting rights contained in a lease, though avoided as to 
ground game, held good as to winged game {e). If, however, 
a contract be made on several considerations, one of -which is 
25rohibited by statute, the whole will be void, because every part 
of a contract is affected by the illegality of any part of its 
consideration (/). 

In Valentini v. Canali (1889), 24 Q,. B. D. 166, a man 
claimed cancellation of a contract and re 2 )ayment of the sum 
2 )aid by him on the contract, which was for his benefit, on the 
ground that he was an infant when he entered into the contract, 
and it was contended that, inasmuch as the Infants’ Belief Act, 
1874, s. 1, made certain contracts by infants void, the infant 
was entitled to recover all sums paid by him under the contract 
as if the consideration for the contract had wholly failed. But 
the Court rejected the argument, and Lord Coleridge said: *^^170 
doubt the words of sect. 1 of the Infants’ Belief Act are strong 
and general, but a reasonable construction ought to be put 
upon them. The construction which has been contended for 
on behalf of the plaintiff would involve a violation of natural 
justice. . . . The object of the statute would seem to have been 
to Restore the law for the protection of infants, upon which 
judicial decisions were considered to have imposed qualifications. 
The Legislature never intended, in making provisions for this 
purpose, to sanction a cruel injustice.” 

(h) See notes to Collins v. iBlantern (1767), 1 Sinitli, L. C. (lOth ed.), at p. S71. 

(e) Ibid.; and see MoiiysY. leake (1799), 8 T. H. 411; and. XerrisonY. Cole 
(1807), 8 East, 231. 

' {d) Cf. Kearney y. Whitekat&n Colliery Co., (1893) 1 Q. B. 700. 

(e) Cf. Anderso7i v. Vicary, (1900) 2 Q. B. 287 ; Clierrarcl y. Gascoigne, (1900) 
2 Q. B, 279 ; and ttie amentog Act of 1906 (6 Edy. 7, c. 21). 

(/) ShacJcell y. Hosier (1836), 2 Bing. N. C. 634, 646, Tindal, C. J. 

Q 2 
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1. Many statutes have been passed to enable sometbing to be 
done which was previously forbidden or not distinctly authorised 
by law, with or without prescribing the way in which it is to he 
done. Such statutes are passed for a variety of purposes. -In 
order to discuss the rules which regulate the effieot of statutes of 
this class, we may conveniently consider the question under the 
following heads, viz. : — 

• (1) Statutes which prescribe or regulate the way in which 

something is to he done. 

(2) Statutes which grant to private individuals the powers for 

carrying out some public work. 

(3) Statutes which enable by-laws and rules to he made. 
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(4) Statutes whieli empower the Crown to do sometliing, not 

comprised within the prerogative. 

(5) Enabling Acts, when obligatory and when permissive. 

2. [One of the first principles of law with regard to the effect errant of a 
of an enabling Act is that, if the Legislature enables something 
to be done, it gives power at the same time, by necessary impli- Leans neces- 
cation, to do everything which is absolutely indispensable for sarj for its 
the pui'pose of carrying out the purpose in view, “on the 
principle,” as Parke, B., said in Clarence Hail. Co. v. Great J7. of 
England Rail. Co. (1845), 13 M. & W. 706, 721, “that iiU aligiiid 
conceditiir^ conceditur etiam id sine quo res ipsa non esse potest.”'] 

(a) “ The general rule under this head of law is, that where the 
Legislature gives power to a public body to do anything of a 
public character, the Legislature means also to give to the pubKc 
body all rights without which the power would be wholly un- 
available, although such a meaning cannot be implied in relation 
to circumstances arising accidentally only” (a). This rule was 
applied in the case cited by holding that a sanitary authority, 
which by statute had authority as against landowners to con- 
struct sewers, and a duty in favour of landowners to maintain 
them, were impliedly entitled to subjacent (but not to lateral) 
support to the sewers from lands, without purchasing the sub- 
jacent soil or any easement of support, but subject to the 
obligation of making compensation under sect. 308 of the Public 35 & 39 yict. 
Health Act, 1875. Therefore, as Fry, J., said in Mayor, 8^e. 0 . 65. 
of Yarmouth v. Simmons (1879), 10 Ch. D. 518, 527, “when the 
Legislature clearly and distinctly authorise the doing of a thing 
which is physically inconsistent with the continuance of an 
existing right, the right is gone ( 6 ) , because the thing cannot be 
done without abrogating the right.” [Thus, the power to make 
by-laws [c) involves the power of enforcing them. In Doyle v. 

Falconer (1866), 4 Moore, P. G. N. S, 203, it appeared that the 
Legislative Assembly of the island of Dominica was constituted 
by a Royal proclamation (which was there equivalent to an Act 
of Parliament), but had no special power given to it to punish 
members for contempt. It was argued, however, that, in accord- 
ance with the above-mentioned maxim, such a power was 
indispensable to its existence, but the Court held that it was 
not. “It is necessary,” said the Judicial Committee (p, 219), 

“ to distinguish between a power to punish for a contempt and 
a power to remove any obstruction offered to the deliberations 
of a legislative body, which last power is necessary for self- 
preservation. . . . The right to remove for seK-security is one 
thing, the right to inflict punishment is another. The former is 
all that is warranted by the legal maxim which has been cited, 

{a) 'Re Dudley Corporation (1882), 8 Q, B. D. 86, 93, Brett, L.J. 

\f) As to rights being taken away by implication, 'cidk ante, p. 113. 

(c?) Tide post, pp. 268 et sey. 
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but the laj:tcr is not its legitimate consequence/^] In JDr, Foster’s 
ease (1615), 11 Oo. Eep. 59, it is said : '' And there (cl) a general 
rule is put that when a thing is to be done before one person 
certain by aty statute it cannot be done before any other ; and 
yet the statute of 31 Edw, 3, e. 12, is in the affirmative; so in 
the ^ case at bar (on the Statutes of Eecusants) the certain desig- 
nation of the Queen is an absolute exclusion of all others/’ In 
the same case (p. 64) it is said that the designation of a new 
person in a later statute does not exclude another person autho- 
rised to do the same thing by an earlier Act. 

Trading corporations, such as railway, canal, and dock com- 
panies, are not treated as public bodies within the meaning of 
this rule, at any rate so far as refers to their compulsory powers 
of taking land (e). 

eExpressio ('6) Another general rule with regard to the effect of an enabling 

sio altcrius, expressed in the maxim, Fxpressio unviis est exclusio 

alteriiis {/). ‘*^11 there be any one rule of law clearer than 

another,” said the Judicial Committee in Blackburn v. Flavelle 
(1881), 6 App. Cas. 628, 634, ^ffit is this, that, where the Legis- 
lature have expressly authorised one or more particular modes 
of dealing with property, such expression always excludes any 
other mode, except as sjcecifically authorised” {g). 

Difference (c) [When a statute is passed for the purpose of enabling some- 

hit71S. done, and prescribes the way in which it is to be 
tory enact- , done, it may be either what is called an absolute enactment or a 
inents. direeiory enactment, the difference being, as was explained by 

the Coui't in Woodward v. Sarsons (1875), L. E. 10 C. P. 733, 
746, that “ an absolute enactment must be obeyed or fulfilled 
exactly, but it is sufficient if a directory enactment be obeyed or 
fulfilled substantially ” ; i,e,, that the act permitted by an absolute 
enactment is lawful only if done in accordance with the condi- 
tions annexed to the statutory permission. If an absolute enact- 
ment is neglected or contravened, a Court of law will treat the 
thing which is being done as invalid and altogether void, but if 
an enactment is merely directory it is immaterial, so far as relates 
to the validity of the thing which is being done, whether it is com- 
plied with or not. Thus in Boicman v. Blyth (1856),7E. &B.26, 
it appeared that by 26 Geo. 2, c. 14, s. 1, the justices in quarter 
sessions are empowered to alter the table of fees, and, after 
the same shall have been approved by the justices at the next 
succeeding general quarter sessions,” it shall be valid and bind- 
ing on all parties. The justices of Norfolk accordingly made a 
new table of fees at the June quarter sessions, and submitted it 
for approval at the next October) quarter sessions, but at 

StrcdlincjY. Morgan (1560), Plowd. 206 a, ante^ p. 170. 

[e) Post, Part IV. ch.. i, 

(/) Pr. FostePs case (1615), 11 Co. Pep. 59. 

{g) Of. Eamilton v. Baher (1889), 14 App, Oas. 209, 217, Lord Watson in 
discussing sect. 191 of the Merchant Shipping Act, 1854 (17 & 18 Viet. c. 104, 

rep.)- 
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tlie Oetoloer quarter sessions the question of approving it was 
adjoui’ned to the Epiphany sessions. it was held 

that the table of fees was invalid. The Legislature/’ said the 
Court (p. 4o), have given a limited power of approval to one 
particular sessions only, viz., that next holden after the mating 
of the table of fees. . . . This table was not so approved, and 
therefore we think that it is not in force.” So in 11. v. Los: dale 
(1758), 1 Burr. 445, it appeared that five overseers had been 
appointed to act for a ceidain parish, whereas by 43 Eliz. c. 2, 
it was enacted that only four, three, or two overseers may be 
appointed. The Court accordingly declared the appointment 
invalid. Justices,” said Lord Mansfield, ‘^have no power to 
appoint overseers but by the special authority given them by Act 
of Parliament. Therefore this special authority must be strictly 
pursued, and cannot be exceeded by them ” (A). So with regard to 
the creation of a highway, it was pointed out by Brett, J., in 
Ciihltt V. Maxse (1874),' L. P. 8 C. P. 704, 715, that, if an Act 
of Parhament is passed for that purpose, the provisions of such 
an Act must be strictly followed, or the creation will not take 
place. And in TJiwaites v. Wilding (1883), 12 Q. B, D. 4, 
Brett, M.E., said of the Lodgers’ Goods Protection Act, 1871 
(34 & 35 Yict. c. 79) : “ The words of the statute are imperative. 
It is said that the construction in favour of the defendants will 
render the statute ineffectual to protect lodgers. I do not think 
so ; the Legislature has imposed conditions, and these conditions 
must be rigidly complied with in order to deprive the landlord 
of his remedy at common law and to bring the lodger within the 
protection of the statute.” But, on the other hand, if a statute 
is merely directory, it is, as we have said, immaterial, so far as 
relates to the validity of the thing to be done, whether the pro- 
visions of the statute are accurately followed out or not. Thus, 
in ii, V. Lofthoiise (1866), L. E. 1 Q. B. 433, it appeared that 
by 11 & 12 Viet. c. 63, s. 24, it was enacted that, for the pur- 
pose of electing a local board of health, ‘Ghe chairman shall 
cause voting papers in the form in schedule A.” to be distributed 
among the persons entitled to vote. Voting papers, however, 
were distributed which were not precisely in the form given in 
schedule A., as the column for the number of votes was left in 
blank. It was argued that this omission vitiated the voting 
papers and made the election void, but it was held that it did 
not. The validity of the election, said Blackburn, J., depends 
upon whether the insertion of the number of votes is a condition 
precedent to the validity of a voting paper, or, in other words, 
whether the requirement of the statute on this head is obligatory. 
I think the omission does not vitiate the voting paper.”] 

(d) [It being, then, well settled that the neglect of the require- 
ments of an Act which prescribes how something is to be done 


ISTo general 
rule as to 
■wiien ena- 


[h) Similarly, in H. v. Cousim (1864), 4 B. & S. 849, it was teld that the 
appointment of one overseer (instead of four, three, or tv’o) was invalid. 
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will invalidate tlie thing which is being done, if the enactment 
he absolute, but not if it be merely directory, we have now to 
consider whether there is any general rule as to when an enact- 
ment is to be considered absolute and when merely directory], 
with the exception of ‘‘ provisions with respect to time/’ which, 
said Grrove, J., in Barker v. Palmer (1881), 8 Q,. B. D. 9, 10, are 
always obligatory, unless a power of extending the time is given 
to the Court.” [There is no general rule as to this, for while 
on the one hand we find that enactments expressed in negative 
and prohibitory language are not universally considered as being 
absolute, on the other hand enactments expressed in merely 
affirmative language have sometimes been held to be so. This 
was plainly stated by Lord Campbell in Liverpool Bank 'v. Turner 
(1861), 30 L. J. Ch. 379, 380, with regard to enactments ex- 
pressed in merely affirmative language. No universal rule,” 
said he, can be laid down as to whether mandatory enactment 
shall be considered directory only, or obligatory with an implied 
nullification for disobedience. It is the duty of Courts of 
justice to try to get at the real intention of the Legislature by 
carefully attending to the whole scope of the statute to be con- 
strued,” In Hoioarcl v. Bodington (1877), 2 P. D. 203, 211, 
Lord Penzance, after citing this dictum of Lord Campbell, added 
as follows : I believe, as far as any rule is concerned, you can- 
not safely go further than that in each case you must look to 
the subject-matter, consider the importance of the provision [in 
question], and the relation of that provision to the general object 
intended to be secured by the Act, and upon a review of the 
case in that aspect decide whether the enactment is what is called 
imperative or only directory. ... I have been very carefully 
through all the principal cases [in wffiich the question has been 
raised], but upon reading them all the conclusion at which I am 
constrained to arrive at is this, that you cannot glean a great 
deal that is very decisive from a perusal of these cases. They 
are on all sorts of subjects. It is very difficult to group them 
together, and the tendency of my mind, after reading them, is 
to come to the conclusion [above cited] which was expressed by 
Lord Campbell in the case of Liverpool Bank v. Turner ” (?].] 

(e) [If the requirements of a statute which prescribes the manner 
in which something is to be done be expressed in negative 
language, that is to say, if the statute enact that it shall be 


(i) These cases have been accepted as guides to interpretation in the Australian 
High Court. See Chanter y. Bkiehuwod (1904), 1 Australia C. H. H. 39, 51. 
Sedgwick (Statutory Law, 2nd ed. pp. 318—324) considers that “the practice 
of sanctioning the evasion or disregard of statutes” by treating them as merely 
directory “has been carried beyond the line of sound discretion.” He excuses 
it, however, on the ground that ‘ ‘ strict compliance with all the minute details 
which modern statutes contain” is impossible, owing to the practical incon- 
veniences likely to result from it, and consequently ‘ ‘ sagacious and practical 
men who desire to free the law from the reproach of harshness or absurdity” 
are tempted not to enforce strictly all provisions contained in statutes, but to 
treat them as being merely directory. 
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done in sucli a manner and in no other manner^ it has been laid 
down that those requirements are in all cases absolute, and 
that negdect to attend to them will invalidate the whole pro- 
ceeding. In ii. Y. Leicester (1827), 7 B. Oc 0. 6, it appeared 
that it was enacted by 54 Geo. 3, c. 84, that the Michaelmas 
quarter sessions shall be held in the week next after October 11. 
The question was whether this statutory enactment as to the 
time when they were to be held w^as absolute or merely direc- 
tory, and it was held to be merely directory. It has been 
asked,” said Lord Tenterden, ‘‘what language will make a 
statute imperatiye if 54 Geo. 3, c. 84, be not so. Negative 
words would have given it that effect, but those used are in the 
affirmative only.” But it does not appear that this can be laid 
down as an universal rule (A‘) . At all events, it has been held 
on several occasions that enactments prescribing the formalities 
which are to be observed in solemnising a marriage are not 
absolute, although expressed in negative and prohibitory lan- 
guage, and that neglect of these formalities does not invalidate 
the marriage. Thus, in Catterall v. Sweetnian (1845), 9 Jur. 
954, it appeared that it was enacted by a colonial Act, “ that no 
such marriage as aforesaid shall be had and solemnised until 
one or both of such persons [7/$., Presbyterians or Catholics], as 
the case may be, shall have signed a declaration in writing,” 
and the question was whether a marriage solemnised without 
the declaration in writing being signed was valid or not. “ The 
words in this section,” said Dr. Lushington, “ are negative 
words, and are clearly prohibitory of the marriage being had 
without the prescribed requisites, but whether the marriage 
itself is void ... is a question of very great difficulty. It is 
to be recollected that there are no words in the Act rendering 
the marriage void, and I have sought in vain for any case in 
which a marriage has been declared null and void unless there 
were words in the statute expressly so declaring it.” After 
discussing the various English Acts on the subject of marriage, 
he continues as follows : “ From this examination of these Acts 
I draw two conclusions. First, that there never appears to have 
been a decision where words in a statute relating to marriage, 
though prohibitory and negative, have been held to infer a 
nullity, unless such nullity w^as declared in the Act. Secondly, 
that, viewing the successive marriage Acts, it appears that pro- 
liibitory words, without a declaration of nullity, were not con- 
sidered by the Legislature to create a nullity.” On these 
grounds, therefore, he held the marriage to be valid. A 
similar (/) decision to this had been previously given by Sir 

(k) In Mayor of London v. L, (1848), 13 Q. B. 33, note (d), Alderson, B., said: 
‘‘The words ‘negative’ and ‘affirmative’ statutes mean nothing. The 
question is whether they are ropugrant or not to that which before existed. 
That may he more easily shown when ihu statute is negative than when it is 
affirmative, hut the question is the same.” 

(l) [See also L, v. BirmmgJiam (1828), 8 B. & C, 29, where the Court declined 
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Jolin Nielioll in Smallwood v, Tredger (1815), 2 Piiillimore, 287, 
a case turning upon Lord Hardwicke’s Marriage Act (26 Geo. 2, 
c. 33), s. 1, which, enacted that, ^Gn all cases where banns have 
been published, the marriage shall be Ksolemnised in one of the 
]3arisli churches where such banns have been published, and in 
no other place whatever.” Sir John Nicholl there decided in 
favour of the validity of a marriage which had been solemnised 
at a church different from that at which the banns were pub- 
lished, but, as he said, he took the question on narrow grounds, 
and on its own particular circumstances, without committing 
himself to the general proposition that in no case would a 
marriage be void wGich had been solemnised elsewhere than in 
the church where the banns were published. His decision was 
confirmed by the Court of Delegates, but without reasons being 
stated.] 

[Statutory enactments, although expressed in affirmative lan- 
guage, are sometimes treated as having a negative implied, and 
that their provisions, though,” as Lord O’Hagan said in R. v. 
All Sands, Wigan (1876), 1 App. Cas. 611, 629, “affirmative in 
words, are not necessarily so, if they are absolute, explicit, and 
peremptory.” In Viner’s Abr. tit. Negative, A. pi. 2, the 
following rule is laid down : “ Every statute limiting any- 
tliing to be in one form, although it be spoke in the affirma- 
tive, yet includes in itself a negative ; ” and in Bacon’s Abr. tit. 
Statute, G., the rule given is, that “ if an affirmative statute 
which is introductive of a new law direct a thing to be done in a 
certain way, that thing shall not, even if there be no negative 
words, be done in any other way.” This rule is borne out by 
the following cases: — Ivl Stradling v. Morgan (1560), Plowd. 
198, 206, the question was whether an action founded upon a 
statute could be commenced elsewhere than before the justices of 
Glamorgan at their sessions, for by 34 & 35 Hen. 8, c. 26, it 
was enacted that “ all actions founded upon any statutes shall 
be sued by original writ, to be obtained and sealed with the said 
original seal returnable before the justices, at their sessions, 
within the limits of their authorities, in manner and form before 
declared.” It was contended that these words had a negative 
meaning, that is to say, that the statute appoints the place, order, 
and form of such suits, and that they cannot sue in any other 
place or form, and therefore that this action, founded upon a 
statute, which is appointed to be returned before the justice of 
Glamorgan, at his sessions, cannot be sued or returned elsewhere 
or before any other justice. And so it was decided by the Court, 
and a verdict which had been found for the plaintiff was set 
aside. In Amtj To^cnsend^s case (1554), Plowd. 110 a, the 


to hold a marriage void which had not been consented to in the manner re- 
quired hy the Act of 4 G-eo. 4, c. 75, s. 16 ; and Wing v. Taylor (1861), 30 L. I. 
P. & M. 263, where sect. 28 of the last-mentioned Act (as to the presence of 
witnesses) had not been complied with.] 
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question was whetlier tlie Statute of Uses, sects. 1, 2, whicli is 27 Hen. 8, 
expressed affirmatively, contained an implied negative. By this c. lo. 
statute it is enacted that persons entitled to a use of lands shall 
have the same estate, both according to quantity and quality, in 
the lands as they had in the use. It was argued that these 
words contained in themselves a negative, i.e., that the cestid que 
use had an estate in no other quantity or quality than they had 
in the use, and the reason given was that there is a diversity 
between a statute which makes an ordinance by affirmative words 
touching a thing which teas before at the common law, and a 
statute which makes an ordinance by affirmative words touching 
a thing which teas not before at the common law, and that 
where, as here, a statute appoints the manner of a thing which 
^oas not before at the common law, then, although it be expressed 
in the affirmative, it implies a negative. This argument 
the Court adopted, and decided that the enactment must 
be strictly adhered to. In Trott v. Hughes (1850), 16 
L. T. (0. S.) 260, Lord Cranworth held that where rules, 
framed by virtue of a statute for the regulation of benefit 
building societies, provided that any dispute which might 
arise between the society and any of its members should be 
referred to and decided by the directors of the society, the 
provision was equivalent to enacting that no such dispute was 
to be made the subject of litigation in a Court of law, and con- 
sequently he dismissed a suit which arose out of such a 
dispute In Ex parte Stephens (1876), 3 Ch. D. 659, the 
question was whether a mere word or distinctive combination of 
letters was a trade-mark within the meaning of 38 & 39 Viet, 
c. 91 igi). By sect. 10 of this Act it is enacted that a trade- 
mark may consist of (among other things) “ any special and 
distinctive word or combination of letters used as a trade-mark 
before the passing of this Act,’’ It was accordingly held that a 
word which had not been used as a trade-mark before the passing 
of the Act could not be used as a trade-mark after the passing 
of the Act. Otherwise,” said Jessel, II.E., it would be 
contravening the well-known rule, that when there is a special 
affirmative power given which would not be required because 
there is a general power, it is always read to import the 
negative, ffind that nothing else can be done.^ Therefore the 
pftwer to use as a trade-mark a word used before the passing of 
the Act clearly negatives the conclusion that a distinctive word 
can be so used if the word was not so used before the passing of 
the Act” (o).] 

{m) This view was adopted in Munwipal Fermanent Investment Co. v. Kent 
(1884), 9 App, Cas. 260. 

(n) Uepealed by the Patents, &c. Act, 1883. 

ip) A statute of New Zealand made in the afdrmative creating a close season 
for “native game ” has been held to imply a prohibition against killing such 
game during the close season : McKenzie v. Fenman (1902), 21 N. Z. L. B, 210. 
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(f) [As a general rule, statutes whicli enable persons to take 
legal proceedings under certain specified circumstances must be 
accurately obeyed notwithstanding the fact that their provisions 
may be expressed in mere affirmative language.] Thus, in 
JEdicards v. Roberts^ (1891) 1 Q. B. 302, it appeared that it is 
enacted by 20 & 21 Yict. c, 43, s. 2, that “ after the hearing by 
a justice of the peace of any summary information, either 
party may, if dissatisfied . . . apply in writing within three 
days ... to the said justice to state and sign a case setting 
forth the facts.^"^ The appellant neglected to get the case stated 
within the three days prescribed, and it was held, in conse- 
quence, that the Court had no jurisdiction to hear the appeal {p). 
This rule may also be expressed thus — that when a statute 
confers jurisdiction upon a tribunal of limited authority and 
statutory origin, the conditions and qualifications annexed to the 
grant must be strictly complied with. It has frequently been 
decided, even on Acts by which the writ of certiorari is taken 
away, that no justice of the peace can increase his limited juris- 
diction by finding facts which do not exist icj). 

(g) [Where a statute does not consist merely of one enactment, 
but contains a number of different provisions regulating the 
manner in which something is to be done, it often happens that 
some of these provisions are to be treated as being directory 
only, while others are to be considered absolute and essential ; 
that is to say, some of the provisions may be disregarded without 
rendering invalid the thing to be done, but others not. For 

there is a known distinction,” as Lord Mansfield said in R. v* 
Loxdale (1758), 1 Burr. 445, 447, between circumstances which 
are of the essence of a thing required to be done by an Act of 
Parliament and clauses merely directory.” In Rearse v. Morrice 
(1834), 2 A. & E. 84, 96, Taunton, J., said that he understood 
^‘the distinction to be, that a clause is directory where the pro- 
visions contain mere matter of direction and nothing more, but 
not so where they are followed by such words as, ^ that anything 
done contrary to these provisions shall be null and void to all 
intents.’” The Act 34 Greo. 3, c. 68, ss. 15, 16, regulated the 
method of transferring the property in a ship, enacting that 

whereas upon any alteration of property in any ship an 
indorsement upon the certificate of registry is required to be 
made, such indorsement shall be signed by the person trans- 
ferring the property, and a copy of such indorsement shall be 
delivered to the person authorised to make registry, otherwise 
such sale or contract shall be utterly null and void, and such 
person so authorised to make registry is hereby required to 
cause an entry thereof to be indorsed on the affidavit upon 
which the original certificate of the registry of such ship was 

(p) See also Feaeoch v. F. (1858), 27 L. J. Q. B. 224. 

{q) See Sliorfc and Mellor, Crown Practice, pp, 117 — 119. 
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obtained, and shall also make a memorandum of the same in 
the book of registry, and shall forthwith give notice thereof to the 
Commissioners of Customs in England/^ It was argued in Heath v, 
Hublcircl (1803), 4 East, 110,that,althoughall the other provisions 
of this statute had been complied with, a transfer of the property 
in a ship was rendered invalid if the port officer neglected to give 
notice of the transfer to the Commissioners of Customs in 
London. But, said the Court (at p. 127), sect. 16 “can only 
be considered as directory, so far as respects the entry and 
memorandum to be made and the notice to be given to the 
Commissioners of Customs by the persons authorised to make 
registry : the vacating provisions being confined to the commis- 
sion of such acts only as are required to be done by the 
immediate parties to the sale or transfer, and not extending (as 
it would be most imreasonable that they should extend) to the 
act^ or omissions of third persons or strangers.’’ Similarly, the 
Eoyal Marriage Act (12 Greo. 3, c. 11), which came into ques- 
tion in the Sussex Peerage Claim (1844), 11 CL & F. 85, 148, enacts 
that no descendant of George II. shall be capable of contracting 
matrimony without the previous consent of the King, “ which 
consent,” the Act says, “is hereby directed to be set out in the 
licence and register of marriage.” With regard to these words, 
Tindal, O.J., in delivering the opinion of the judges in the 
House of Lords, said that “ the only words in that section that 
are essential to make the marriage a valid marriage are those 
which require the previous consent of his Majesty, and the 
words which follow, directing such consent to be set out in the 
licence and register of marriage, are, as the very words import, 
directory only, and not essential, and are applicable to those 
cases only where they can be applied, namely, to the case of a 
marriage celebrated in England by licence.” This question 
also received a considerable discussion in Woodward v. Sarsons 
(1875), L. E. 10 C. P. 733. The Ballot Act, 1872 (35 & 36 
Yict. c. 33), contains very elaborate and precise directions as to 
the way in which voters are to mark their ballot papers, and the 
question arose in that case as to whether all or any of these 
directions were imperative or merely directory, for, if they were 
to be treated as imperative, it was admitted that, in accordance 
with the general rule (r), any ballot papers not marked precisely 
in accordance with these directions would have to be rejected as 
invalid. The Act is divided into two parts — the principal part, 
that is to say, the body of the Act, which is divided into sections 
in the ordinary way, and two schedules, which contain rules 
and forms, which rules and forms are in sect. 28 spoken of as 
“ directions,” although it is enacted by the same section that 
they are to be “ construed and have effect as part of the Act.” 
This use of the epithet “ directions,” as applied to the rules and 


(r) AntCf p. 230, 
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forms, led tlie Court to tlie conclusion that the enactments in the 
two schedules were to he treated as merely directory, hut that 
those contained in the principal part of the Act were to he con- 
sidered as imperative and absolute. Consequently, it was held 
that if the provisions contained in the body of the Act were 
fulfilled exactly, notwithstanding that the provisions contained 
in the schedules were not precisely followed, the vote would 
he valid.] The principles of this decision were also applied 
in Phillips V. Gqfi' (1886), 17 Q. B. D. 805, to a General Order 
relating to the election of a school hoard, which is subject to 
the provisions of the Ballot Act (s). 

(h) [Under certain circumstances, compliance with the provi- 
sions of statutes which prescribe how something is to he done wdll 
he excused. Thus, in accordance with the maxim of law, Lex non 
cogit ad impossibilla^ if it appears that the performance of the 
formalities prescribed by a statute has been rendered impossible 
by circumstances over which the persons interested had no 
control, like the act of God or the King’s enemies, these circum- 
stances will be taken as a valid excuse. The Act 10 Geo. 3, 
c. 51, s. 12, provided that ^‘the proprietor of any entailed 
estate who lays out money in making improvements upon his 
entailed estate, shall annually, dmdng the making of such 
improvements, within four months after Martinmas, lodge with 
the sheriff an account, subscribed by him, of the money 
expended by him,” and then, after the death of such proprietor, 
his representatives would be entitled to claim the amount so 
expended from the succeeding tenant in tail. The meaning of 
the Act came into question in Campbell v. Earl of Palhoiisie 
(1868), L. E. 1 H. L. (Sc.) 259. Lord Breadalbane had 
expended certain sums of money under the Act, but was pre- 
vented from accounting to the sheriff in the manner prescribed 
by the Act in consequence of his death four days before Martin- 
mas. The question then arose as to whether the succeeding 
tenant in tail was liable to pay these sums of money to the repre- 
sentatives of Lord Breadalbane. The House of Lords held that 
he was liable, and that, compliance with the provisions of the, 
Act having been rendered impossible by the death of Lord 
Breadalbane, the omission was to be excused. If by the act 
of God,” said the Lord Chancellor, ^Gt becomes impossible that 
the claim can be signed, it appears to me that it would be con- 
struing the Act of Parliament in a way in which no clause of 
the kind has ever been construed, if we held that, where the act 
of God thus prevented a compliance with the words of a statute, 
the proprietor or his representatives should thereby be prevented 
from making a claim for improvements.”] 

(i) [If the object of a statute is notone of general policy, or if 
the thing which is being done will benefit only a particular 

[s) See discussion of tliese questions witli reference to federal elections in 
Australia; Chanter v. Blackwood (1904), 1 Australia C. L. 39. 
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person or class of persons, then the conditions prescribed by the conditions 
statute are not considered as being indispensable. This rule is 
expressed by the maxim of law, Quilihet reminiiarc ‘potest Juri f/iQ^^erted 
se it) introducto. As a general rule {u)y the conditions im- merely for 
posed by statutes which authorise legal proceedings to be taken 
are treated as being indispensable to giving the Court jurisdie- of perLns. 
tion. But if it appears that the statutory conditions were 
inserted by the Legislatoe simply for the security or benefit of 
the parties to the action themselves, and that no public interests 
are involved, such conditions will not be considered as indis- 
pensable, and either party may waive them without affecting the 
jurisdiction of the Court.] Where a statute deprives a person 
of a legal remedy, but does not deny him a cause of action, 6\y., 
the Statute of Frauds or Statute of Limitations, Couids of 
Justice, whether under the specific rules of procedure or under 
their general course of practice, treat the right of the defendant 
to bar the remedy as waived if he does not plead the statute 
which bars it. 

In Wilson v. Macintosh^ (1894) App. Cas. 129, an application 
was made to bring lands under the Eeal Property Act (26 Viet. 

No. 9) of New South Wales. A caveat was lodged under sect. 23, 
and more than three months thereafter the applicant lodged his 
case under sect. 21, and obtained an order that the caveator 
should file his case. The Judicial Committee said : Their 
lordships are of opinion that the maxim ‘ Quilihet potest renioi- 
tiare juri pro se introducto^ applies to this case, that it was 
competent for the applicant to waive the limit of the three 
months, and the lapse of the caveat by sect. 23, and that the 
respondent did waive it by stating a case and applying for and 
obtaining an order on the caveator to state his case, both which 
steps assumed and proceeded on the assumption of the contuiued 
existence of the caveat.’^ And the committee quoted with ap- 
proval the following opinion of Darley, C. J. : It is to my 
mind a clear principle of equity, and I have no doubt there are 
abundant authorities on the principle that equity will interfere 
to prevent the machinery of an Act of Parliament being used 
by a person to defeat equities which he has himself raised, and 
to get rid of a waiver created by his own acts (;?]. [In Park 
Gate Iron Co. v. Coates (1870), L. E. 5 0. P. 634, Bovill, O.J., 
said : The provisions of 13 & 14 Viet. c. 61, s. 14, that there 
shall be notice of appeal and security, seem to me to have been 
intended for the benefit of the respondent. It is not a matter 
with which the public are concerned. If this is so, it falls 

(t) It by Lord Westbnry in Runt v. Runt (1S62), 31 L. J. Cb. 

161, 175, t: " ■■ r. ' pro were ‘‘introduced into the maxim to show 

that no man can renounce a right which his duty to the public, which the 
claims of society, forbid the renunciation of.” 

(u) pp. 73, 74. 

{x) Cf. Wright y. Bagnallj (1900) 2 Q. B. 240 ; Mendall y. RilW Drg Lochs, 

Co., (1900) 2 Q. B. 245. 
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within the rule that either party may waive provisions which 
are for his own benefit.’’ So also, if a statute simply enables a 
particular class of persons to do or refrain from doing some 
particular thing under certain circumstances, it is optional -with 
those persons whether they avail themselves of the privilege 
afforded them by the statute, or whether they waive their right 
of doing so (//). In SehhletJmaite y , Hehhlethwaite (1869), L. E. 
2 P. & M. 29, the respondent objected to a witness being asked 
whether she had committed adultery wdth him, on the ground 
that it is enacted by 32 & 33 Viet. c. 68, s. 3, that the parties 
in any proceedings instituted in consequence of adultery shall 
be competent to give evidence . . . provided that no witness 
shall be liable to he asked or hound to answnr any question tend- 
ing to show that he or she has been guilty of adultery.” It was 
argued by the respondent that in consequence of this enactment 
such a question could not be put. But the I udge Ordinary held 
that, as the general intention of the statute was to protect the 
witness, no objection could be taken to the question by any one 
else, if the witness herself did not object to answer it. The 
provision,” said he, was not intended to apply to the evidence 
by which the case of either side was supported independent of 
the evidence of the parties ; it was not intended to narrow the 
sources of evidence, but to protect the witness ” ( 2 ).] 

[But the conditions in an enabling Act which have been pre- 
scribed for the purpose of protecting or benefiting the public 
cannot be dispensed with. By the Australian Courts Act, 1828, 
9 G-eo. 4, c. 83, ss. 3, 4, a Supreme Court was constituted in 
New South Wales with the same jurisdiction as the Courts in 
England. It was therefore held in E. v. Bertrand (1867), L. E. 
1 P. C. 520, that the princqfie of English law that a prisoner 
can waive nothing bound the Court in New South Wales. 
Consequently, when, upon the disagreement of a jury in a 
criminal trial, a second trial took place, at which the evidence of 
some of the witnesses was, with the prisoner’s consent, read over 
to the jury instead of being given afresh, the trial was held to 
be void for irregularity, notwithstanding that the prisoner had 
consented to wEat had taken place.] 

Pownr to borrow money must be exercised in exact accordance 
with the restrictions imposed by the Act conferring the pownr («) . 
Powers to do all things necessary to carry out the object of a 
(local) Act do not authorise the donees of the power to pay as 

(j/) ‘‘The doctrine of estoppel,” said Bacon, V.-C., in Barrow’s case (1880), 
14 Ch. D. 432, 441, caimot be applied to an Act of Parliament. . , . There is no 
estoppel if parties contract to do a thing -which ... it is unlawful to do.” 
But see Wright v. Bagnall., (1900) 2 Q. B. 240. 

(i:) [A similar rule exists with regard to the protection given to a witness by 
the common law, -Vv'hereby a witness may refuse to answer a question on the 
ground that it tends to criminate him, but if he does not avail himself of this 
right of refusal, his evidence cannot be objected to as having been improperly 
received : E. v. Kinglahe (1870), 22 L. T. 335.] 

[a] B. V. Wigan [Chnrchivardens of All Saints) (1876), 1 App. Cas, 611. 
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expenses of tlie earlier Act the costs of a Bill in Parliament for 

its amendment {h)^ and the application of borough funds to the 

expenses of opposing Bills in Parliament is strictly limited hy 

the Borough Funds Act, 1872 ie). But this ride does not S5 & 36 Viet. 

apply so as to exempt statutory bodies from liability for negli- 

gence in the execution of their statutory powers. Where an 

Act authorises the levying of a rate to pay for work to be 

done under the Act, it impliedly authorises a rate to pay for 

damage done by negligent exercise of the statutory powers {d). 

[Sometimes a statute, passed for the purpose of enabling Discretionary 
something to be done, gives a discretionary power to the persons power given . 
who are to carry out the purpose of the statute. Thus by 32 & 

33 Yict. c. 40, s. 1, “ every authority having power to levy 
rates upon the occupier of any building used exclusively as a 
Sunday-school or ragged school may exempt such building from 
any rate.’’ Upon this enactment the Court held in Bell v. 

Crane (1873), L. E. 8 Q. B. 481, that it was not the inten- 
tion that the exemption under the Act should be absolute,” 
and that it was clear ‘‘that the use of the phrase ‘may 
exempt ’ was intended to give a discretion.”] 

If a Court of justice is invested by Act of Parliament with J'udicial'dis- 
a discretion, “that discretion,” said Bowen, L.J., in Gardner v. 

Jay (1885), 29 Ch. D. 50, 58, “like other judicial discretions, 
must be exercised according to common-sense and according to 
justice, and if there is no indication in the Act of the ground 
upon which the discretion is to be exercised, it is a mistake to 
lay down any rules with a view of indicating the particular 
grooves in which the discretion should run ” (e). [But, as Lord 
Blackburn said as to the exercise of discretionary power by a 
Courtof equity in V. Allman (1878), 3 App. Cas. 709, 728, 

“ the discretion is not to be exercised according to the fancy of 
whoever is to exercise the jurisdiction of equity, but is a dis- 
cretion to be exercised according to the rules which have been 
established by a long series of decisions.” Therefore, as 
Willes, J., said in Lee v. Bade, Rail. Co. (1871), L. E. 6 
C. P. 576, 580, if it is intended by the Legislature that a 
discretion should be exercised, what is meant is “a judicial dis- 
cretion regulated according to the known rules of law, and not . 
the mere whim^ or caprice of the person to whom it is entrusted 
on the assumption that he is discreet” (/). “Discretion,” 
saidXord Mansfield in B. v. WiJes (1770), 4 Burr. 2527, 2539, 

“when applied to a Court of justice, means sound discretion 


{h) Att.-Gen. v. West Eartlepool (1870), L. K. 10 Eq. 152. 

(c) Ait, -Gen. t. Sivanseco Coj'poration, (1898) 1 Ch. 602, North, J. 

' {d) Gallsivorthy v. Selbij Dam Drainage Commissioners., (1892) 1 Q. B. 348, 

\e) See also per Jessel, M.E., in Dmma Silver Mining Co. v. Grant (1879), IX 
Ch. D. 918, 926 ; and in Ex parte Merchant Danldng Co. (1881), 16 Ch. D. 635. 

’(/) I do not suppose it will ever he held to mean that the Court of its own 
will and pleasure or at its own mere caprice will substitute. . . Per 
Pearson, J., in Molland v. Worley (1884), 26 Ch. D. 578, 584. 

H. R 
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guided by law. It must be goyerned by rule, not by biimour ; 
it must not be arbitrary, vague, and fanciful, but legal and 
regular.’’ Discretion,” said Lord Ooke in 2 Inst. 56, est 
discernere per legem quid sit justim in Rookds case (1598), 5 
Co. Eep. 100 a, Discretion is a science or understanding to 
discern between falsity and truth, between wrong and right, 
between shadows and substance, between equity and coloui^able 
glosses and pretences, and not to do according to their wills and 
private affections ; ” and again, in Keighleif s case (1610), 10 Co. 
Eep. 140 he said: Discretion is scire per legem quid sit 
justimE~\ 

20 & 21 Viet. In discussing the Matrimonial Causes Act, 1857, s. 31, 
Lord Penzance said, in Morgan v. Morgan (1869), L. E. 1 
P. & D. 644, 647 : A loose and unfettered discretion is a 
dangerous weapon to entrust to any Court, still more so to a 
single judge. Its exercise is likely to be the refuge of vagueness 
in decision and the harbour of half-formed thought. Under 
cover of the word discretion ’ a conclusion is apt to be formed 
upon a general impression of facts too numerous and minute to 
be perfectly brought together and weighed, and sometimes not 
joerfectly proved, while the result is apt to be coloured mth the 
general prejudices favourable or otherwise to the person whose 
conduct is under review, which the comse of the evidence has 
evoked. Upon such materials, so used, two minds will hardly 
form a judgment alike, and the same mind may appear to others 
to form contradictory judgments on what seems to be similar 
facts. This invites public criticism, and shakes public confidence 
in the justice of the tribunal. I hold, therefore, that the discre- 
tion to be exercised by the 31st section of the statute should be 
a regulated discretion, and not a free option subjected to no 
rules. It was probably reposed in the Court because the Legis- 
lature found it impossible to foresee and specify the classes of 
cases fit for its application which might arise under the new law. 
The duty of reducing its exercise to method devolves on the 
Court.” 

In the modern statutes relating to Church discipline and the 
regulation of public worship the discretion given appears to be 
general and absolute, provided that it is exercised bona fide {g). 
TOen and by Where an Act passed after 1889 confers a power, then, unless 
to brexe^^^ contrary intention appears, the power may be exercised from 
cised. time to time as occasion requii’es, and if given to the holder 

of an office, may be exercised by the holder for the time being 
of an office {Ji), It is doubtful whether this applies to powers 
of making bylaws, at any rate so far as they are given to cor- 
porations, inasmuch as corporations cannot be described as holders 
of office, although individual corporators may hold corporate 

(jj) Julius V. Oxford {Bishop of) (1880), 5 App. Cas. 214 ; and see Allcroft y. 
London {Bishop o/), (1891) A. 0. 666. 

(h) Int. Act, 1889, s. 31 (1), (2), Appendix C. 
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office. The substantial effect of the provision is to rebut the 
presumption that the power is exhausted by a single exercise, 
and to declare powers given to an official exercisable mrtutc officii 
by him and his successors, and not to be personal to him. And 
the presumption created by this enactment is usually excluded 
with reference to compulsory powers of interference with private 
property which are usually exercisable only within a limited 
time after the passing of the Act (j). 

3. [With regard to the effect of statutes which give power to 
carry out some object which it is assumed will benefit the public 
at large, like making a railway, one of the most important rules 
is, that although it is not obligatory upon persons who have 
obtained an Act of Parliament enabling them to form themselves 
either into an incorporated company fk) or a statutory corpora- 
tion (Z) for some specific purpose, to carry out that purpose, still, 
if they do proceed to exercise the powers conferred upon 
them by the Act which they have obtained, ^4t is their bounden 
duty,’’ as Turner, L. J., said in Tinkler v. Wandsivorth D, B. TT. 
(1858), 2 De Gr. & J. 261, 274, ^^to keep strictly within these 
powers, and not to be guided by any fanciful view of the spirit 
of the Act which confers them.”] The doctrine of rires, 
which looms large in modern text-books and cases ign)^ turns 
upon the proper mode of applying this pirinciple to the ramifica^ 
tions of modern joint-stock enterprise. One of the best 
established objects,” said Lord Cairns in Richmond v. North 
London Rail Co, (1868), 3 Oh. App. 679, 681, “of the jurisdic- 
tion of the Court of Chancery is to take care that companies exer- 
cising powers under their Acts shall not exercise them otherwise 
than for the pui'poses of the Act, and when there is any ground 
for supposing that the powers are to be exercised for any other 
purpose the Court should see whether the company is really 
misusing its powers.” Thus, in Bright v. North (1847), 2 Phill. 
216, where commissioners were authorised by statute to levy a 
rate “ for putting the bank of a river into and maintaining the 
same in a permanent state of stability,” it was held by Lord 
Cottenham that they were justified in applying the money raised 
by rate in opposing a private Bill which was being brought 
before Parliament to authorise the construction of works which 
in their opinion would be injurious to the maintenance of the 
banks of that river.] But, as Brett, M.E., said in R, v. WMde 
(1885), 14 Q. B. D, 358, 362, such persons would not be allowed 

(p Vide post, Part IV., Private Acts.’’ 

(k) In Lindley on Partnership (7th ed. pp, 22, 23) is pointed ont ‘^the im- 
portant difference between incorporated and nnincorporated companies.” 

{1) A corporation created by statute for a particular purpose is called a 
statutory corporation to distinguish it from a corporation at common law. Per 
Lord Selbome in Ashbury Carriage Company v. Mche (1875), L. P. 7 H. L. 653, 
693 ; cf, judgment of Blackburn, J., in same case (1874), L. E. 9 Ex. 224, 263. 

(^;^) See Lindley on Companies (6th ed.), pp. 435 et seq, ; Brice on Ultra Vires 
(3rd ed.), pp. 44 et seq. 
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to originate litigation.” [Thus, in Att.^ Gen, v. Anclreics (1850),' 
2 Macn. & Gr. 225, where a local Act authorised commissioners to 
raise funds hy rates for the purpose of supplying the town of S. 
with water, and in otherwise carrying the Act into execution,” 
it was held that they were not authorised thereby to apply their 
funds in promoting a fresh Act of Parliament which was to 
give them more extensive powers, although it was admitted that 
[as in the last case] they might have applied them in opposing 
a Bill which they considered would be injurious to their interests. 
And this principle holds good also with regard to powers con-' 
f erred upon all public bodies, like local boards or commissioners 
of public works. This was pointed out by Lord Hatherley in 
CampbelVs Trustees v. Leith Police Commissioners (1870), L. E. 
2 H. L. (Sc.) 1. ‘^In aU matters,” said he, ‘^regarding their 
jurisdiction they are, of comse, allowed to exercise the powers 
given to them according to their judgment and discretion; but 
where they exceed those powers they are immediately restrained 
by the Courts of law, who hold a strict hand over those to whom 
the Legislature has entrusted large powers, and take care that 
no injury is done by an extravagant assertion of them ” (m).] 
Contracts (a) [And if incorporated companies make contracts which are 

ultra rireSy and consequently invalid, such contracts cannot be 
invalid. made valid by any action on the part of the shareholders, even 
if such action be unanimous. The privilege of contracting as 
a corporation,” said Archibald, J., in Riche v. Aslibury Carriage 
Co. (1874), L. E. 9 Ex. 224,291, ‘4s conferred only subject to the 
express directions of the Act, of which it seems to me to be the 
policy as well as the true construction to ignore (so to speak) the 
existence of the corporation and the power of the shareholders, 
even when unanimous, to contract or act in its name for any 
purpose substantially beyond or in excess of its objects as defined 
by the memorandum of association.” This question was dis- 
cussed at great length in Ashbury Carriage Co. v. Riche (1875), 
L. E. 7 H. L. 653 (o). In that case it appeared that a company 
had been incorporated for a certain purpose which was specified 
in their memorandum of association, but they had entered into 


[oi) See also Mo^mtcashell {Earl of) v. Neill (Viscount) (1854), 5 H. L. 0. 937, 
2 Jur. IST. S. 1030, a decision on the Irish. Act 23 & 24 Geo. 3, c. 39. 

(o) As to the principles enunciated in this case, Lord Selbome said in 
Gen. Y. Great Eastern Ey. (1880), 5 App. Cas. 473, 478 : ‘‘ It appears to me tcf be 
important that the doctrine of ultra vires, as it was explained in that case, 
should be maintained. But this doctrine ought to be reasonably, and not uni 
reasonably, understood and applied, and that whatever may be fairly regarded 
as incidental to, or consequential upon, those things which the Legislature has 
authonsed ought not (unless expressly prohibited) to be held, by judicial con- 
struction, to be ultra vires. See also dicta of Lord Blackburn at p. 481 ; and 
Att.-Gen. v. Mersey Mail. Co., (1906) 1 Ch. 811; and Att.-Gen. v. Mayichester 
Coj'poration, (1906) 1 Ch. 643; onxdiante, p. 211. Ashburifs case seems to over- 
rule the opinion of Blackburn, J., in Taylor v. Chichester Tail. Co. (1867), 
L. R. 2 Ex. 356, 379, that a shareholder may waive his right to object to the 
doing by a company of an unauthorised act, at any rate so far as it covers the 
case of ultra vwes contracts. 
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certain contracts wliicli were ultra vires. It was argued, however, 
that inasmuch as these contracts had been ratified and adopted 
bj the whole body o£ the shareholders they had become binding 
on the company. But it was held by the House of Lords that 
the Act under which they had been incorporated had been 
j)assed, not only for the benefit of the shareholders, but also for 
the protection of the public. The Act only permitted the com- 
pany to make contracts of a particular 'kmd^ but if they dis- 
regarded the Act of Parliament and went beyond the powers 
given them by it, as Lord Hatherley said, “^^no amount of 
ratification or confirmation by individual shareholders could give 
validity to the contract in question.^^ This contract,’’ said 
Lord Cairns, ‘‘^was entirely beyond the objects in the memo- 
randum of association ; it is not, therefore, a question whether 
the contract ever was ratifi.ed or not. It was a contract void at 
the beginning because the company could not make the contract. 
If every shareholder of the company had said, ^ This is a contract 
which we authorise the directors to make,’ the case would not 
have stood in any different position from that in which it stands 
now, for the shareholders would thereby, by unanimous consent, 
have been attempting to do the very thing which, by the Act of 
Parliament, they were prohibited from doing.”] 

If persons . . . acting in the execution of a public trust 
or for the public benefit do an act which they are authorised 
by law to do and do it in a proper manner (y>), though the act so 
done works a special injury to a particular individual the indivi- 
dual injured cannot maintain an action. He is without a remedy 
unless a remedy is provided by the statute ” (y). 

(b) There is no doubt that “ if on the true construction of a 
statute it appears to be the intention of the Legislature that 
powers should be exercised, the proper exercise of which may 
occasion a nuisance to the owners of neighbouring land, and 
that this should be free from liability to an action for damages, 
or an injunction to prevent the continued proper exercise of the 
powers, effect must be given to the intention of the Legisla- 
ture ” (g) . But to lead to this result there must be some element of 
comj)ulsion or indication of an intention to interfere with private 
rights (f). On this principle the House of Lords decided that a 
nuisance caused by a cattle station, though a nuisance at common 


(j?) Fremantle Corporation v. Annois, (1902) A. 0. 213, 217, Lord Mac- 
naghten, referring to British Cast Flate Manufacturing Co. v. Meredith (1792), 4 
T. E. 794; see also Canadian Baoijic Bail. Co. y. Boy^ (1906) A. 0. 220. TMs 
rule excludes remedy by injunction as wed as by action for damages : Sammer- 
smith Bail. Co. y. Brand (1869), L. K. 4 H. L. 171, 215, Lord Cairns. 

[q) L. B. S. C. B. Y. Truman (1885), 11 App. Cas. 45, at p. 60, Lord 
Blackburn ; cf. BapievY. London Tramways Co.., (1893) 2 Oh. 588 ; Shelf er v. City 
of London Bleetric Lighting Co., (1895) 1 Cb. 287, 313, Lindley, L.J. 

(r) Per Bowen, L.J., approved by Lord Blackburn in L. B. ^ 8. C. B. v. 
Triman, loo. cit. p. 63. In Metropolitan Asylums District Managers y. Sill (1881), 
6 App. Cas. 582, the statutes under discussion involved no element of compul- 
sion nor any indication of intention to interfere witb private rights. 
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law, Y/as not actionable^ as tlie station was proiDerly constructed 
and managed, and nothing had been done which was not inci- 
dental and necessary to the carrying of the cattle traffic on the 
railw'ay. The powers must be properly exercised, i.e.^ bond fide ; 
with judgment and discretion (s) and without negligence. 
[“ While it is thoroughly well established that no action will lie 
for doing that which the Legislature has authorised, if it be 
done without negligence, although it does occasion damage to 
some one ... an action does lie for doing that which the 
Legislature has authorised if it be done negligently. And if by 
a reasonable exercise of the [statutory] powers the damage 
could be prevented, it is ^ negligence ’ not to make such reason- 
able exercise of the powers ’’ ( 2 ^).] The ease of L. B. S, C. B. 
V. Trumm% was explained by the Judicial Committee in Canadian 
Pacific Pail. Co. v. Parke^ (1899) App. Cas. 535, 546, as resting 
on the view of the House of Lords, That the provisions of the 
Act w^hich related to the acquisition and use of the yard were 
intended by the Legislature to be imperative, in the same sense 
as its provisions relating to the use of the railway, and that no 
negligence had been shown/’ But in the Canadian case it was 
laid down that wherever, according to the sound construction of 
a statute, the Legislature authorises a proprietor to make a par* 
ticular use of his land, and the authority given is in the strict 
sense of the law permissive merely and not imperative, the 
Legislature must be held to have intended that the use sanc- 
tioned is not to be in prejudice of the common law rights of 
others iii) . [Not only will an action lie for negligence in the 
exercise of statutory powers, but also inasmuch as in the exercise 
of statutory powers both public and private rights may be and 
are infringed, the persons to whom these powers are granted 
may not only be restrained from exceeding those powers, but 
also from infringing upon the rights of other persons in a 
greater degree than is absolutely necessary for the pmpose of 
effectuating the object for which the powers have been entrusted 
to them. Thus, in P. v, Kerrison (1815), 3 M. & S. 526, cer- 
tain commissioners were authorised by statute to make a river 
navigable, and for that purpose to cut the soil of any persons in 
order to make a new channel. By virtue of this power they cut 
through a highway and rendered it impassable ; consequently it 
became necessary to build a bridge over the cut, and the questign 
arose whether these commissioners were liable or not to keep this 
bridge in repair. The Court held that they were liable. The 
Legislature,” said Lord Ellenborough, intended that, so far as 

(5) Galloway v. Corporation of London (186i], 2 De G-. J. & S. 213, 229, 
Turner, L.J. 

[t) Per Lord Blackburn, in Geddes y. Froprietors of Fann (1878), 3 App. Cas. 
430, 455 ; followed in Canadian Facific Fail. Co. v. Foy, (1902) A. 0. 220, 229 ; 
cf. Lambert v. Lowestoft Corporation, (1901) 1 K. B. 790 ; see Beyen, ISTegligenc© 
(2nd ed.), 343 et seq. 

(ic) Approving Metropolitan Asylums Fistrict v. Mill (1881), 6 App. Cas. 193. 
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regards making tke river navigable and cutting new cbannels 
for that piupose, neither public nor private rights should stand 
in their way ; but still they must make good to the public in 
another shaj)e the means of passage over such ways as they were 
empowered to cut through^’ (ic). This principle was also acted 
upon in Olirer v. North-Eastern Rail. Co. (1874), L. E. 9 Q. B. 

406, 409. In that case the question was whether or not the railway 
company were bound to keep a level crossing in a proper state for 
the passage of traffic over it. The Court held that they 
were. Where persons,’’ said Blackburn, J., are authorised 
by statute to create what would otherwise amount to an indict- 
able nuisance, they are bound, without any express enactment, 
to put and keep up for the public a proper substitute for the old 
way,”] and this view is confirmed by the House of Lords, so 
far as the creation of the nuisance is necessarily involved in 
doing what is authorised (^). “When statutory powers are 
conferred,” said Cookburn, O.J., in d?. v. Bradford Navigation 
Co. (1865), 6 B. & S. 631, at p. 648, “under circumstances in 
which they may be exercised with a result not causing any 
nuisance, and new and unforeseen circumstances arise which 
render the exercise of them impossible without causing one, 
and so contravening the law of the land, the persons exercising 
them ai’e liable to indictment.” And where interference with 
private property is authorised by statute, the person authorised 
to interfere must strictly adhere to the powers confeiTed, do no 
more than the statutes have sanctioned, and proceed by the 
mode (if any) indicated by the Act. But no one, except 
through the Attorney- G-eneral, can interfere in case of breach 
of the statutory terms of the sanction unless he can show a 
private damage (;:). 

(c) [In deciding what may be done under statutory powers, Objects for 
Courts of law wEl always take into consideration the obiects powers 
for which the statutory powers have been conferred. If the tobecon- 
pow^ers are conferred in order to enable a body of adventurers sidered in 
like a railway company to construct works which, although of 
public utility, will or ought to yield to the constructors a have been ^ 
lucrative return, those adventurers will always be compelled to exceeded or 
confine their operations strictly to the purposes contemplated by 
the enabling statute, whereas if the powers- are granted to some 
pu^ic body, like a corporation or vestry, solely to enable them 
to carry out some work of pubhc utility or necessity, like 
making a new street or constructing a sewer, more latitude will 
be allowed in the exercise of the powers which have been 


{x) Cf. XancasMre and Yorhshire Jdail. Co. v. Mayor, of Bury (1889), 14 
App. Cas. 417. 

(y) Metropolitan Asylums [District of) v. Mill (1881), 6 App, Cas. 193, as 
explained in L. B. ^ S. C. B. v. Truman (1885), 11 App. Cas. 45, 57, by Lord 
Selborne ; and in Canadian Facifie Fail. Co. v. FarJce (1899), App. Cas. 535. 

[z] Liverpool [Mayor of) v. Chorley Waterworks Co. (1849), 2 Le Gr. M. & Gr. 
852. 
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granted. This distinction was clearly pointed out in Galloimy 
V. Maijo}\ of London (1866), L. E. 1 H. L, 34 [a). In that 
ease the Corporation of London had been entrusted with powers 
to take land compulsorily in order to make certain public im- 
p)rovements in the City, tjnder these powers they were proposing 
to take more land than they absolutely required, whereupon the 
plaintifi filed a bill for an injunction to restrain them from so 
doing, on the ground that they were exceeding the powers which 
had been granted to them. The ease of the appellant, Mr. 
Galloway,’’ said Lord Oranworth, rested on a principle well 
recognised, and founded on the soundest principles of justice. 
The principle is this : that when persons embark in great 
undertakings for the accomplishment of which those engaged in 
them have received authority from the Legislature to take com- 
pulsorily the land of others, making to the latter proper compen- 
sation, the persons so authorised cannot be allowed to exercise 
the powers conferred on them for any collateral object, that is, 
for any purposes except those for which the Legislature has 
invested them with extraordinary powers. The necessity for 
strictly enforcing this principle became apparent when it became 
an ordinary occurrence that associations should be formed of 
large numbers of persons possessing enormous pecuniary re- 
sources, and to whom ai’e given powers of interfering for certain 
p)ui’poses with the rights of private property. In such a state of 
things it was very important that means should be devised 
whereby the Courts, consistently with the ordinary principles on 
which they act, should be able to keep such associations or com- 
panies strictly within the powers, and should prevent them, 
when the Legislature has given them power to interfere with 
private property for one purpose, from using that power for 
another pui’pose. Lord Cottenham in numerous instances {h) 
interfered in such cases ; and the principle has been cordially 
approved of and acted on in all the Courts of law {c) and equity, 
and has been frequently recognised and confirmed in this House. 
It has become a weU-settled head of equity that any company 
authorised by the Legislature to take compulsorily the land of 
another for a definite object, will, if attempting to take it for any 
other object, be restrained by the injunction of the Court of 
Chancery from so doing. . . . But the Legislature, in providing 
for such an object as that of improving the metropolis, has to 
deal with a subject totally different from that of enabling" a 
body of adventurers to form a railway. ... A railway 
would become the property of the speculators and would 
itself repay them by the tolls levied on it. . . . But in under- 
taking improvements in the metropolis the matter is totally 


{a) [Followed in V. Fishmongers’ Co. (1876), 1 App. Cas. 669. 

[b] F.g. JFebby. Manchester and Leeds Rail. Co. (1839), 1 Rail. Cas. 576, 599. 

[c) See Davison y. Gill (1800), 1 East, 63, Lord Kenyon, O.J. 



Powers (jimi for Public Purjmes, ^49 

different. . . . The corporation will necessarily have incurred a 
very great expense for which they can get no return. The new 
and improved street is dedicated to the public, and, unlike the 
railway, yields no profit to those by whom it has been made. 
Consequently, the Legislature trusted the respondents to deal 
with the whole property in the manner which should be con- 
sidered most conducive to the public interest, and it does not 
seem to me to be unreasonable to suppose that the Legislature 
left it to the respondents to judge of the best means of carrying 
into effect the duties entrusted to them.’’] 

(d) [If the Legislature gives a public company power to take Statutory ^ 
certain lands, which are specially described in their Act, for the 
purpose of their undertaking, it is true that, as Lord Gran worth that powers 
said in Stocldon^ Rail. Co. v. Brown (1860), 9 H. L. 0. 246, tobeexemsed 

256, ‘^^it constitutes them the sole judges as to whether they 
will or will not take these lands, provided only that they take 
them bona fide, with the object of using them for the purposes 
authorised by the Legislature, and not for any sinister or 
Collateral purpose.” But it is not sufficient for the company to 
make a mere statement that the purposes for which they are 
about to exercise their power of taking lands are within the 
contemplation of the Act ; they must do more than this, they 
must be prepared with satisfactory evidence to prove this to a 
Court of justice if they are called upon to do so. Thus, in 
Flowers. London, Brighton 8. C. Rail. Co. (1865), 2 Dr. & Sm. 

330, Kindersley, V.-O., held that the mere affidavit of the com- 
pany’s engineer that the land about to be compulsorily taken 
from the plaintiff was required for the purposes of the railway 
was not sufficient, but the purposes for which the company 
desired to take the land must be fully and particularly set out, 
so that a Court of justice maybe in a position to try the question 
whether the lands are fairly and bond fide wanted for the 
purposes of the railway {d).~\ 

[But although, if powers are given by Act of Parliament Powers not to 
they must be exercised strictly and not extended, still, they are curtailed, 
not to be curtailed. Thus, in R. v. South-Eastern Rail. Co. 

(1853), 4 H. L. C. 471, where the company’s Act gave them an 
option, a mandamus, ordering them to do one of the two things 
without showing that it had become impossible for them to do 
the other, was quashed. So, in London and Blachvall Rail. Co. 

Limehouse Board of Worhs (1857), 26 L. J. Ch. 164, where 
the company’s Act, after reciting that ‘‘plans, &o., describing 
the land intended to be taken for the purpose of widenings, 
enlargements, and for stations, works, and conveniences to be 
connected therewith . . . had been deposited with the clerks of 
the peace,” empowered the company to widen and enlarge their 


{(T) On tbis point see also Gripps on Compensation (5th ed.), 29 ; Hodges on 
Bailways (7th ed.), vol. i. p. 163 ; Lewis v. TFeston-super-Mare L. JB. (1868), 40 
Ch. D. 55 ; Stroud v. Wandsworth Z. B., (1894) 2 Q. B. 1. 
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railway and other works in and upon the lands delineated on 
the plans, it was held that this power authorised the building of 
a station upon the lands described, and not only such works as 
were necessary for merely widening the railway, the station 
being necessary for the public convenience.] 

Statutory [Powers conferred by Act of Parliament must, as a general 

mterTerence exercised within a reasonable time after notice has been 

with property given to the persons whose property will be affected by their 
mustbeexer- exercise, otherwise the notice will be hable to be treated as 
reasonabl^ ^ being no longer efficacious.] Where powers are given to take 
time. lands compulsorily for the execution of works, the exercise of 

powers must be hona fide commenced within the time limited for 
the completion of the works. 

In Tiverton RaiL Co. v. Loosemore (1884), 9 App. Cas. 480, 
Earl Cairns said (at p. 489) : “ I am disposed to think [as I was 
disposed to think in Richmonds. North London Rail. Co. (1868), 
3 Ch. App. 679] that if nothing more was done [within the 
time for completing the works, than giving the notice to treat], 
and the company have slept on their rights, and certainly if the 
delay cannot be explained, they should be held to be disabled 
from going on with any compulsory purchase, and in such case 
the landowner should, as I think, be held to be disabled also.” 

This question becomes, in substance, a question of the dura- 
tion of the powers of the Act in question. 

Statutory (fi) [Another peculiarity with regard to powers conferred by 

powers not statute may be here noticed, viz., that such powers cannot be 

assigned without express statutory permission to do so. This 
statutory question has often arisen in disputes betweeen railway corn- 

permission. panics. Thus, in Great Northern Rail. Co. v. East Central 

Raihvay (1851), 9 Hare 306, 311, Tui-ner, V.-O., declined to en- 
force an agreement which had been made between these two 
companies, on the ground that it was void as being “ an entire 
delegation of all the powers conferred by Parhament on the 
defendants,” and “ an attempt to carry into effect without the 
intervention of Parliament what cannot lawfully be done except 
by Parliament in the exercise of its discretion with reference to 
the interests of the public” (<?).] Upon this principle Lord 
Chelmsford in London, Brighton 4'- 8. C. Rail Co. v. London and 
S. W. Rail. Co. (1859), 4 De Gr. & J. 362, 388, described certain 
agreements made between the parties to the suit as “ ingeniously 
and carefuUy worded with the object of evading the objection, 
which must be well known to exist, to the transfer by one rail- 
way company to another of the rights and powers conferred by 
the Legislature.” 

4. Those enabling Acts which give power to make regula- 
tions, bylaws, &c., are dealt with separately in Oh. III. post, 
p. 256. 

{e) See Hichmond W. W. v. Richmond Vestry (1876), 3 Oh. D. 82, 99, 
Malins, Y.-O. 
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5. [If a power is given to the Crown hy statute for the pni’- 
pose of enabling something to be done which is beyond the 
scope of the royal prerogative, it is said to be an important 
constitutional principle that such a power, having been once 
exercised, is exhausted and cannot be exercised again (/). 
Thus art. 1 of the Union with Ireland Act (1800), 89 & 40 
Geo. 3, c. 67, empowered the Crown to assume such royal style 
and titles as His Majesty by his royal proclamation shall be 
pleased to appoint.” This power was exercised immediately 
after the passing of that Act of Union by proclamation of 
January 1, 1801 (^), and, having been once exercised, the power 
was exhausted. Therefore, when it was again in 1876 thought 
expedient to alter the royal style, it was necessary to pass 
another Act of Parliament in order to enable this alteration to 
be made, and the Eoyal Titles Act, 1876 (39 & 40 Viet. c. 10), 
was accordingly passed (A).] But this rule seems to have been 
to some extent, if not wholly, abrogated by the Interpretation 
Act, 1889, s. 32, which provides that where an Act passed after 
1889 confers a power, then, unless a contrary intention appears, 
the power may be exercised from time to time as occasion 
requires, and that where the power is conferred on the holder of 
an office, it, unless a contrary intention api)ears, may be exer- 
cised by the holder for the time being of the office. 

6. [When statutes are passed for the purpose of enabling 
something to be done, they are usually expressed in permissive 
language, that is to say, it is enacted that ‘4t shall be lawful,” 
&c., or that “ such and such a thing may be done.” “ Prinid 
facie ff as Crompton, J., said in Pe Neioj^ort Bridge (1859), 2 
E. & E. 377, 380, “ these words import a discretion, and they 
must be construed as discretionary unless there be anything in 
the subject-matter to which they are applied, or in any other 
part of the statute, to show that they are meant to be impera- 
tive.”] “ The words / it shall be lawful ^ are words,” said Lord 
Cairns in Julius v. Bishop of Oxford (1879), 5 App. Cas. 214, 222, 
“ making that legal and possible which there would otherwise 
be no right or authority to do. They confer a faculty or power, 
and they do not of themselves do more than confer a faculty or 
power. But there may be something in the nature of the thing 
empowered to be done, something in the object for which it is 
to ^e done, something in the conditions under which it is to be 
done, something in the title of the persons for whose benefit the 


(/) It. V. AshfortJi (1892), 8 T, L. E. 283. 

(g) See Stat. E. and 0. Eevised (ed. 1904), vol. i. tit. Arms, &:c., p. 1, 

\li) [It was argued at the time in several of the newspapers that the proclama- 
tion which was issued (on April 28th, 1876, Stat. E. and 0. Eevised (ed. 1904), 
vol. i. tit. Arms, &c., p. 107) contravened this principle, inasmuch as at the end 
of the proclamation it was stated that money coined after the proclamation 
should he deemed to he lawful money 'hue* «nch addition, until 

our pleasure shall \)Q fi(>rther declared th i it assumed that a 

further proclamation might he issued on the subject at some future date.] 
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power is to be exercised, wbicb may couple tbe power with a 
duty, and mate it tbe duty of tbe person in whom tbe power 
is reposed to exercise tbat power wben called upon to do so. 
These words being, according to then natural meaning, per- 
missive or enabling words only, it lies upon those who contend 
tbat an obligation exists to exercise this power to show in tbe 
ckcumstances of tbe case something which, according to tbe 
principles I have mentioned, creates this obligation.’’ 

(a) It is, however, a well-recognised canon of construction tbat, 
as Lord Cairns further said in Julius v. Bishop of Oxford (1879), 
5 App. Gas. 214, 225 (t), where a power is deposited with a public 
officer for the purpose of being used for the benefit of j)e^sohLS 
who are specifically pointed out, and with regard to whom a 
definition is suj)phed by the Legislature of the conditiojas upon 
which they are entitled to call for its exercise, that power ought 
to be exercised and the Com’t will require it to be exercised.” 

So long ago,” said the Court in E, v. Bishop of Oxford (1879), 
4 Q. B. D. 245, 258, as the year 1693, it was decided in the 
case of E, v. Barlow (1693), 2 Salk. 609, that when a statute 
authorises the doing a thing for the sake of justice or the 
public (y) good, the word ^may’ means ^ shall,’ and that rule 
has been acted upon to the present time . . . and of course the 
same rule will apply to the words ^ it shall be lawful.’ ” 
That,” said James, L. J., in Eie Neath and Brecon Eailivay 
(1874), 9 Ch.. App. 264, ‘ffis the usual courtesy of the Legis- 
lature in dealing with the judicatm-e.” But, when so employed, 
this expression, ‘it shall be lawful,’ ” as James, L.J., went on 
to say, “ means in substance that it shall not be lawful to do 
otherwise.” Thus, in McBougal v. Paterson (1851), 6 Ex. 
337, note, it appeared that the 13 & 14 Viet. c. 61, s. 13, enacted 
that, with regard to certain actions, the Corn’t in which the 
action is brought “ 7nay direct that the plaintiff shall recover his 
costs.” The Court decided that this enactment was not permis- 
sive, but obligatory. ‘‘ When,” said they, “ a statute confers an 
authority to do a judicial act in a certain case, it is imperative 
on those so authorised to exercise the authority, when the case 
arises and its exercise is duly applied for by a party interested, 
and having the right to make the application. For this reason 
we are of opinion that the word ‘ may ’ is not used to give a 
discretion, but to confer a power upon the Court and judges, and 
that the exercise of such power depends, not upon the discretion 


{%) Cf. Leighton v. Bishop of London, (1891) A, C. 666. 

\j) See hereon Wilberforce on Statutes, 196—200. In Julius v. Bishop of 
Oxford (1879), 5 App. Cas. 214, 244, Lord Blackburn takes exception to tbe word 
public.” ‘‘ If by that,” said he, “ it is to be understood, either that enabling 
words are always compulsory where the public are concerned, or are never com- 
pulsory except where the public are concerned, I do not think either was 
meant. ... In fact, in every case cited (where it has been held that the power 
must be exercised) it has been on the application of those whose private rights 
required the exercise of the power.” 
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of tlie Court or judges, but upon tbe proof of the particular case 
out of which such power arises ” ijx). So, also, in Morrisse v. 
Royal British Bank (1856), 1 G. B. N. S. 67, the question was 
whether 7 & 8 Viet. c. 113, s. 13, gave the Court any discretion. 
The words of the section are, In cases provided by this Act for 
execution on any judgment . , . such execution may he issued 
by leave of the Court or of a judge . . . upon motion or 
summons for a rule to show cause . . . and ii shall he laiiful for 
such Court or judge to make absolute or discharge such rule 
... or to make such order therein as to such Court or judge 
shall seem fit.^’ As to these words, Cockburn, C.J., said in Hs 
judgment : I was at first disposed to doubt whether the Coxut 
did not possess some discretionary power under this section . . . 
but I reluctantly yield to the weight of authority.’’ And 
Willes, J., added : The 13th section only defines the mode of 
enforcing the right. The words in the section ‘ It shall be 
lawful,’ &c., are a mere expression of the power that is inherent 
in the Court, Exiyressio eormn quee tacite insunt nihil ope rat ur. 
The meaning is that the Court shall make an order, not accord- 
ing to attributive justice, but according to the usage and practice 
of the Court.”] 

[Language primd facie permissive may not only make it 
imperative upon the Court to do the thing which the enactment 
states that it may do, but it also prohibits that particular thing 
from being done by the Court in any other way. This was 
pointed out by Jessel, M.E., in Taylor v. Taylor (1876), 1 
Oh. D. 426, 431. In that case it appeared that by 19 & 20 Viet, 
c. 120, s. 16, any person entitled to the possession of the rents 
and profits of any settled estates for a term of years . . . 7nay 
apply to the Court by petition in a summary manner to exercise 
the powers conferred by the Act.” When,” said Jessel, M.E., 
a statutory power is conferred for the first time upon a Court, 
and the mode of exercising it is pointed out, it means that no 
other mode is to be adopted. This section saj^s that the pro- 
ceeding is to be by petition. It is enabling^ I know, in form 
that the application may be by petition, but 'iio other process can 
be adopted. ... In the same way when a statute says who is 
the person to petition, that person, and 7io others,^ shall be 
entitled.”] 

It has been clearly settled,” said Lord Wensleydale in 
Edmhurgh^ Be^dh^ 8^c. Rail. Co, v. Philip (1857), 2 Macq. H. L. 
(Sc.) 526, “ though in the first instance there was some doubt 
about it, that enabling Acts are not compulsory”; in other 
words, permissive language, when used in an Act of Parliament, 
passed for the purpose of enabling works, such as railways, to be 
carried out, is not held to be obligatory, so far as to subject 


■ [h] [Adopted in Crake v. Powell (1852), 2 E, & B. 210 ;] cf, He Eyre and Cor- 
poration of Leicester , (1892) 1 Q. B. 136, 141. 
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the undertakers to a mandamus to complete the undertaking 
authorised (/). This question was decided in the Exchequer 
Chamber in the case of Yoj^k and North Midland Rail. Co. y. R. 
(1853), 1 E. & B. 858. In that case the Exchequer Chamber 
laid it doYm distinctly for the first time (reversing the decision 
of the majority of the judges in the Queen's Bench), that a 
statute enacting that it shall be lawful for a company to 
make a railway, did not render it compulsory for the company 
forthwith to make the railway, but left it optional with them to 
do so or not at any time as they pleased. Such Acts usually 
contain both permissive language and imperative language, and 
it is important to observe the distinction. The language,’^ 
said Erie, J., in respect of making the railway is permissive, 
not imperative, the distinction between jDermissive and impera- 
. tive language being maintained throughout the statutes on this 
subject. Imperative language is used when a clear duty is to be 
executed, and permissive language in common understanding 
would express that the matter is to be optional. Thus, the 
company are permitted at their option to take lands, turn roads, 
alter streams, and exercise other powers, and these matters are 
made lawful for them, but they are commanded to make com- 
pensation for lands taken, to substitute new roads for those they 
turn, and to perform other conditions relative to the exercise of 
the powers, and these matters are required from them’’ (?? 2 ).] 
It is now not unusual to exact penalties for failure to eomj)let 0 
an undertaking within the time limited by the special Act (n) ; 
and in the case of railway companies a parliamentary deposit is 
required (p ) . 

If a work is (b) [In York and North Midland Rail. Co. v. R. it was also 
^der argued that if an Act of Parliament gives to a person or a number 

missive Act of persons permission to do some work, such as taking land com- 
not obligatorj pulsorily and making a railway, it may very well be that, if 
to 8 it. commence to exercise those compulsory powers for the 

purpose of making their railway, they are bound to continue 
the work until they have completed their railway; in other 
words, as Jervis, O.J., said (at p. 860), ‘‘that a work, which in 
its inception is permissive only, becomes obligatory by part 
performance.” This doctrine was partly recognised by Erie, J., 
in his judgment in the Court below, but the Court of Error 
said as to it as follows : “ It is unnecessary here to determine 


(0 Tbe observations of the Judicial Committee in Canadian Pacific 'Rail. Co. v. 
Rarke, (1899) A. C. 635, as to tbe Imperative character of certain provisions in 
Bailway Acts, do not seem to affect these decisions. 

(m) This principle was applied in Att.-Oen. v. Simpson, (1901) 2 Ch. 671, 712, 
to the maintenance as well as to the constmction of works under statutory 
authority subject to the observation that failure to do the work in respect of 
which a statutory toll was granted might affect the right to levy the toll. 

(n) And see 2 Clifford (Private Bill Legislation), 778, 

(o) See the Bailway Construction Facilities Act, 1864 (27 & 28 Yict. c. 121), 
s. 4, and the Parliamentary Deposits and Bonds'Act, 1892 (55 & 56 Viet. c. 27). 
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tlie abstract proposition that a work, wbicli before it is begun is 
permissive, is, after it is begun, obligatory. We desire not to 
be understood as assenting to tbe proposition of Erie, J., that 
^ many cases may occur where the exercise of some of the com- 
pulsory powers may create a duty to he enforced by mandamus,^ 
and, on the other hand, we do not say that such may not be the 
law.’’ This point seems not to have been mooted since the 
decision in that case (i-?).] 


[p) [In !Ex parte A Clergyman (1873), L. B. 15 Eq. 154, it was Held that a 
clergyman wHo had taken certain steps towards relinquishing his office under 
33 & 34 Viet. c. 91, may change his mind and cancel the steps he has taken] ; 
hut see Reichel y. Bishop of Oxford (1889), 14 App. Oas. 259. [In R. y. Rrench 
(1878), 3 Q. n. D. 187, it was held that an Act empowering a turnpike road to 
he made and tolls to he charged did not make it a condition precedent that the 
roads should he entirely completed before any tolls were levied.] 
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Origin and 1. The law of tRe land, besides the common law and statute 
definition. includes a great deal of what may be termed subordinate 

legislation. 

Few statutes form a complete code in themselves as to all the 
details relating to the subject with which they deal, and “ the 
increasing complexity of modern administration, and the in- 
creasing difficulty of passing complicated measures through the 
ordeal of parliamentary discussion, have led to an increase in the 
practice of delegating legislative power to executive authori- 
ties (<7). 

It is no uncommon thing,” said the Judicial Committee in 
R. V. Biirah (1878), 3 App. Gas. 889, 906, “to find legislation, 
conditional on the use of particular powers, or on the exercise of a 
limited discretion, entrusted by the Legislature to persons in 
whom it places confidence.” Thus, power is frequently granted 
by statute to enable rules, regulations or bylaws {h) to be made 
by some authority other than the Sovereign and Parliament jn 
respect of some p)artiGular matter which is not provided for by 
the general law of the land.] 

And at the present time it seems to be the settled policy of 
the Legislatui’e to confine its efforts to the task of laying down 
general principles of law, and to delegate to a subordinate 


(a) Ilbert, Legislative Methods and Eorms, p. 37, where are stated the differ- 
ences between British and foreign methods of legislation. 

[b) Fast, p. 268. 
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authority the power of mahing rules and orders for the purpose 
of settling the details of the procedure necessary for giving effect 
to the general principles. 

The rules, regulations or bylaws made under statutory powders 
are most compendiously described by the term subordinate 
legislation (c). Though the legislatures of British possessions 
are not sovereign legislative bodies, Acts or ordinances passed by 
them are not subordinate legislation in the sense here used, and 
are dealt with separately c. ix). The forms of subordinate 

legislation to be dealt with in this chapter are the rules, orders, 
&o. made by persons or corporations within the United Kingdom 
under legislative authority of Parliament. 

2. The following general rules id) apply to subordinate 
legislation : — 

Where an Act (public, local and personal, or private) passed 
after 1889 is not to come into operation immediately on the 
passing thereof, and confers power to make any appointment, 
to make, grant, or issue any instrument, that is to say, any 
Order in Council, order, warrant, scheme, letters patent, rules, 
regulations or bylaws, to give notices, to prescribe forms, or to 
do any other thing for the purposes of the Act, that power may, 
unless the contrary intention appears, be exercised at any time 
after the passing of the Act, so far as may be necessary or 
expedient for the purpose of bringing the Act into operation at 
the date of the commencement of the Act, subject to this 
restriction, that any instrument made under the power shall not 
come into operation until the Act comes into operation, unless 
the contrary intention appears in the Act, or the contrary is 
necessary for bringing the Act into operation (c). 

In Acts prior to 1890 which authorise the making of rules, 
regulations or bylaws, a power of rescission or variation must, 
it would seem, be given expressly or by necessary implication 
in order to authorise any alteration of the rules, &o., when once 
made ; and without such power the rule-making authority is 
functus officio on the first exercise of the power (/). 

But where an Act (public, local and personal, or private) 
passed after 1889 confers a power to make any rules, regula- 
tions, or bylaws, the power shall, unless the contrary intention 
appears, be construed as including a power, exercisable in the 
like manner, and subject to the like consent and conditions, if 
any, to rescind, revoke, amend, or vary {g) the rules, regulations, 


(c) The nature of the legislative authority thus delegated or conferred iS' 
discussed in Dicey, Law of the Constitution (6th edit.), c. ii., and liberty 
Methods and Forms of Legislation, c. iii. 

{d) See Jones v. Rohson, (1901) 1 K. L. 673. 

[e) Interpretation Act, 1889, ss. 37, 39, Appendix C. 

(/) Vide antCy p. 251. 

{g) If subsequent bylaws are inconsistent witli former bylaws, the latter, if 
validly made, prevail: Gosling y. Green, (1893) 1 Q. S. 109. 
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or "bylaws ” {h). THs rule does not extend to Orders in Council, 
orders, warrants, schemes, or letters patent {i). 

The result of this enactment is to permit revocation of many 
kinds of rules and bylaws without reference to Parliament. 
But the revocation and the substituted rules are as much subject 
to judicial examination as the original rules, 

"Where any Act (public, local and personal, or private) 
passed before or after 1889 confers power to make, grant, or 
issue any instrument — that is to say, any Order in Council, 
order, warrant, scheme, letters patent, rules, regulations, or 
bylaws — expressions used in the instrument, if it is made after 
1889, shall, unless the contrary intention aj)pears, have the same 
respective meanings as in the Act conferring the power (j?). 

This enactment adopts the rule already established, that any 
particular term or word used in a rule or bylaw should primd 
facie receive the same interpretation as would be applied to that 
word or term when used in the Act under the powders of which 
the bylaw is framed. But there may be occasions when it is 
obvious that the words are used in the bylaw in a different sense 
to that in which they are used in the Act (/i ) . 

3. The initial difference between subordinate legislation (of 
the kind dealt with in this chapter) and statute law lies in the 
fact that a subordinate law-making body is bound by the terms 
of its delegated or derived authority, and that Courts of law, 
as a general rule, will not give effect to the rules, &c. thus made, 
unless satisfied that all the conditions precedent to the validity 
of the rules have been fulfilled. The Courts therefore (1) will 
require due proof that the rules have been made and promulgated 
in accordance with the statutory authority, unless the statute 
directs them to be judicially noticed (1 ) ; (2) in the absence of 
express statutory provision to the contrary, may inquire whether 
the rule-making power has been exercised in accordance with 
the provisions of the statute by which it is created, either with 
respect to the procedure adopted, the form or substance of the 
regulation (;;?,), or the sanction, if any, attached to the regu- 
lation {m ) : and it follows that the Court may reject as invalid 
and tiUra tires a regulation which fails to comply with the 
statutory essentials. In Crighton v, Dwwan (1892), 29 Sc. L. E. 
448, the Court of Session in Scotland decided an order of the 
Lords of Council on Education regulating elections to school 
boards to be ultra vires and void (n) , 


{h) Interpretation Act, 1889, ss. 32 (3), 39, Appendix C. 

(i) This appears from the deliberately different wording of sects. 32 (3) and 
37 of the Interpretation Act, 1889. 

{j) Interpretation Act, 1889, s. 31. 

{%) Blashill V. Chambers (1885), 14 Q. B. D. 485, Grove, J. 

[l] Institute of Fatent Agents v. Lockwood, (1894) A. C. 347. 

(;«) This jurisdiction corresponds in substance to that exercised by the Supreme 
Court of the United States on questions of constitutional limitation. 
f) Cf. Slattery v. Naylor (1888), 13 App. Gas. 446, 452. 
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The amount of deference paid by the Courts to this class of 
legislation depends on the character of the authority of the 
delegated lawgiver, and the intention expressed or to be implied 
fi’om the language of the Legislature as to the extent of autho- 
rity or respect to be attached to the instrument in question, 

4. Subordinate legislation” falls under two main heads : — Classification, 

(a) Statutory rules ; 

(b) Bylaws or regulations made — 

(i) by authorities concerned with local government ; 

(ii) by persons, societies or corporations (whether by 

common law or statute) who are conducting 
commercial or other enterprises, whether of a 
public character or not, 

5. — (a) Statutory rules are defined by the Eules Publication Statutory rule 
Act, 1893 (56 & 57 Viet, c, 66), as Eules, regulations, or bylaws 

made under any Act of Parliament which 

“ (a) Eelate to any Court in the United Kingdom, or to the 
procedure, practice, costs or fees therein, or to any 
fees or matters applying generally thi^oughout England, 

Ireland, or Scotland ; or 

(b) Are made by His Majesty in Council, the Judicial 
Committee, the Treasury, the Lord Chancellor of 
Great Britain, or a Secretary of State, the Admii’alty, 
the Board of Trade, the Local Government Board for 
England or Ireland, the Chief Secretary of State, or 
any other Government department.” 

Until 1893 (o) the London, Edinburgh, and Dublin Gazettes Autfientica- 
were the received official channels for the publication of all the 
subordinate legislation of the land effected under the authority * 
of Acts of Parliament, But in 1890 the Treasury authorised 
the publication, under the superintendence of the Stationery 
Office, of an annual volume containing in eaienso all the more 
important rules and orders made during each year by different 
departments of State, with tables enumerating the less im- 
portant rules and orders. 

All statutory rules made after December 31st, 1890, are at 
once sent to the King’s printer of Acts of Parliament, and, 
under regulations made by the Treasury, with the concurrence 
oL the Lord Chancellor and the Speaker of the House of 
Commons, are numbered, and save as provided by the regula- 
tions [p) are printed and sold by the King’s printer. And in 
the case of any rules, &c. so dealt with, publication or notifica- 
tion in the Gazette is rendered unnecessary, and instead a 


•(o) Vide post, p. 263. 

[p] Made Aua:. 9, 1894. See St. E., & 0. Eevised (edit. 1904), vol. xi., 
tit. ‘‘Statutory Eule.” These regulations exclude from their scope rules of a 
purely executive or local character ; hut the annual volume contains lists of 
such regulations. 
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notice is gazetted that the rules have been made ^ (which 
operates as promulgation), and of the place where copies may 
be purchased {q). 

Until the publication in 1891 (under the supervision of the 
Statute Law jdevision Committee) of an index to the innumer- 
able regulations and orders made by the yarious departments of 
Groyernment, it was impossible to realise, or eyen to find out 
without great research, what rules or regulations were in force 
under any giyen Act. An official index brought down to 1903 
of all such regulations and rules has been prepared under the 
editorship of Mr. A. Pulling, which, with the aid of the series 
of Statutory Pules PeUsed (r) and the annual yolumes of 
statutory rules and orders, enormously increases the accessibility 
of the growing body of subordinate legislation. 

Proclama- The effect of the numerous enactments in force in 1891 (. 9 ) 
tions, depart- relating to proof of subordinate legislation was thus summed up 
mental orders, 21 of the Eyidence Bill, 1891: — “Evidence of any 

proclamation, order, wai^ant, licence, certificate, rule, regulation, 
or other document issued by (llis) Majesty or by the Privy 
Council, or by any department or officer mentioned in the 
first column of the First Schedule to this Act, or by the 
Lord Lieutenant of Ireland, either alone or acting witli the 
advice of the Privy Council in Ireland, may be given as 
follows : — 

“ (a) By the production of a copy of the London, Edinburgh, 
or Dublin Gazette, as the case may be, containing a 
copy of the document ; or 

“ (b) By the production of a copy of the document printed 
by the King’s printer in England, or by the King’s 
printer in Ireland, or under the superintendence or 
authority of {His) Maj esty ’s Stationery Office, or where 
the question arises in a Court in any British possession, 
of a copy printed under the authority of the legislature 
of that British possession ; 

(c) In the case of any document issued by {His) Majesty, or 
by the Privy Council in England or Ireland, or by 
the Lord Lieutenant, either alone or acting with the 
advice of the Privy Council in Ireland, by the pro- 


{g) The volumes are admissible in evidence by virtue of 45 & 4G Viet. 
s. 4. For an instance of their acceptance in a colony, see R, v. Vos (1895), 
6 Queensland L. J. 215, a case under the Pacific Islanders Protection Act, 1872 
(35 & 36 Viet. c. 19). 

(r) 2nd edit., published in 1904. 

0?) 31 & 32 Viet. c. 37, ss. 2, 3 ; 33 & 34 Viet. c. 14, s. 12 (5) ; 33 & 34 Viet, 
c. 75 , ss. 83, 84 ; 33 & 34 Viet. c. 79, s. 21 ; 34 &: 35 Viet. c. 70, s. 5 ; 
38 & 39 Viet. c. 22, s. 9 ; 39 & 40 Viet. c. 79, s. 45 ; 40 & 41 Viet. c. 21, 
s. 51 ; 40 & 41 Viet. c. 53, s. 58 ; 45 & 46 Viet. c. 9, s. 4 ; 46 & 47 Viet, 
c. 52, s. 140 ; 47 & 48 Viet. 0 . 76, s. 15 ; 51 & 52 Viet. c. 25, s. 53 ; 52 & 53 
Viet. c. 30, s. 7 ; 52 & 53 Viet. c. 63, s. 31 ; 57 & 58 Viet. c. 60, s. 720 ; 
58 & 59 Viet, c. 9 ; 62 & 63 Viet. c. 33, s. 7 ; 62 & 63 Viet. c. 50, s. 21 : 
3 Edw. 7, 0. 31, 
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duction of a copy or extract certified to be true by the 
proper officer of the Privy Council in England or 
Ireland, as the case may be, or by any one of the lords 
or others of the Privy Council in England or Ireland, 
as the case may be ; 

(d) In the case of any document issued by any department 
or officer mentioned in the first column of the First 
Schedule {£) to this Act, by the production of the 
document authenticated by the seal of the department 
or by the signature of the person specified in the 
second column of that Schedule in connection with 
that department or officer, or by the production of a 
copy of or extract from that document certified as true 
by that officer/^ 


FIEST SCHEDULE. 

Evidence of Departmental Orders. 


Eirst Column. 


Second Column. 


Name of Department or Officer. 


Name of Certifying Officer. 


The Treasury 

The Admiralty . . . 

Secretaries of State. 
The Board of Trade 


The Board of Education .... 


The Local Grovernment Board. 

The Board of Agriculture 
(58 & 59 Yict. c. 9), and 
Fisheries (3 Edw. 7, c. 31, 
s. 1). 

The Postmaster- Oeneral. 


Any commissioner, secretary, or assistant- 
secretary of the Treasury. 

Any commissioner of the Admiralty or any 
secretary or assistant- secretary of the Ad- 
miralty. 

Any secretary or under -secretary of State. 

Any member of the Board or secretary or 
assistant -secretary of the Board, or any per- 
son authorised in that behalf by the President 
of the Board. 

Any member or secretary or assistant- secretary 
of the Board, or some person authorised by 
the President or some member of the Board 
to act on behalf of a secretary. The docu- 
ment must also bear the seal of the Board. 

Any member or secretary or assistant-secretary 
of the Local Grovemment Board. 

The President or any member or secretary or 
assistant- secretary of the Board, or any person 
authorised by the President to act on behalf 
of the secretary of the Board. 

Any secretary or assistant -secretary of the 
Post-Office. 


Most, if not all, statutory rules may be regarded as forming 
part of the general law, and as being legislative or executive 
acts, although they are the acts of a subordinate and delegated 


(t) This schedule has been brought up to date (1906) by the insertion of 
departmental documents brought within the scope of the Act of 1886. 
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Kegulations 
bj adminis- 
trative de- 
partments 
of State. 


authority. In tliis respect they differ somewhat from by- 
laws (z^), which are confessedly subordinate, and are subject to 
review as well as to interpretation by the Courts, but the dif- 
ference is one of degree only, except in cases in which Parlia- 
ment has expressly or impliedly forbidden the Courts to test the 
validity of a statutory rule {v). 

The most salient examples of statutory rules are the Pules 
of the Supreme Court ( 2 *) (including the Crown Oj0S.ce Pules), 
the County Court Pules (y), the Summary Jurisdiction Pules, 
the Pegulations to prevent Collisions at Sea (s), and many, if 
not most, Orders in Council. 

6. The validity of regulations, rules or orders made by executive 
or administrative departments of State depends, as already stated, 
on the due observation of the conditions imposed by statute as 
to their mating, contents, and publication ; and if the statutory 
conditions are not complied with the Court will treat the rules, 
&o. as invalid unless the conditions are merely directory, or the 
statute forbids inquiry. 

Under certain statutes it is directed — 

(1) That Orders in Council, &c., made under the statute are 

to have the same effect as if enacted therein {a) ; or 

(2) That rules when made are to lie on the tables of both 

Houses of Parliament for a certain time {h) ) or 

(3) That the validity of the order, &c. shall not be judicially 

questioned (a). 

The case of Institute of Patent Agents v. Lockwood {d) suggests 
that in the first of these oases the proper canon of construction 
is to read the original Act and the subordinate legislation 
together as if they were one Act and were to * be construed 
together ; and it is submitted that the same rule applies to 
cases (2) and (3) (c). But a difiSculty would arise if the rule 
abrogated part of the statute or repealed another statute without 
clear authority. 


{u) Fost^ p. 268. 

(t’) See Wilmoty. Grace, (1892) 1 Q. B. 812, 816. 

(a;) Fost, p. 264. 

(y) Fost, p. 266. 

(;:) See The FnJce of Biiccleuch, (1891) App. Oas. 310. 

[a) See Acf/ivrv. Williams^ (1898) 1 Q. B. 23, 25, Wright, J., which* deals with 
bylaws made under an Order in Council made under the Contagious Diseases 
(Animals) Act, 1878, which Order in Council was by sect. 58 to have the same 
effect as if enacted by the Act itself : cf. Starey v. Graham, 0898) 1 Q. B. 406, 
411. 

(5) Vide post, p. 263. 

(c) The Extradition Act, 1870 (33 & 34 Viet. c. 52), s. 5, provides that an 
Order in Council duly published shall be conclusive evidence that the arrange- 
ment as to extradition with a foreign State to which it refers complies with the 
Act, and that its “ validity shall not be questioned in any legal proceedings 
whatsoever.’^ 

(d) (1894) App. Cas. 347, 359, Lord Herschell ; but see remarks of Lord 
Morris, p. 365. 

(e) See Falds case (1881), 6 Q. B. D. 376, 455, Brett, L.J. 
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Such, rules, while their contents may not he examined, nor their EeasonaHe- 
reasonahleness or conformity in substance with the statutory 
authority challenged, by juclieial authority, do not take effect g^bstaL^ 
unless they have been made and published as directed by the with the 
statute which authorises them. Thus, an order to take effect statutory 
on gazetting would not be enforced unless gazetting was proved ; chaUeno-ed. 
and rules directed to lie on the tables of the Houses for a given 
period are not enforced unless it appears that this provision was 
a condition subsequent or merely directory (/), and not a con- 
dition precedent to their taking effect (g ) . 

The Universities (Scotland) Act, 1889, appointed a commis- 52 & 53 Viet, 
sion charged with the duty of improving the administration 
of the Scottish Universities. Sect. 20 declared that ordinances 
made b}^ the commissioners should not be effective until, inte?^ alia, 
laid before Parliament. The commissioners made an order pur- 
porting to be made under the powers given by sect. 16 of the 
Act, and to affiliate University College, Dundee, to, and 
make it form part of the University of St. Andrews. The 
A-alidity of this order ’’ was challenged in Metcalfe v. Cox 
(No. 1), (1895) A, 0. 328, on the ground that the procedure pre- 
scribed by the statute had not been followed. In support of the 
validity of the order it was contended that the order was within 
the powers given by sect. 16, and that the provisions of sect. 20 as 
to ordinances did not govern orders made under sect. 16. The 
House of Lords held that the order was an ordinance ; and that it 
appeared to be the general policy of the Legislature that all acts 
of the commissioners altering the constitution of a university, and 
necessarily affecting public or private interests, or both, should 
be attended by the precautions and safeguards prescribed by 
sect. 20 of the statute, and that the ordinance was invalid for 
want of due compliance with the prescribed procedure. 

The Pules Publication Act, 1893 (56 & 57 Yict. c. 66), 
sects. 1, 2, 4, makes some very important regulations with respect 
to those statutory rules (A) , which are made under a statute 
which directs that the rules are to be laid before Parliament 
after they have been made or have come into force (A) (but not 

(/) Jones Mohson, (1901) 1 K. B. 673, it was held that the 
publication by a Secretary of State of a notice under sect. 6 of the « .. "^l- - ■ ^ 

Beg»ulation Act, 1896, was not a condition precedent to the validity of an order 
prohibiting the use of an explosive as dangerous, but directory only. 

[g) The Prison Act, 1898 (61 & 62 Viet. c. 41), by sect. 2 directs that prison 
rules shall not be made until a draft has lain before each House for not less 
than thirty days during which the House is sitting.’’ The Parks, &c. Act, 1872 
(35 & 36 Viet. c. 15), requires rules for the regulation of royal parks to be forth- 
with laid before both Houses if Parliament he sitting^ or if not then within three 
weeks of the beginning of the then next ensuing Session ; and the rules, if 
disapproved by either House within one month after being laid before Par- 
liament, shall not be enforced. In the publication of such rules as statutory 
rules an effort is made to indicate when they were laid before Parliament. 

ih) See the definition ante, p. 259. 
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when the rules or a draft must be before Parliament before they 
come into force) : — 

1 . At least forty days before making such rules notice of the 

proposal to make them, and of the place where copies 
of the draft rules may be obtained, must be given in the 
London Gazette for Enghsh rules and in the Liihlin 
Gazette for Irish rules. 

2. During the forty days any public body may obtain copies 

of the draft rules on payment of not more than Sd per 
folio, and the rule-making authority, before finally 
settling the rules, must take into consideration any 
representations or suggestions made to them by a public 
body interested. 

3. At the end of the forty days the authority may make the 

rules either amended in deference to the suggestions and 
representations or as r.rg'-prlly drafted, and the rules 
come into force either or at the time therein 

prescribed. 

4. Where the rule-making authority certifies that for urgency 

or any special reason the said rules should come into 
immediate operation they may make them as provisional 
rules, to continue in force only till rules have been made 
in accordance with (1), (2) and (3). 


Kules made 
by judges. * 


It has not' been judicially determined whether compliance 
with these enactments is a condition precedent to the validity 
of the rules to which they refer, or whether they are merely 
directory. 

7. Rules made by the judiciary under statutory authority 
are subject to judicial examination in the same way and to the 
same extent as those made by the administrative or executive 
departments of State. In King v. Henderson^ (1898) App. 
Cas. 720, the Judicial Committee quashed as 'ulfra vires a rule 
purporting to be made under the N. S. Wales Bankrujctcy Acts, 
1887, 1888. Lord Watson said (p. 729) : Now, the only 
power which the Court has to frame rules is conferred by s. 119 
of the principal Act (of 1887), and it is strictly limited to rules 
for ^the purpose of regulating any matter under this Act.’ In 
the opinion of them Lordship>s, a rule empowering a judge to 
make a declaration that no act of bankruptcy has been com- 
mitted under the notice is in no sense a regulation either proved 
or calculated to carry out the objects of the Act. It is, in their 
opinion, the new creation of a jurisdiction which the Legislature 
withheld ; it is inconsistent with and so far repeals the plain 
enactments of the statute, and it takes away from creditors 
the absolute right which the statute gave them of founding a 
petition for a sequestration order upon the bankruptcy notice.” 

The Rules of the Supreme Court take effect as part of the 
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Judicature Acts (J), They have the effect of an Act of Parlia- 
ment, but must be construed in accordance with the spirit of the 
Judicature Acts (/c). 

They can not repeal or contradict express provisions in those 
Acts (/),but apparently may repeal any prior Act falling within 
the scope of the rule-making authority created by the Judicature 
Acts, it being presumed with reference to these rules that Par- 
liament delegates its functions with reference to judicial pro- 
cedure to a more competent authority. 

Like rules made under other Acts, if they have a meaning and 
effect inconsistent with the Judicature Acts they are, tanto^ 
ultra vires. [“If a rule,’’ said Hannen, J., in Irving v. Askew 
(1869), L. E. 5 Q. B. 208, 211 (m), “were really repugnant to the 
provisions of the Act, I should think that the rule, though made 
under the powers of the Act, would not override its enact- 
ments.” And in Rx parte Davis (1872), 7 Oh. App. 526, 529, 
James, L.J., said (with reference to the Bankruptcy Pules, 
1870) : “ The Act of Parliament is plain, the rule must be 
interpreted so as to be reconciled with it, or, if it cannot be 
reconciled, the rule must give way to the plain terms of the 
Act.” And in Richards v. Attorney-General of Jamaica (1848), 
6 Moore, P. 0. 381, 398, the Court said with regard to certain 
rules which had been made under 3 & 4 Will. 4, e. 73 : “ It has 
been argued that these rules having been approved by the King 
in Council, have under the provisions of this statute the force of 
an Act of Parliament. . . . The words of these rules are 

no doubt very large, but, as they are made under the power of 
the Act and to provide for cases mentioned in the Act, we must 
look to the Act itself in order to construe them.”] 

It is doubtful whether even the wide rule-making authority 
given by the Judicature Acts permits the alteration of procedure 
so as to affect substantive rights, although there is no vested 
right in procedure. (See post^ p. 327.) 

The so-called Practice Pules made by the subordinate officers 
of the Supreme Court have slight, if any, independent vali- 
dity {n), except so far as they are adopted by the judges as 
embodying the cursiis cicrice, and even so cannot restrict the 
substantive provisions of an Act of Parliament or of a statutory 
rule (o) . 

^{i) Judicature Act, 1875 (38 & 39 Viet. c. 77), s. 17 ; Garnett y. Bradley 
(1876), 3 App. Gas. 944, 964, Lord Blackburn. [As to the effect of the rules 
made under sect. 223 of the Common Law Procedure Act, 1852, see Bowherry v. 
Morgan (1854), 9 Ex. 730.] 

[Ic) See SoJmeider v. Batt (1881), 8 Q. B. D. 701, 705, Bramwell, L.J. 

(l) See Kartmont v. Foster (1881), 6 Q,. B. D. 82, 85, Cotton, L.J., 86, 
Lindley, L.J. 

[m) A decision on the County Court Rules, 1867. See also In re a Solicitor 
(1890), 25 Q. B. L. 17, 23, Coleridge, C. J. ; Sacking y. Lee (1860), 29 L. J. 
Q. B. 204, 206, Crompton, J. 

{n) Same v. Somerton (1890), 25 Q,. B. D. 239, 243, Charles, J. 

{g) SarhottJe v. Boherts^ (1905) 1 K. B. 572, 573, Collins, M.R, 


Repeal of 
statutes by 
rules. 
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In the case of inconsistency between prior Acts and rules 
which have legislative authority, to the extent above stated the 
rules prevail {p). Many enactments have been expurgated from 
the Statute-book on this ground. But special enactments as to 
the incidence and amount of costs have in some cases been held 
not to be repealed by the general provisions of the rules {q ) , 

Where an Act passed subsequently to the making of rules is 
inconsistent with them, the Act must prevail unless it was so 
clearly passed alio intuitu that the two may be allowed to stand 
together (r) , 

County Court Similar principles of construction are applied to the County 
Rules. Court itules, having regard always to the rule that the Juris- 

diction of the Superior Courts can only be ousted by specific 
words (.s*). ^^The answ'-er to this question,’’ said Lord Esher, 
M.E., “depends upon the construction of sects. 118 and 119 of 
the County Courts Act, 1888, and the rules governing the scales 
of costs given in the Appendix to the County Court Eules, 1889. 
Those rules w^ere made by a committee of County Court judges, 
and aUow^ed by the Lord Chancellor, under the authority con- 
ferred by sect. 164 of the Act, and they have, I assume, a 
statutory force. We must therefore construe the Act and rules 
together as one enactment, and w^e must endeavour to ascertain 
the meaning of each part of them from a consideration of the 
whole ” it). And at p. 357 he spoke of the rule as having the 
force of a statute. 

Eules made by Courts under statutory or other authority 
may be quashed as nitra vires where they impose conditions not 
warranted by the statute {u ) . 

It must not be forgotten that rules made by a Court under 
its common law powers’ cannot override a statute. In A. v. 
Fawlett (1873), L. E. 8 Q,. B. 491, it appeared that although 
all the ^R’^hminaries required by 9 Ceo. 4, c. 61, s. 27 (the 
Act which gave the right to appeal) , had been duly observed, 
the Court of Quarter Sessions to whom the appeal was 
made had refused to hear it, on the ground that a certain 
rule, which they had made with regard to giving notice of 
appeal, had not been comphed with. With regard to the 
making of rules by Quarter Sessions, although they have no 
statutory authority to do so, yet, as Blackburn, I., said : “ It 
has been established by numerous cases that it is incident to a 


(p) Garnett v. Bradlexj (1876), 3 App. Gas. 944, 950. 

\q) See Beeve v. Gilson, (1891) 1 Q. B. 652. 

(r) See King v. Charing Ci'oss Bank (1890), 24 Q. B. B. 27, where the question 
arose whether the County Courts Act, 1888, s. 127, as to procedure in prohibition, 
was inconsistent with R. S. C. 1883, Ord. XXIX. rr. 1, 8a. Vide infra. 
Chap. V. p. 313. 

(5) Vide ante, pp. 116, 117. 

it) Re Langlois and Biden, (1891) 1 Q,. B. 349, 355. 

[n) R. V. Bird, (1898) 2 Q,. B. 340, as to rules made by Quarter Sessions under 
sect. 43 of the Licensing* Act, 1872. 



Interpretation of Judge^made Rules . ^ 


26 r 


Court of Quarter Sessions to regulate its own practice.’’ But 
as they had in this instance made a rule which was not a mere 
rule of practice, but one which imposed upon appellants an 
additional condition to those which were imposed by statute, it 
was clear that they had acted beyond the scope of their power, 
and that the rule made by them was illegal, and could not be 
enforced {x ) . 

Eules made by judges, when equivalent to statutes, are to Interpreta- 
be construed in the same waj^ — i.e., the meaning of the rule 
must be gathered from the language used. In Danford v. ® 
McAnuUy (1883), 8 App. Cas. 453, 460, Lord O’Hagan said: 

‘‘We cannot act upon intention either in the case of a statute 
or in the case of a rule ; we must have the intention carried into 
effect, and if the intention is stated to have been such that the 
terms either of the rule or of the statute contravene it, or are in 
any way inconsistent with it, we cannot have regard to that 
intention ; we can only say, either in the case of the judges or 
in the case of the Legislature, what the judges or the Legisla- 
ture have actually done. It is manifestly impossible to enter on 
such an inquiry without confusion and serious risk of defeating 
the ends of justice. In the case of the judges it may be more 
easy to find out exactly what they felt and wished than in the 
case of the Legislature, but, still, the difficulty would be enor- 
mous. We cannot act upon intention,” Lord O’Hagan went 
on to say (p. 460) that there was strong testimony as to the 
purpose for which the rule in question (E. S. 0. 1875, Ord. XIX. 
r. 15, as to pleading in ejectment) was framed, which was put 
forward as being in a sense a contemporaneous exposition of the 
rule, and seemed to justify the inference of an agreement of the 
judges on the point, but that even this agreement would not 
prevail if opposed to the express terms of the rule. In dealing 
with a new rule it is, as in the case of a statute, necessary to 
consider the state of the law at the time, and the object of the 
change, if any, effected by the rule {y). 


[x) Cf. It. Y. £ird, (1898) 2 Q. B. 340, as to rules made by Quarter Sessions 
under the Licensing Act, 1872. [In Brown v. Shaiv (1876), 1 Ex. L. 427, 
Bramwell, B., said: “I doubt whether under any circumstances the judges 
have power to enlarge a period of time fixed by a statute for doing an act,”] 
This depends on whether the statute is imperative or directory. 

(y) In re a Solicitor (1890), 25 Q. B, D. 17, 26, Esher, M.B. In Hills v. 
Stan^rd (1904), 23 N. Z. L. B. 1061, rules had been made under the authority 
of a statute for regulating practice and procedure, and were to have the same 
force and effect as if set out in the enacting part of the statute. It was held 
that the rules and forms might be looked at and considered in interpreting an 
ambiguous provision in the statute, and that in interpreting the statute the 
Court might take into account that the practice prescribed by the rules had 
been followed for a number of years. Stout, C.J. (p. 1066), said: It is not 
necessary to hold that a rule made under the authority of that section” 
(conferring the extenuating power) ‘‘ which confficted with the express terms of 
some section of the Act would be valid. If, however, the rule assumes an 
interpretation of an unexplained and of a possibly ambiguous phrase, the 
Court would, in my opinion, hesitate to declare it invalid and made without 
authority.” 
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Tflira vires. 


Where a question arose on E. S. C. 1883, Orel. L. r. 8, as to 
the meaning of the words the amount of money in respect 
of which the lien or security is claimed,’’ Lord Esher said, 
in Gebruder Naf'Y, Tloton (1890), 25 Q. B. D. 13, 15 : They 
must be construed according to the ordinary meaning of the 
English language, unless there is something in the context 
which shows that it ought not to be so construed. The words 
have no idiomatic meaning, and they must therefore be con- 
strued according to their grammatical meaning.” 

Forms prescribed by rules of court are not construed as limit- 
ing or derogating from the rules or Act under which they are 
prescribed. They bear the same relation to rules as schedules 
do to Acts (z ) . 

8. The term bylaw, as now generally understood, applies to the 
local laws or regulations (a) made by public bodies of a muni- 
cipal kind, or concerned with local government, or by corpora- 
tions (^), or societies formed for commercial or other purposes, 
including gas, water, and railway companies, trade unions and 
friendly, industrial and building societies (r) . Certain of these 
bodies, when constituted by charter {d), have certain common 
law powers as to making bylaws ; but here it is only proposed 
to deal with those made under statutory authority. 

A bylaw, unlike a statute, may be treated by the Courts as 
ultra tires and unenforceable. That is to say, if a power exists 
by statute or charter or custom to make bylaws, that power 
must be exercised strictly in accordance with the provisions of 
the statute, charter, or usage which confers the power. Thus, 
in Broicn v. Holyhead Local Board (1852), 32 L. T. Ex. 25, it 
appeared that the local board was authorised by 21 & 22 
Yict. c. 98, s. 29, to make bylaws with respect, among other 
things, “ to the level, width and construction of new streets.” 
The Board made a bylaw empowering them “to cause any 
works in new or existing buildings,” of which they did not 
approve, “ to be pulled down or otherwise dealt with as the case 
may require.” “We are all of opinion,” said Pollock, C.B., 
“ that the bylaw is not valid, as it is not in pursuance of th^ 


( 2 ) Ante, p. 204. 

ia) There appears to he no essential difference between bylaws made nnder 
an j!\ct and rules or rop-ulnt’^nQ made nnder an Act. In sect. 188 of the Public 
Health Act, 1875 (38 d V'- r. c. 55), “a distinction is drawn between regyila- 
tions which sanitary authorities may make and bylaws, but the distinction is 
only made for the purposes of the Act” : Lumley on Bylaws, p. 3. In Be 
Morgan v. Metropolitan Board of Works (1880), 5 Q. B. B. 155, 158, Lush, J., 
said that “bylaws are a code of restrictions,” i,e., restrictions on the liberty of 
residents in the locality to which they apply. 

(5) See Lumley on Bylaws, p. 164. 

{e) See Be West Biding Bermancnt Benefit Building Society (1890), 43 Oh. I). 
407 ; Bosh V. North British Building Society (1886), 11 App. Gas. 489. 

{d) The hulk of the original legislation of the American Colonies was effected 
hy bylaws passed nnder the Colonial Charters; post, Bk. II., chap, ix., 
“ Colonial Legislation.” 
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authority.” But a bylaw is not held ultra vires merely because 
it interferes with private property, nor because it prohibits 
where empowered to regulate, as regulation often involves pro- 
hibition (c). And a distinction is usually drawn between the 
prohibition or prevention of a trade by a municipal bylaw and 
its regulation or governance, and indeed a power to regulate or 
govern ordinarily would seem to imply the continued existence 
of that which is regulated or governed, and to be inconsistent 
with absolute prohibition (/). 

There are four main grounds on which the bylaws may be 
treated as ultra vires — 

(a) That they are not made, sanctioned and published in 

the manner prescribed by the statute which autho- 
rises the making. 

(b) That they are repugnant to the laws of England. 

(c) That they are repugnant to the statute under which 

they are made. 

(d) That they are unreasonable. 

(a) Courts do not take judicial notice of bylaws, and require Conformity to 
proof that the alleged bylaws have been made, and that all 
necessary sanctions have been obtained and all steps taken to 
bring them into operation. The mode of proof of bylaws 
depends usually upon the terms of the statute under which they 
are made. The statute which deals with the proof of most 
classes of bylaws is sect. 1 of the Evidence Act, 1845 (8 & 9 
Viet. c. 113). Bylaws made under the Municipal Corporations 
Act, 1882 (45 & 46 Viet. c. 50), are proved under sect. 124 of 
that Act, and bylaws made under the Public Health Act are 
proved under sect. 186 of that Act. 

Bylaws are usually revocable without reference to Parlia- 
ment [g), and the Courts have in most, if not all, cases the right 
to inquire and determine whether any particular rule, regula- 
tion, or bylaw is made in accordance with the statutory powers 
— whether as to the time when it is made, the form in which it 
is made, or its substantial contents. It has long been settled 
that the approval of a bylaw by the authorities mentioned in 
the statute under which it is made does not give it validity if it 
is in other respects not in accordance with the statutory power (Ji), 

Wh^n the prescribed mode has been followed the bylaws are 

[e) Slattery v. Naylor (1888), 13 App. Gas. 446, 450. 

(/) Mimiclpal Council of Toronto v. ViryOj (1896) App. Gas. 88 ; of. Scott y. 

Glasgow Corporation^ (1899) App. Gas. 470. 

[g) See ante, p. 257. 

{h) See Ipswich Taijlors'' case (1614), 11 Go. Bep. 63 ; Stationers' Co. y. Salis~ 
hury (1693), Gomb, 221, 222; Ji. y. Wood (1855), 6 E. & B. 49 ; Kennaird y. 

Cory Son, (1898) 2 Q. B. 578 ; Slattery y. Naylor, nhi sap. In New Zealand 
the Courts deal more freely with municipal bylaY^s than is now done in England, 
because in the colony they are not subject to the checks and safeguards imposed 
by English statute law : see Grater v. Montague (1903), 23 N. Z. L. K. 904. 
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duly made so far as form is concerned ; but it does not follow 
that their contents are authorised by the statute. 

Repugnancy (b) [A bylaw to be valid, says Sir John Comyns (Digest, tit. 
to general Bylaw, B. 1), must be legi fidei rationi eonsona. This is in 
accordance with the proposition stated in 5 Co. Rep. 63 a, 
namely, that “ all bylaws are allowed by the law which are 
made for the true and due execution of the laws or statutes of 
the realm, or for the well government and order of the body 
incorporate. And all bylaws which are contrary or repugnant 
to the laws or statutes of the realm are void and of no effect (A').] 
It is sometimes expressly stated in a statute that a bylaw must 
not be repugnant to the statute or the general law ; but whether 
so stated or not [a bylaw which in whole or in part is not con- 
fined to the particular circumstances contemplated by the statute 
or is repugnant to the general law is invalid. From this rule 
it follows, as was said by Lush, J., in Hallv. Nixon (1875), L. E. 
10 G, B. 152, 159, obedience to a bylaw cannot be enforced 
by the imprisonment of the offender or by the forfeiture of his 
goods, because these are both against Magna Charta’^ (^).] It 
is necessary, however, to bear in mind the distinction between 

(1) bylaws made by corporations existing under charter (w), 

(2) regulations made by courts baron or court leet(n), and 

(3) bylaws purporting to be made in execution of statutory 
authority (o), for most of the older decisions relate to bylaws of 
the first two classes. 

In Edmonds v. Waterman^ s Comgpany (1855), 24 L. J. M. 0. 
128, the Court said that ‘^a bylaw cannot be said to be incon- 
sistent with the laws of this kingdom merely because it forbids 
the doing of something which might lawfully have been done 
before, or requires something to be done which there was no 
previous obligation to do, otherwise a nominal power of making 
bylaws would be utterly nugatory.^^] And in White v. Moidey, 
(1899) 1 Q. B. 34, 39, Channell, J., in speaking of a bylaw of 
the third class, said : A bylaw is a local law, and may be 
supplementary to the general law ; it is not bad because it deals 
with something that is not dealt with by the general law, but it 
must not alter the general law by making that lawful which the 

ik) It was usual to insert in statutes wMch. give power to make bylaws a 
proviso that “no bylaw shall be of any effect if repugnant to the laws of 
England.” This is, however, an unnecessary precaution, if the above pro- 
position, as stated by Sir John Comyns, be part of the common law oi the 
land. 

[1] Unless the statute giving power to make the bylaw incorporates the 
Summary Jurisdiction Acts, or otherwise gives power to imprison. 

{7n) Videpost^ p. 271. 

{72) These are bylaws whose validity depends on the Common Law rules as to 
the validity of local customs. 

( 0 ) See 37)2 ith V. Butler (1889), 16 Q. B. J). 349, where it was held that 
a borough corporation could make and enforce a bylaw under sect. 48 of the 
Tramways Act, 1870 (33 & 34 Vict. c. 78), regulating the number of passen- 
gers to be carried on a tramcar, even without the assent of the lessee of 
the tram line — ^.e., although the bylaw might interfere with the profits of 
the line. 
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general law makes nnlawM, or that unlawful which the general 
law makes lawful ” {p), 

[(o) Bylaws made in pursuance of a statutory power must 
not go beyond, nor be repugnant to, the enactment under which 
they are made.] In Rossi v. Edinburgh Corporation, (1905) A. 0. 
21, the question was raised whether the civic authority had power 
to make regulations for the sale of ice cream in the form of a 
licence purporting to give effect to the Edinburgh Corporation 
Acts, 1900 (s. 80) and 1901 (s. 57). The statutes made a 
licence necessary for the sale of ice cream, but the licence issued 
limited the days and hours of sale. It w^as held that the 
licence as drawn was ultra tires. Lord Davey said (p. 27) : 

Every restriction and every regulation such as I find in the Act 
of 1900, repeated in the Provisional Order of 1901, is of course 
pro tanto a restraint upon the ordinary right of every British 
subj ect. It is, in fact, a restraint of trade, and I am of opinion 
that although the Act and the Provisional Order in which I 
find such provisions ought to be construed fairly, and ought to 
be construed so as reasonably to effect the object which the 
Legislatme may be presumed to have had in view, you ought 
not by implication to extend the restriction in respect of that 
j)articular trade further than the Legislature has sanctioned, 
and still less ought you to give such a construction to clauses of 
that description as would impose a restraint not only upon the 
exercise of the particular trade which is in question, but also 
upon the exercise of other trades which are not in question ” {q). 

In Sydney Municipal Council y. Austral Freezimj Works, 
Limited, (1905) A. 0. 161, the Judicial Committee declared ultra 
vires a bylaw purporting to authorise charges for cattle intended 
for slaughter and yarded in private yards and not in yards 
established or licensed by the municipal authority. The case 
turned on the wording of the Sydney Corporation Act, 1879 
(43 Yict. No. hi). 

(d) The power to quash as unreasonable bylaws made by 
corporations appears to have arisen, or to have been first 
authoritatively declared, by 15 Hen. 6, c. 6, an Act which 
expired, but was revived and confirmed in 1503 by 19 Hen. 7, 
c. 7 {qq) . The Act is directed against masters, wardens, and fellow- 
ships of crafts or mysteries (i.e., medioeval trades unions), and 
rulers of guilds and fraternities, described in the preamble as 
private bodies corporate in cities, towns and boroughs. It has 
been continuously exercised with reference to all bylaw^s for 
many centuries, and the Courts have been active to restrain the 


[p] The decision in this case was approved in Thomas v. Sutters, (1900) 1 Ch. 
10 (C. A.). 

{q) Of. Spreadhorough v. Walcot (1904), State Hep. Queensland, 104, where the 
Court asserted its power to inquire into the validity of bylaws made without 
statutory authority although they had been confirmed by the proper authority 
under the statute. 

[qq) Unrepealed. See 1 Hev. Stat. (2nd ed.), p. 237. 
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encroacliments alike of the royal prerogative and local option 
upon the general law of the realm. And the jurisdiction of the 
High Court to decide upon the reasonableness of bylaws can be 
ousted only by express enactment (r) . But a distinction is now 
drawn between municipal bylaw^s and bylaws made by companies 
which carry on business for their own profit {s). 

Sect. 23 of the Municipal Corporations Act, 1882, empowers 
the council of a municipal borough from time to time to make 
such bylaws as to them seem meet for the good rule and 
government of the borough, and to appoint a penalty not ex- 
ceeding 5Z. for prevention and suppression of offences against 
the bylaws. 

Such bylaw^s can only be made in the presence of at least 
two-thirds of the council, and do not come into force till forty 
days after a copy under the common seal has been sent to a 
Secretary of State. The bylaws may be disallowed wholly or 
in part by Order in Council made within the forty days or such 
longer time as is fixed by the King for postponing the operation 
of the bylaws {t). Primd facie but not conclusive proof of the 
making and confirmation of such bylaws and the satisfaction 
of all conditions precedent to their being valid and operative 
may be given by a copy under the corporate seal [a ) . 

This power wus extended to county councils by sect. 16 of the 
Local Government Act, 1888 (51 & 52 Viet. o. 41), as to so 
much of their administrative county as does not lie within the 
limits of a borough, and to the councils of metropolitan 
boroughs by the London Government Act, 1899 (62 & 63 Viet, 
c. 14). 

Bylaws for the purpose of preventing and suppressing 
nuisances are made subject to sects. 182 — 187 of the Public 
Health Act, 1875, which requires their sanction by the Local 
Government Board and provides that they shall not be repugnant 
to the laws of England. (Sect. 182.) 

The Courts are now averse to quashing bylaws of this kind as 
unreasonable. The tendency of judicial opinion on this point is 
well exemplified by two recent decisions. In Slattery v. Naylor 
(1888), 13 App. Oas. 446, which turned on the validity of a 
bylaw made by a local authority in New South Wales for 
regulating interments in cemeteries, the Judicial Committee 
said (p. 453) : ‘‘The jurisdiction of testing bylaws by their 
reasonableness was originally applied in such cases as those^of 
manorial bodies (r), towns, or corporations having inherent 
powers or general powers conferred by charter of making such 
laws. As new corporations, or other local administrative bodies 

[r) BentJiam v. Hoyle (1878), 3 Q. B. B. at p. 292, Cockburn, 0. J, 

[s) Vide post ^ p. 275. 

[t) Mantle v. Jordan^ (1897) 1 Q. B. 248. 

{u) Mohinson v. Gregory, (1905) 1 K. B. 534. 

(v) Manorial bylaws rest on enstom, and could always be rejected as unrea- 
sonable. 
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have arisen, the same juiasdiction has been exercised over them. 
But in determining whether or no a bylaw is reasonable, it is 
material to consider the relation of its framers to the locality 
affected by it, and the authority by which it is sanctioned. 
. . . Every precaution has been taken by the Legislature to 
ensure : (1) That the council shall represent the feelings and 
interests of the community for which it makes laws. (2) That 
if it is mistaken, its composition may ]3romptly be altered. 
(3) That its bylaws shall be under the control of the supreme 
executive authority. And (4) that ample opportunity shall be 
given to criticise them in either House of Parliament. Their 
lordships feel strong reluctance to question the reasonable 
character of bylaws made under such circumstances, and doubt 
whether they ought to be set aside as unreasonable by a court 
of law, unless it be in some very extreme case.^’ 

The views above expressed were accepted as to England in 
Kruse v. Johnson, (18^8) 2 (i. B. 91 (.r), where a Cj[uestion was 
raised as to the validity of a bylaw regulating street music made 
by a County Council, assuming to act under sect. 16 of the 
Local Grovernment Act, 1888. In that case Russell, C.J., said 
(p. 96) : ‘‘A bylaw of the class we are here considering I take 
to be an ordinance affecting the public, or some portion of the 
public, imposed by some authority clothed vith statutory 
powers, ordering something to be done or not to be done, and 
accompanied by some sanction or penalty for its non-observance. 
It necessarily involves restriction of liberty of action by persons 
who come under its operation as to acts which, but for the 
bylaw, they would be free to do or not to do as they pleased. 
Further, it involves this consequence, that if validly made it has 
the force of law within the sphere of its legitimate operation.’’ 
He added (p. 99) : When the Court is called upon to consider 
the bylaws of public representative bodies clothed with the 
ample authority which I have described, accompanied by the 
checks and safeguards which I have mentioned, I think the 
consideration of such bylaws ought to be approached from a 
different standpoint. They ought to be supported if possible. 
They ought to be, as has been said, ‘ benevolently interpreted,’ 
and credit ought to be given to those who have to administer 
them that they will be reasonably administered.” But he said 
further (p. 99) (?/), that there may be ‘‘ cases in which it would 
be tlTe duty of the Court to condemn bylaws made under such 
authority as these were made (by a County Council) as invalid 
because unreasonable. But unreasonable in what sense ? If, 
for instance, they were found to be partial and unequal in their 
operation as between different classes ; if they were manifestly 

{fc) In that case most of the earlier authorities are collected ; see also Thomas t. 
Sutters, (1900) 1 Ch. 10 ; 69 L. J. Oh. 27 ; Mantle v. Tordayi, (p897) 1 Q. B. 248. 

{y) The contrary view was well expressed by Mathew, J. , in the same case at 
p. 107, and his views are supported by many prior decisions. 
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unjust; if they involved such oppressive or gratuitous inter- 
ference with the rights of those subject to them as could find no 
justification in the minds of reasonable men, the Court might 
well say, ‘ Parliament never intended to give authority to rnake 
such rules ; they are unreasonable and ultra vires ^ But it is in 
this sense, and in this sense only, as I conceive, that the question 
of reasonableness or unreasonableness can properly be regarded {%), 
A bylaw is not unreasonable merely because particular judges 
may think that it goes farther than is prudent or necessary or 
convenient, or because it is not accompanied by an exception 
which some judges may think ought to be there {a). 

The decision in Kruse v. Johnson has been explained by 
Channell, J., in White v. Morleij, (1899) 1 Q. B. 33, 39, by 
saying that when a thing is of such a character that it can be a 
nuisance, it is to rest with the local authority to say whether 
it shall be considered a nuisance in the particular locality for 
wPich they have power to make bylaws. The Court can say 
whether it is reasonably possible for tlie prohibited act or thing 
to be a nuisance, but cannot say whether it should or should 
not be forbidden in the particular locality. And in Salt v. 
Scott EalJ (1903) 2 K. B. 245, 249, the same learned judge 
said : The Court does not now readily interfere to set aside as 
unreasonable and void bjdawes wPich a local authority has 
deliberately adopted, for it recognises that the local authority 
is itself the best judge as to whether a particular bylaw is 
recjuired in its district or not.^’ When considering whether a 
bylaw is reasonable or not, the Courts need a strong case to be 
made out against it, and decline to determine whether it would 
have been wiser or more prudent to make the bylaw less abso- 
lute, nor will they hold that it is unreasonable because conside- 
rations which the Court would itself have regarded in framing 
such a bylaw have been overlooked or rejected by its framers [b). 

The result of these decisions is to place bylaws for good rule 
and government’’ made under sect. 23 of the Municipal Cor- 
porations Act, 1882, as extended by subsequent enactments to 


{z) Sect. 16 of tlie Local Grovernment Act, 1888, and sect. 23 of the Municipal 
Corporations Act, 1882 ; and as to safeguards, sect. 187 of the Pubhe Health 
Act, 1875. 

[a) Bussell, C.J., also said (p. 99) that the decided cases show a wide diversity 
of judicial opinion, and no principle or definite standard of unreasonab^ness. 
The view of Cockburn, C.J., iixBmlci/Y, Williamson (1872), L. B. 8 Q. B. 118, 
that if a rule is made within the scope of the authority given the Courts cannot 
inquire into its reasonableness was not accepted in Kruse v. Johnson (see p. 99) 
as absolutely excluding inquiry into reasonableness. But JB alley v. Williamson 
may perhaps be explained as applying to regulations made under statutes as 
distinct from what are usually and more accurately described as bylaws. 

(5) Blattery v. Naylor (1888), 13 App. Oas. 446, 452. In Seap v. Burnley 
Union (1884), 12 Q,. B. H. 617, 618, Coleridge, C.J., said: “It is impossible to 
attempt to lay down what, under all the circumstances, would be a reasonable 
bylaw, but it seems to me to be unreasonable to say that in country districts, in 
the present state of things, nobody shall keep a pig within fifty feet of his 
d welling-house. ’ ’ 
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counties and to metropolitan toronglis, in a somewhat different 
position from bylaws under most other statutes. 

Bylaws made under the Public Health Acts and under Acts 
as to streets and buildings seem to be now treated as in the 
same position as bylaws under the Act last cited (e) , as have 
bylaws made by Conservators of Fisheries (cl) . But the Courts 
have not wholly ceased to exercise their power of declaring 
such bylaws unreasonable. 

In Salt Y. Scott Sall^ (1903) 2 K. B. 245, the absence of any 
discretionary or dispensing powder to relax the operation of 
bylaws in cases to which they technically applied was held no 
ground for declaring them unreasonable, especially in view of 
the powers of justices to deal with such a case under sect. 16 of 
the Summary Jurisdiction Act, 1879. But bylaws by local 
authorities under the Weights and Measures Act, 1878 (41 & 42 
Viet. c. 49), have been quashed as unreasonable (^^) . And in 
Nokes y. Islington Corporation^ (1904) 1 K. B. 610, and in 
Stiles V. Galinsld, (1904) 1 K. B. 615, bylaws made under 
sect. 94 of the Public Health (Londoni Act, 1891, were held to 
be unreasonable because they contained no provision for giving 
notice of the requirements of the sanitary authority before pro- 
ceedings could be taken for breach of the bylaws ; and in Scott 
V. PUline}\ (1904) 2 K. B. 855, a county council bylaw was held 
unreasonable which sought to prohibit the sale or distribution in 
the streets or public places of papers devoted wholly to giving 
information as to the result of races, steeplechases, and other 
competitions. The Court held the bylaw too wide and too un- 
certain, as reaching cases where the sale, &c. had nothing to do 
with street betting or nuisance, and was perfectly innocent (/). 

“ The great majority of cases in which the question of bylaws Bylaws of 
has been discussed are not cases of bylaws of bodies of a public 
representative character entrusted by Parliament with delegated ^ 
authority, but are for the most part cases of railway companies, 
dock companies (ff)^ and other like companies carrying on business 
for their own profit, although incidentally for the advantage of 
the public. In this class of case it is right that the Courts 
should jealously watch the exercise of these powers and guard 
against their unnecessary or unreasonable exercise to the public 
disadvantage’^ (g), 

(ii) There have been numerous decisions with reference to rail- 
wa^Toylaws made under the Eailway Clauses Act, 1845 (8 & 9Vict. 
c. 20), s. 109 whereof enacts that For better enforcing aU or 

(o) Simmons v. Mailing E. D. C., (1897) 2 Q. B. 433. 

[d) Clayton y. Pearse, (1904) 1 K. B. 424, 427. 

[e) Altgr. Farrell, (1896) 1 Q. B. 636; but cf. Kent County Council y. Mum- 
jphreys, (1895) 2 Q. B. 903. 

(/) Tbe most recent collection of bylaws cases is in the Encyclopsedia of 
Local Goyemment Law, yol. 2, tit. “Bylaw.’’ 

(ff) Pick y. Badari (1883), 10 Q. B. D. 387 ; Londonderry Karhour Commis^ 
sioners y. Londonderry Bridge Commissioners (1894), 2 Ir. Hep. 384. 

(y) Kruse Y. Johnson^ (1898) 2 Q. B. 91, 99, Rtissell, C.J. 
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any of siicli regulations (under sect. 108), it shall he lawful for 
the company, subject to the joro visions of the Eailway Eegula- 
tion Act, 1840 (3 & 4 Viet. o. 97), to make bylaws, and from 
time to time to repeal and alter such bylaws and make others, 
provided that such bylaws be not repugnant to the laws of that 
part of the United Kingdom where the same are to have effect, 
or to the provisions of this or the special Act.’’ 

[In Bearden v. Toicnsend (1805), L. E. 1 Q. B. 10, ^it ap- 
peared that a railway company were authorised by their Act 
to make bylaivs in order to carry out the provisions of the Act. 
One of these provisions was that it was an oSence for anyone 
to travel without having paid his fare “ with intent to evade 
payment of it.” The company made a bylaw that “any 
passenger not producing his ticket ” when required to do so 
“will be required to pay the fare from the place whence the 
train originally started.” A passenger, who had intended only 
to travel from a certain station and tock, went farther on owing 
to accidental circumstances, and not “ with intent to evade pay- 
ment of his fare.” The company, however, insisted that under 
their byla-w the passenger was bound to pay for the whole 
distance the train had travelled. But it was held otherwise. 
“ The statute,” said Cockburn, O.I., “ expressly provides for the 
case of persons intending to evade the payment of their fares, 
making that fraudulent intention the gist and essential ingredient 
of the offence. Then sect. 109 authorises the company to make 
bylaws not repugnant to the provisions of the statute. There- 
fore, if the company thus alone authorised to make bylaws were 
by a bylaw to constitute the same facts an offence, striking out 
the ingredient of intention to defraud, they would be altering 
the enactment of the statute and legislating in a sense repugnant 
to its provisions ” (7^).] By the Eegulation of Eailways Act, 
1889 (52 & 53 Yict. c. 57), s. 5, certain difficulties created by 
the above decision and those cited in the note (Z^, infra^ were 
removed, but that statute does not in any way extend the powers 
of railway companies to frame bylaws imposing penalties with 
respect to tickets in the absence of any intent to defraud (/) . 

Bylaws made under the Tramways Act, 1870, appear not to 
be rendered invalid or unreasonable by omission to make intent 
to defraud {lx) an ingredient in offences thereby created, or to 
include the words “so as to be a nuisance or annoyance to 
others ”(/). 

In the case of societies formed and registered under Acts of 
Parliament, statutory provisions are usually made for the sub- 

[h) See also Sail v. Nixon (1875), L. H. 10 Q. B. 161, Quain, J. ; R, v. 
Limdle (1863), 23 L. J. Q. B. 345, Willes, J. ; Bmtham v. Soyle (1878), 3 Q,. B. 
D. 289 ; Z. B. % S, G. R. v. TFatson (1878), 3 C. P. B. 429 ; 4 C. P. B. 118; 
Saunders v. 8. B. R. (1880), 5 Q. B. B. 463, Cockburn, C.J. ; By son v. L. ^ iV. 
rr. R. (1881), 7 Q. B. B. 32. 

(i) Snffam v. W. Staffordshire Rail. Oo,^ (1894) 2 Q. B. 821. 

(Jc) Sanies v. Bridgman^ (1*698) 1 Q. B. 253; Lone y. Voljj^ (1896) 1 Q. B. 
256. 

(5 Gcntcl y. Rap:ps, (1902) 1 IC. B. 160. 
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mission of their rules and bylaws to the registrar of friendly 
societies, or some other public officer or department, for sanction. 
Such rules differ from ordinary bylaws in being the basis of the 
terms of membership of a particular society, and not being a 
local law. They resemble the articles and regulations of a 
limited company as to its internal management, and may be 
treated as ultra vires on the same principle [m), i.e,, their validity 
or invalidity depends on observance of the statutory directions 
as to the mode of passing, registering, and obtaining sanction, 
and on the question whether their contents are in accordance 
with the powers of internal legislation given by the statute [n ) . 
But the certificate of the sanctioning officer is not conclusive 
in favour of the validity of a rule plainly ultra vires ip). 

(e) There is some difference of judicial opinion as to whether a 
bylaw is severable or divisible. In Clark v. Benton (1830), 1 

B. & Ad. 92, 95, Bayley, J., said that a bylaw if severable can 
be good in part and bad in part ; and in Byson v. L, ^ iV. W. 
Rail. Co. (1881), 7 Q. B. D. 32, Bindley and Mathew, JJ., 
treated the bylaw there in question as severable. In Saunders 
V. South-Eastern Rail. Co. (1880), 5 Q. B. D. 456, 463, Oockburn, 

C. J., said: ‘^Not only is it essential to the validity of a bylaw 
that it be reasonable, but also that a bylaw being entire, if it be 
um*easonable in any particular, shall be void for the whole.” 
But in Strickland v. Hayes, (1896) 1 G. B. 290, 292, Bindley, 
B.I., said: There is plenty of authority for saying that if a 
bylaw can be divided, one part may be rejected as bad while the 
rest may be held to be good” {p). When breach of a bylaw is 
punishable as an offence, it is difficult to divide the bylaw so as 
to leave the valid and quash the invalid portion, but there seems 
no insuperable obstacle to doing so in a proper case. 


[m) See Murray y. Scott (1884), 9 App. Cas. 519 ; Re Sunderland 2>C>th V)ihersal 
Ruilding Society (1890), 24 Q,. B. 1>. 394 ; Sixth West Kent Mutual Building 
Society v. Shore, (1899) 2 Ch. 64, n. ; Same v. Kills, (1899) 2 Oh. 60 ; Strohmenger 
V. Fimhury Rermanent Investment Building Society, (1897) 2 Ch. 469. 

{n) Such rules may also be illegal if iu restraint of trade : see Sivaine v. 
W'ihon (1890), 24 Q. B. D. 252 ; Chamherlaud s Wharf, Ltd. v. Smith, (1900) 2 
Ch. 605 (C. A.) : Kowden v. Torhshre Miners’ Association, (1903) 1 K. B. 308. 

ig) Laing v. Reed (1869), 5 Ch. App. 4, 5, Hatherley, L.O. ; Cullerne v. London, 
^c. Building Society (1890), 25 Q. B. D. 485 (C. A.). 

{p) This case haa been doubted and distinguished on points not affecting the 
dictum above quoted: see Burnett v. Berry, (1896) 1 Q. B. 641; Thomas v. 
Sutters, (1900) 1 Oh. 10, 14, Bindley, L.-J. ; Gentel v. Rapps, (1902) 1 K. B, 
160, 163, Alverstone, C.J. 
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1. Eeferences to the common law in this chapter must he 
taken as also applying to equity, inasmuch as the fusion of the 
Courts of law and equity, and the provision that equity is to be 
administered in preference to law where their rules conflict {ci)^ 
have in eifect constituted a new lex non scHptcL 

A statute may extend the common law to cases which it did 
not cover, or restrict or exclude its operation as to oases which 
it did cover, or merge it wholly in the statute law, e.g., by 
codification. 

It frequently becomes important to decide whether a statute 
has altered or affected law or equity as declared by the judges (fi). 
Thus, in Moore v. Knight, (1891) 1 Oh. 547, Stirling, J., 
had to determine whether the decision in Blair v. Bromleg 
(1848), 2 Ph. 354; 5 Hare, 542, was affected by sect. 8 of the 
Trustee Act, 1888 (51 & 52 Viet. o. 59), which extended the 
Statute of Limitations to certain breaches of trust. 


[a) Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 25, sub-s. II. 

\h) But see hereon Banlz of JEnghndY. Tagliano, (1891) A. C. 107, 144, Lord 
Herscbell. 
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In case of conflict case-law must of course yield to statute law. 
Many enactments are aimed at particular judicial decisions, either 
declaring them to have been erroneous, or altering the law as laid 
down in them. And it is a matter of every-day occurrence for the 
Courts to consider whether the wording of an enactment shows an 
intent to get rid of some rule of case-law (c) . Thus, in Handley v. 
Handley, (1891) P. 124, 127, Lindley, L. J., said : Sect. 35 of the 
Matrimonial Causes Act, 1859 “ enacts that the Court may 
make such provision as it may deem j ust and proper with respect 
to the custody, maintenance, and education of the children the 
marriage of whose parents is the subject of the suit. The 
language is express and unmistakable, and clearly gives to the 
judge of the Divorce Court a wide discretion as to the custody 
of the children, though not a discretion which cannot be the 
subject of an appeal. This discretion, in my opinion, overrules 
both the common law rules and the Chancery rules as to the 
custody of children which were in force when the Act was 
j)assed. The judge is not bound to follow any of these rules, 
though he will have regard to them in exercising his discretion ; 
but he will be mainly guided by the particular circumstances of 
the case before him.’^ 

The common law,’^ says Lord Coke (1 Inst. 115 b), has 
no controler in any part of it but the High Court of Parliament, 
and if it be not abrogated or altered by Parliament it remains 
still. If it is clear that it was the intention of the Legislature, 
in passing a new statute, to abrogate the previous common law 
on the subject, the common law must give way and the statute 
must prevail [d) ; but there is no presumption that a statute is 
intended to override the common law, and if, as Coleridge, J., 
said in R. v. Seott (1856), 25 L. J. M. C. 133, there is “ a Beem- 
ing conflict between the common law and the provisions of a 
statute,’’ it is not right to begin ^^by assuming at once that 
there is a real conflict and sacrificing the common law;” we 
ought rather to proceed in the first place “by carefully examin- 
ing whether the two may not be reconciled, and full effect given 
to both.” “ It is a sound rule,” said Pyles, J,, in R. v. Morris 
(1867), L. E. 1 C. C. E. 90, at p. 95, “ to construe a statute in 
conformity with the common law rather than against it, except 
where and so far as the statute is plainly intended to alter the 
course of the common law.” Thus, in Warden of St. PauVs v. 
Pecvfi of St. PauVs (1817), 4 Price 65, it appeared that 37 Hen. 8, 
c. 12, enacted that “the citizens and inhabitants of London should 
pay tithes yearly.” Upon an action being brought against the 

(c) JE.g. the Orimina] Evidence Act, 1898 (61 & 62 Viet. c. 36) ; and see 
Burge v. Ashleij <§• Smith, Ltd., (1900) 1 Q. B. 744 (C. A.) ; Steele v. M^Kinlay 
(1880), 6 App. Gas. 754. 

{d) The dictum, of Coke that an Act of Parliament cannot overrule the prin- 
ciples of the common law is not now accepted. See Maine, Hist. Early Inst, 
p. 381; Dicey, Law of Constitution (6th ed.), 39, 59, n. ; and as to colonial 
laws, 28 & 29 Viet. c. 63, post, Part II. ch. ix. 
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Dean of St. Paul’s for non-payment of tithes, it was argued 
that, being an ecclesiastical person, he was exempt from pf'iying 
tithes in accordance with the common law maxim, Ecclesia 
ecclesim dcchnas solvere non dehet. It was held, however, that as 
there was an express Act of Parliament charging every house 
generally in the parish, except certain houses which are ex- 
pressly exempted . . . therefore, the Act of Parliament not 

having expressly discharged him, the Dean was liable . . . 

because the maxim was contravened by the express words of an 
Act of Parliament.] As a general proposition of common law 
the sheriff is entitled to poundage on money obtained by the 
execution creditor by operation of law, whether by sale of the 
goods of the judgment debtor, or by being paid out. By 
sect. 46 of the Bankruptcy Act, 1883 (46 Sc 47 Yict. c. 52), “ the 
costs of the execution ” are made a charge on any property 
delivered over to the ofBcial receiver in bankruptcy under the 
section. In Re Ludmore (1884), 13 Q. B. D. 415, 417, Cave, 
J., held that the expression “ costs of the execution ” must be 
governed and construed by the general rule above stated, and 
that consequently the sheriff was not entitled to poundage unless 
he had sold the goods seized or had been paid out before the 
intervention of the official receiver. 

^ [There is a very lengthy and learned discussion in Coke upon 
Littleton by Hargrave and Butler, 115 a, note (15), ed. 1832/ 
upon the effect of a statute upon a custom, leading to the con- 
clusion that a statute which is in the affirmative does not take 
away a custom ; but it seems doubtful whether even a statute 
expressed in negative language can do so if it is merely 
declaratory of the existing law {e ) .] 

Windsor Corporation y , Taylor, (1899) App. Cas. 41, 
custom. 49, Lord Davey said : ^"1 hold it to be an indisputable proposi- 
tion of law that where an Act of Parliament has, according to 
its true construction, to use the language of Littledale, J. (/), 

^ embraced and confirmed ’ a right which had previously existed 
by custom or prescription, that right becomes thenceforward a 
statutory right, and that the lower title by custom or prescription 
is merged in and extinguished by the higher title derived from 
the Act of Parliament” (g). This doctrine also applies to a 


{e) [As to this see the cases of Mayor of London v. Ckaford (1677), 2 Moi- 39 
andi?. Y. Lugh (1779), 1 Dough 188 ; alsoi?. v. OliartfSlO), L. E. 1 C. 0. E. 237’ 
240, as to the effect of affirmative words in a statute upon a liability which has 
immemoriaUy existed. A local custom cannot be set up against a statute ; thus, 
a custom in Southampton that every pound of butter should weigh 18 ounces 
was held had, as being contrary to 14 Cbas. 2, c. 26: Mohle v. (1789), 

3 T. E. 271. See also Truscott v. Merchant Taylors^ Co. (1856), 11 Ex. 855, 863 J 
(/) In the Islington Market Bill (1835), 3 01. & E. 513 ; and see the Windsor 
case, (1898) 1 Q. B. 186 (C. A.) ; (1899) A. C..41, 51, Lord Ludlow; Mayor of 
Manchester Lyons (1882), 22 Ch. D. 287, 291, n., 301 ; Maijor of Manchester v. 
Beverley (1876), 22 Oh. D. 294, n. ; and Mbergavenny Improvement Commissioners 
V. Straker (1889), 42 Ch. D. 83, 89. 

(y) On this subject see Stevens v. Choivn, (1901) 1 Ch. 894, 900, Earwell, J, 
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franchise or charter created by grant from the Crown. The 
result of the doctrine is that the repeal of the statute dealing 
with a right previously existing by custom, charter, prescription, 
or franchise does not revive the old right as it stood before the 
repealed statute was passed, unless an intention to do so is clearly 
indicated. Where the statute which superseded the franchise 
was of a tem]3orary character, it seems uncertain whether on 
the lapse of the statute the old right would revive (A). 

Where the Legislature directs that a thing shall at all events 
be done, the doing of which, if not authorised by the Legislature, 
w^ould give a right of action or suit to persons affected by the 
act or omission, the right of action is taken away ’’(z) ; [for if, 
as the Court said in 'Vaughan v. Taff^ Vale Rail. Co. (i860), 29 
L. J. Ex. 347, “ the Legislature sanctions the use of a particular 
means for a given purpose, that sanction carries with it this 
consequence, namely, that the use of the means itself for that 
jourpose is not a proceeding for which an action will lie indepen- 
dent of negligence.’’ And in R. v. Pease (1832), 4 B. & Ad. 
30, an action wms brought against the Stockton and Darlington 
Eailway by a person whose horse, wLile passing along a public 
road near the railway, had been frightened by the noise of the 
locomotive engines. It appeared that the railway had been 
made in pursuance of powers given to the defendants by an Act 
of Parliament, but the plaintiff contended that although the Act 
in question gave the defendants power to use locomotive 
engines, it did not follow^ that the common law’ rights of the 
public in general were taken away by the Act so as to prevent 
an action at common law from lying if the power granted by 
the Act were used so as to create an annoyance. But the 
Court held that when the Legislature gave to the defendants 
unqualified authority to use the locomotives, they must be 
presumed to have knowm that the railway would be adjacent to 
the public highway, and that the part of the public which 
would use the highway would sustain some inconvenience, 
which inconvenience there was nothing unreasonable in suj)pos- 
ing that the Legislature intended the public to sustain for the 
sake of the greater good to be obtained by other parts of the 
public from the railway, and consequently that the common law 
right of action on account of the annoyance was taken away.] 
Doubts were for some time expressed by judges as to the correct- 
ne^ of this decision (Z;) ; but its authority is established by 
the decisions in R. R. 8. 0. Rail. Co. v. Truman (1885), 11 
App. Cas. 45, 50 (/), and Coioper Essex y. Acton L. B. (1889), 14 
App. Cas. 153, the latter being with reference to the effect of 


(A) New Windsor Corporation y . Taylor, (1809) A. C. 41, 45, Halsbury, L.C. ; 
but see Gioynne v. Trewitt, (1894) 2 Oh. 616. 

(i) Metropolitan Asylums Board v. Mill (1881), 6 App. Cas. 203, Lord Black- 
burn. 

[h) In BowellY. Fall (1880), 5 Q. B. D. 597, 601, Bramwell, L.J. 

[1] Vide ante, p. 245. 
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sewage works on an owner of land near, but not physically next 
to, the lands taken by a local authority under compulsory 
powers. And the doctrine has been also accepted by the 
Judicial Committee in numerous decisions (w?.). [It must not, 
however, be forgotten that where persons are authorised by 
statute to create what would otherwise amount to an indictable 
nuisance, they are bound without any express enactment to 
mitigate the nuisance and diminish the annoyance arising there- 
from by every means in them power 

The most conspicuous instances of interference by statute 
with common law rights are the cases where land may be taken 
compulsorily by statute (Lands Clauses Acts), or where acts 
which, but for the statute, would be ground for indictment 
or action, are authorised by the statute, and under it may be 
done, either without regard to common law rights at all, or sub- 
ject to compensation to be awarded by sjoecial statutory pro- 
cedure (o). 

2. Coke says (2 Inst. 200), that ^4t is a maxime in the 
common law that a statute made in the affirmative without 
any negative expressed or imj)lied doth not take away the 
common law.’’ But it is doubtful whether this statement can 
be described as a maxim or considered as more than a very 
feeble presum23tion. In Mayor of London v. R. (1848), 13 Q. B; 
33, note (c/), Aldorson, B., said in the course of the argument : 

The words ‘ negative ’ and affirmative ’ statutes mean nothing. 
The question is whether they are repugnant or not to that 
[common law^] which before existed. That may be more easily 
shown when the statute is negative than when it is affirmative, 
but the question is the same.” And the true rule for inter- 
preting statutes which may affect the rules of common law and 
equity, and legal and equitable remedies (whatever be the form 
of the statute), is to consider whether the statutory provision 
is repugnant to the former substantive or adjective law, or 
whether it merely operates to strengthen the former law by 
giving more effectual remedies, whether exclusive or alternative. 
This subject has already been discussed [ante^ p. 206 etseqi) with 
reference to remedies for breaches of statutes, and it is sufficient 
to refer to that chapter, and in particular to the observation of 
Willes, J., in Wolverhampton New W. W. Co.r. Ilawlmford (p), 
printed ante, p. 212. In Stevens v. Chown, (1901) 1 Ch. 894, 
the point in dispute was as to the effect of the Sidmouth 
Market Act, 1839 (2 & 3 Yict. c. Ixxx.), upon the common law^ 
Barwell, J., held that the statute simply re-enacted the old 


i^m) Municipality of Haleigh v. Williams, (1893) A. C. 540 ; Canadian IFacific 
Pail. Co. V. Parlce, (1899) A. 0. 535 ; mde ante, p. 246. 

{f) Vide ante^ p. 245. 

(o) Tide ante, p. 245. 

{p) (1859), 28 L. J. 0. P. 242, 246 ; 6 0. B. N. S. 336 ; and of. Stemis v. 
Chown, (1901) 1 Ch. 894. 
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common law right to the market referred to in the preamble, 
and applied it to a new market building as and when substituted 
under the powers of the Act for the old market. He held, there- 
fore, that the case came within class (1), and that the rights of 
property in the market could be protected not merely by the 
particular remedy. 

(a) The provision by a statute of a particular remedy for the 
infringement of a right of property thereby enacted or 
recognised as re-enacted does not oust the jurisdiction of the 
High Court to protect the right by equitable remedies such as 
injunction unless express provision is made excluding such 
remedy. And this rule, it would seem, applies even where the 
particular remedy bars a common law right of action. 

The remedies enforceable in the Court of Chancery now vested 
in the High Court are wider than the old common law remedies, 
and there is nothing (except the express provisions or necessary 
implication of a statute) to prevent the Court from granting an 
injunction to prevent the infringement of a newly created 
statutory right of such a character that the Comb would on its 
original jurisdiction take cognizance of it [q). 

[In Dr. Fosters case (161o), 11 Co. Eep. 64, .it was held that 
“in a writ of mesne the process at common lavv^ was distress 
infinite, and although the Statute of West. 2 (13 Edw. 1, e. 9) 
gives more speedy process, and in the end forejudger, yet the 
plaintiff may take which process he wdll, either at the common 
law or upon the said statute '' (3 & 4 Yict. c. xxw. s. 1). And 
where a private Act, after reciting that “ it would be convenient 
that persons having demands against the said company should 
be entitled to sue the secretary,'' enacted that “all actions to be 
commenced against the said company shall and lawfulh} may be 
commenced against the secretary,” it was held in Blewitt v. 
Gordon (1842), 1 Dowl. Pr. C. N. S. 815, that the enactment 
did not make it imperative to sue the secretary of the company, 
and that the common law right of bringing an action against 
any member of the company was not thereby taken away.] 

In Great Northern Fishing Co. v. Fdgehill (1883), 11 Q. B. I). 
225, the question arose whether the Bmjfioyers and Workmen 
Act, 1875 (38 & 39 Yict. c. 90), s. 4, gave any remedy against 
a seaman for breach of his contract in the face of the provisions 
of the Merchant Shipping Act, 1854 (17 & 18 Yict. c. 104), 
s. 2-^3 (r). Field, J., said: “The duty under consideration in 
this case is an ordinary obligation to perform an ordinary con- 
tract of service, to the breach of v/hich has been annexed the 
general remedy by action in favour of the employer ever since 
the contract of service itself. In order, therefore, to hold that 


[q) Stevens v. CJiown, (1901) 1 Oli. 894, 901, Farwell, J., and authorities there 
referred to. 

{r) Eepealed and re-enacted as sect. 225 of the Merchant Shipping Act, 1894 
(57 & 58 Viet. c. 60). 
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tlie employer is deprived of that remedy, the mere annexation of 
a new specific remedy would not he enough of itself ; it must 
also appear from the statute to have been the intention of the 
Legislature that the general remedy should not co-exist, other- 
wise the new remedy will be merely cumulative and in aid of 
the general one '' is). 

Unless the [But if, as Lord Cranworth said in O’ Flaherty v. ILLoweU 
^^nlistenh ^ C). 142, at p. 158, it appears that the statutory 

right could not, without very great inconvenience, co-exist with 
the ordinary common law right, and so must have been intended 
as a substitutional, not an additional, remedy,’’ the common 
law remedy will be held to have been taken away. Thus, in 
Steward v. Great' es (1842), 10 M. & W. 711, the question was 
whether the new statutory remedy given by 7 Geo. 4, c. 46, s. 9, 
that “ all actions against a copartnership shall and lawfully 
may be commenced against one or more of the public otBcers 
nominated as before mentioned,” annulled the common law 
right of suing an individual member of a company established 
under that Act. '^The liability created by the statute,” said 
the Court, 'As very different from that wLich would exist 
Vvuthout it, and it cannot be supposed that the Legislature 
meant to leave it to the option of any creditor whether the 
members of the company should be subject to one species of 
liability or the other. . . . The framers of the Act had in 

view the convenience of the public, and thereby provided a 
remedy more convenient to creditors than that at common 
law.”] 

New statutory (b) [If a new penalty is imposed by a statute for an offence 
offence pre- previously punishable at common law (t), the 

Tiously pun- statutory penalty is usually treated as cumulative and not 

ishable at as taking away the former penalty at common law. It is a 

is^pe^s^onally established principle,” said Ashhiirst, J., in if. v. 

cumulative, Sams (1791), 4 T. L. 202, 205, ^‘that when a new offence is 
created by an Act of Parliament, and a penalty is annexed to it 
by a separate and substantive clause, it is not necessary for the 
prosecutor to sue for the penalty, but he may proceed on the 
prior clause on the ground of its being a misdemeanour” (ir). 


p) He cited M(ajo/\ of ZichJieJd v. Shnpson (1845), S Q. B. 65. 

{i)^ [X^Oiere a statute inflicts a penalty for some oflence which was befof^ the 
passing' of the statute punishable in the spiritual Courts, the Jurisdiction of the 
spiritual Court is taken away by the statute if the penalty is inflicted directly 
eo nomine for punishment of the same ofience as the ecclesiastical censure : Cori/ 
V. Fepper (1679), 2 Lev. 222. But if the ecclesiastical censure and the temporal 
penalty are diverso %ntuitu, the Jurisdiction of the Ecclesiastical Court is not 
taken away: Middleton v. Crofta (1736), 2 Atk. 650.] 

ill) It is more accurate to caU it alternative, for at common law no person may 
be twice punished for the same offence: li. v. Miles (1890), 24 Q. B. H. 423 
431 ; and see Int. Act, 1889, s. 33. ’ 

(x) Vide ante, pp. 207, 208 : and see West v. Moionman (1880), 14 Ch. D. Ill 
120, Brett, L.J. ; Cooper v. Whittingham (1880), 15 Ch. D. 501, Jessel, M.R. ’ 
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Thus, in R, v. Robinson (1759), 2 Burr. 800, 804, the defendant 
was indicted at common law for refusing to obey an order of 
quarter sessions made upon him to keep and maintain his 
grandchildren. It was objected on his behalf that, since the 
Poor Relief Act, 1601, s. 11, prescribed a particular penalty for 
this offence, the offence was no longer indictable at common 
law. But this objection did not prevail, for although the rule 
is certain that where a statute creates a new offence by pro- 
hibiting something that was lawful before, and appoints a 
specifie remedy against such new offence by a particular method 
of proceeding, that particular method of proceeding must be 
pursued and no other, yet nevertheless if an offence was 
antecedently punishable at common law, and a statute is passed 
which prescribes a particular remedy by a summary proceeding, 
either method of proceeding may be pursued, because there the 
method of proceeding is cumulative, and does not exclude the 
common law punishment ” (^).] 

In the absence of a special and exclusive statutory remedy, 
common law and equitable remedies apply to enforce statutory 
rights or liabilities (s). This rule is welJ stated by Lord Eldon 
in WealY, West Middlesex Wditerworks (1820), 1 Jac. & Walk. 
358, 371 : Where an Act of Parliament as this [46 Greo. 3, 
c. 11] directs things to be done, or to be forborne to be done, 
the Legislature either provides the means for compelling such 
acts to be done, or restraints to prevent these being done which 
are to be forborne to be done, or if the Act contains no provision 
of either kind, the Legislature acts upon the supposition that 
the enactments are complete so far as they go, and that the laws 
of the Courts of common law and equity are sufficient to enforce 
the rights which the King’s subjects have under the Act. But 
if it turns out that the Courts of law can give nothing but 
damages and that the Courts of equity cannot interfere to compel 
a specific performance ... it is a defect which, whether it pro- 
ceeded from a mistake of the Legislature, or, if I may say so, from 
its negligent inattention, no Court can supply.” The Legisla- 
ture has not said that the Courts can legislate, but that the Act 
is to be carried into execution by the knowm rules of law and 
equity ; and the Courts are bound to try to find out, if possible, 
from the enactments or from the said rules, the means of enforc- 
ing the intention of the Legislature. In Booth v. Traill (1883), 
12 Q. B. D. 8, an application was made to attach as a debt 
money which had accrued due to a retired police constable 
under 11 & 12 Viet. c. 14. In opposition it was contended that 
the money was not a debt, and could not therefore be attached. 
Coleridge, C.J., said (p. 11) : ^‘It appears to me to be none the 
less a debt because no particular mode of enforcing the pay- 


43 Eliz. c. 2. 
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(y) Vide ante, p. 279. 

(;:) Vide ante, p. 210 et seq. 
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ment is given by the statute. When there is a statutory 
obligation to pay money, and no other remedy is expressly 
given, there v/ould be a remedy by action.’^ 

(c) [If a statute creates a new variety of something which 
previously existed at common law (for instance, if a new kind 
of felony is created by statute), all common law incidents will 
attach to that new variety. It is a general rule,” says 
Hawkins (Pleas of the Crovm, Bk. II. p. 444), “that where a 
statute makes an offence felony, it gives it the like incidents 
that belong to a felony by the common law.” And again, 
in Bk. I. p. 107, he says that it “ is incidentally implied in 
every statute making an offence felony, that every such statute 
does by necessary consequence subject the offender to the like 
attainder and forfeiture, &c., and also does require the like 
construction to all intents and incident to a 

felony at common law.” In The Goalheavers'’ case (1768), 1 
Leach, C. C. (2nd ed.) 61, it was held that a “newly created 
felony necessarily possessed all the incidents which appertain 
to felony by the rules and princijdes of the common law,” and 
therefore that persons aiding and abetting in the commission of 
a felony created by statute were equally guilty as principals. 
On this ground it was held in Gray v. R. (1844), 11 01. & F. 
427, that the common law right of peremptory challenge of 
jurors attached where the prisoner was tried for a felony 
punishable under 7 Will. 4 & 1 Yict. c. 85. “ It is sub- 

mitted,” said Mr. Napier, the prisoner’s counsel, “ that a right 
to a perehiptory challenge is incident to a felony of every kind, 
whether at common law or by statute, for that the simple crea- 
tion of a felony by statute gives it all the incidents which 
attend an existing felony ”(«). In Lemiger v. it. (1870), 
L. R. 3 P. 0. 282, it appeared that by sect. 37 of the Vic- 
toria Juries Statute, 1865 (No. 272), the common law right of 
peremptorily challenging twenty jurymen in a criminal trial 
was extended, with a limitation, to the colony, and by sect. 38 of 
the same statute provision was made for allowing a mixed jury 
in the case of an alien, and the question then arose whether the 
right of peremptory challenge extended to the case of a mixed 
jury. It was held by the Judicial Committee that it did so 
extend, on the ground that the common law relating to juries, 
in the absence of any positive statutory enactment to the con- 
trary, was not affected by the statute of 1865 (as that stafute 
merely prescribed the composition of a mixed jury), and was 
applicable to the denizen as well as to the alien portion of a 
jury. “ The statute,” said the Court, “being in the affirmative, 
leaves the common law as to this unaffected ... so that the 
right of peremptory challenge is not in any way prejudiced.” 
[In Riche v. Ashlmry Carriage Co, (1874), L, R. 9 Ex. 263, it 


{d) See Arclib. Cr. Pi. (23rd ed.) 198, 199. 
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was held by several judges that a corporation created by statute 
possessed all the attributes of a corporation at common law, 
unless any of those attributes were expressly taken away by 
the statute which created it. In Ashbury Carriage Co. v. 
Riche (1875) , L. E. 7 H. L. 653, 685, Lord Hatherley enunciated 
this proposition as follows : When once,’’ said he, “ you have 
given being to such a body as this, you must be taken to have 
given to it all the consequences of its being called into existence, 
unless by express negative words in the statute you have 
restricted the operation of the acts of the being you have so 
created.”] 

But these dicta are probably too widely stated. The differ- 
ence between a statutory corporation and a corporation incor- 
porated by royal charter is well settled : the former can do such 
acts only as are authorised dhectly or indirectly by the statute 
creating it ; the latter, speaking generally, can do everything 
that an ordinary individual can do. But few corporations in 
modern times have all the freedom of the common law. Muni- 
cipal corporations, though chartered, are subject to the restric- 
tions imposed by the Municipal Corporations Act, 1882, even as 
to their borough fund (^), and modern commercial corporations 
are rarely chartered, and come into being either by special Act {c) 
or under the Companies Acts. 


[h] See Att.-Gen. v. Manchester Corporation, (1906) 1 Ch. 643, 651, Farwell, J. 
(tf) Ctagg v. Medway Ujoper Navigation Co., (1903) 1 Ch. 169 (C. A.), where the 
question was as to the power to secure authorised loans by mortgage. 



288 


General rule. 


CHAPTEE Y. 


EFFECT ON PRIOR ENACTMENTS. 


PAGE 

1. General rule . . . 288 

2. Express repeals . . . 289 

Metliods as to . . 289 

Implied savings . .290 

Qualified repeals . .291 

Eepeal does not reYive dead 

law . ^ . . . 292 

Construction of repeal 
clauses . . . 293 

3. Statute law revision . .293 

History . . . 293 

Metliod . . .294 

Saving clauses . .295 

Effect . . . .296 

Eepeal of preambles . . 296 

4. Incorporation of one Act 

witb another . . .297 

5. Explanatory Acts . . 298 

6. Consolidation Acts . . 298 

7. Codification Acts . . 300 

8. Implied repeal . . . 302 


PAGE 

9, Effect of affirmative enact- 

ments on each other . 304 
What Acts are affirma- 
tive .... 305 
When remedies under 
different statutes are 
alternative . . 306 

10. Eules as to contrariety 

between statutes . 307 

(a) Eepeal of general by 

special Act . , 309 

(b) Curtailment of prior 
Act without repeal . 309 

(c) Eepeal not implied 

from recitals or sche- 
duled forms . .311 

(d) Intention to be re- 

garded rather than 
grammar , . .311 

(e) Eepeal of special by 

general enactment . 314 
Effect on estate Acts . 315 


1. Parliament, in tlie exercise of its supreme legislative 
capacity, can extend, modify, vary, or repeal Acts passed in the 
same or previous sessions («). It is, consequently, a matter of 
daily business for the Courts to consider the exact effect of later 
upon earlier enactments, in order to see whether they can 
wholly or in part stand together. The rule of law on the 
subject is thus stated hy North, J., in Re WiUiams (1887), 
36 Oh. D, 573, 578 : “ The provisions of an earlier Act may be 
revoked or abrogated in particular cases by a subsequent Act, 
either from the express language used being adcbessed to^the 
particular point, or from implication or inference from the 
language used.” The particular rules of construction applicable 
for the enforcement of this rule are stated in the rest of this 
chapter, mainly with reference to repeal, as modification of prior 
enactments is in substance either a partial repeal, or imposing 
some condition or fetter upon the operation of the earlier 
law (/>). 

{(() Vide post, p. 289. 

\b) As to enabling Acts, sec ante, p. 228 ct seq. 
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2. To ascertain wlietlier a public general statute of England (c) , Express 
Great Britain, or tbe United Kingdom is expressly repealed it repeals, 
is best to refer to tbe chronological table to the statutes 
annually published under official authority [d). At the end of 
each annual volume of the statutes published by authority will 
also be found a table (iii.) showing the effect of tljie year's 
legislation on former statutes. The chronological table does not 
take notice of the repeal of preambles or of certain minor 
abbreviations of former statutes effected by Statute Law 
Eevision Acts {e ) ; but these excisions can be ascertained by 
reference to the text of the statutes jDrinted in the second revised 
edition of the statutes or to the Eevision Ants themselves. 

With reference to the subject of express repeal, statutes fall 
into two classes — those passed before and those passed since 
1793. Acts prior to that year, unless a contrary intention 
appeared, all came into force as of the first day of the session in 
which they were passed (/). But since that date they pre- 
sumably come into force on the day when they receive the royal 
assent [g). It was therefore deemed needful to insert in all 
Acts a section empowering the amendment, alteration, or repeal 
of any enactment in the session in which it * was passed. 

This provision was probably superfluous (7) , inasmuch as Parlia- 
ment is not fettered by any restrictions in its supreme legislative 
authority such as are imjcosed upon the legislatures of the 
United States, e.g. as to passing ex post facto laws (/). And it 
appears to be a constitutional necessity as well as an established 
rule of construction that the last utterances of the Legislature 
should prevail over prior statutes inconsistent with it f) ; but 
the clause above mentioned was usually inserted until 1850, 
when it was inserted in Brougham's Act (13 & 14 Viet. c. 21, s. 1). 

It is now incorporated in the Interpretation Act, 1889, s. 10. 

It is now usual to annex a repeal schedule to all Acts which Methods of 
considerably alter the statute law, by which means many doubts ^epeaf^ 


(f) As to repeals of Scots Acts, see Statute Law Eevision (Scotland) Act, 1006 
(6 Edw. 7, c. 38) ; as to repeals of statutes of Irish ParHaments, see ante, p. 46. 

{d) It is to be noted that this table only g-ives the statute which finally 
repealed a former statute or set of enactments, and that occasionally enactments 
are repealed twice over, either per incurlam or in order to complete uno iotu 
repeal previously made piecemeal of all or some of the enactments intended to 
be swept away. In other words, the table shows the latest action of the Legis- 
latu^ in repealing a former enactment, and it is not necessarily to he inferred 
that no part of the enactment had been repealed before the time indicated by 
the repealing enactment mentioned in the table. 

(e) See 61 & 62 Viet. c. 22, s. 1. 

(/) Vide ante, p. 50. 

{q) 33 Geo. 3, c. 13. Vide post, p. 319. 

[h] Sect. 18 of the Customs and Inland Bevenue Act, 1889 (52 & 53 Viet, 
c. 7), was repealed by sect. 15 of the Eevenue Act, 1889 (52 & 53 Viet. c. 42), 
in consequence of the decision of the Court of Appeal in Inland Revenue Com- 
missioners V. Angus (1889), 23 Q. B. D, 579. 

(t) See the Act of 1886 (49 & 50 Viet. c. 11) to provide for assessing com- 
pensation for the Piccadilly riots. 

(/.;) Re Derbyshire and Staffordshire County Councils (1890), 54 J. P. 566, Cave, I. 

_ H. XJ 
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as to ttie inconsistency of enactments are settled hj Parlia- 
ment (/). In some cases a provision is inserted to the effect 
that “ all provisions inconsistent with the Act are repealed/’ by 
which lawyers are simply put on inquiry as to inconsistency, or 
left to wait till, by a Statute Law Ee vision Act, the virtually 
repealed enactments are expurgated ; for an Act repealing all 
enactments inconsistent with itself really goes no further than 
the general law. 

IJsually the sole questions arising upon express repeal are the 
extent of the terms employed, and the qualifications, if any, 
stated or implied in the repealing enactment. The former 
question is dealt with in the chapter on “Mistake” iinfra^ 
Part II. ch. viii.). 

To constitute express repeal there must be not only reference 
to the prior Act, but also the use of words apt to effect its 
repeal. Thus, in a Canadian case the reference contained 
in a subsequent Act to a prior Act as being effete was held 
insufficient as not amounting to legislation {jji). 

Difficulties sometimes arise as to the extent of a repeal owing 
to the mode of reference to the earlier enactment (w). But 
these are removed as to Acts passed after 1889 by sect. 35 (3) of 
the Interpretation Act, 1889, wdiich provides that “a description 
or citation of a portion of another Act shall, unless the contrary 
intention appears, be construed as including the word ^ section’ or 
other part mentioned as forming the beginning and as forming 
the end of the portion comprised in the citation ” (o). 

Certain savings are implied by law even in express repeals. 
In Acts passed after 1889 certain savings are implied by statute 
in all cases of express repeal, unless a contrary intention appears 
in the repealing Act. They are as follows [p) : — 

The mere repeal does not — 

“ Eevive anything (ff) not in force or existing at the 
time when the repeal takes effect ; or 

{l) Garnett y. Bradley (1878), 3 App. Cas. 944, 965, Lord Blackburn. Mr. 
Greaves pointed out in 1861, as to the Statute-book, as he knew it, that there 
are many instances in which even direct repeals which refer to the enactment 
intended to be repealed are so worded that it is impossible to ascertain how 
much of the old statutes are repealed. Here there must be actual legislation to 
fix what is and what is not repealed.” A second class of repeals is one that has 
been adopted of late years. It is the repealing in express terms every enact- 
ment inconsistent with the Act in which the repeal is found, without referring 
to any Act at all ; so that doubt is thrown on every previous enactment, and it 
must be compared with the whole and every part of the repealing Act to 'ascer- 
tain whether it is repealed or not. Such repealing clauses are nearly as bad as 
implied repeals, which abound in the Statute-book, and are the most difficult of 
all to ascertain: Greaves, Criminal Law Consolidation Acts (2nd ed.), Inti*, 
p. xvii. See 56 & 57 Viet. c. 61, s. 2. 

{in) Scottish American Investment Co, v. Blora (1881), 6 TJpp, Can. App. 637. 

[yi) Vide ante, p. 202. 

(o) This was a common form which for some time previously had been inserted 
in the schedule to Acts containinsr many repeals. 

(p) Int. Act, 1889, s. 38 (2). See Roberts v. Botts, (1893) 2 Q. B. 33 ; (1894) 
1 Q. B. 213. As to the difficulties created for draftsmen by this section, see 
Thring, Practical Legislation (ed. 1902), p. 99. 

{q) This includes a statute, law, or right. It certainly requires very clear 



JHejjcaung Clauses, 


291 


Affect tlie previous operation of any enactment so 
repealed, or anything duly done or suffered under any 
enactment so repealed (/’) ; or 

Affect any right, privilege, obligation, or liability 
acquired, accrued, or incurred under any enactment so 
repealed {s) ; or 

Affect any penalty, forfeiture, or punishment incurred 
in respect of any offence committed against any enactment 
so repealed ; or 

Affect any investigation, legal proceeding or remedy 
in respect of any such right, privilege, obligation, liability, 
penalty, forfeiture, or punishment as aforesaid ; and any 
such investigation, legal proceeding, or remedy may be 
instituted, continued, or enforced, and any such penalty, 
forfeiture, or punishment may be imposed as if the 
repealing Act had not been passed.’’ 

It had been usual for some years to insert provisions to the 
effect above stated in all Acts by which express repeals were 
effected. The result of this new enactment is to make a general 
rule out of what had been a common statutory form, and to 
substitute a general statutory presumption as to the effect of an 
express repeal for the canons of construction hitherto adopted. 

In some cases an amending Act has been held, by necessary 
implication, to continue certain essential provisions in a repealed 
Act. In Wigram v. Fryer (1887), 36 Ch. D. 87, a local Act 
incorporating the Lands Clauses Acts was subsequently amended 
by an Act repealing sect. 33 of the prior Act, which contained 
provisions as to selling or letting. But North, I., held that the 
repealing Act by implication continued, for the execution of the 
purposes of the amending Act, the powers given by sect. 33. 

Where an Act confirming jurisdiction is repealed by a later 
Act containing a saving clause to the effect that the repeal shall 
not affect any jurisdiction created by the repealed Act, that 
jurisdiction, in the absence of inconsistency between the two 
Acts, should be treated as continuing notwithstanding the repeal. 

The rule is thus stated by Collins, M.E., in In re E., (1906) 
1 Ch. 730, which turned on the question whether sect. 5 of the 
Trustee Act, 1850, which applied to property held by a criminal 
lunatic, was wholly repealed by sect. 342 of the Lunacy Act, 
1890, which does not deal directly with criminal lunatics. He 
said (p. 736) : There were one or two other cases cited which 
have an important application to the present case, that is to say, 
cases where you find in an Act a repealing clause followed by a 

and unmistakable language in a subsequent Act of Parliament to revive or 
recreate an enforced right : Zauo'iY. Eenad^ (1892) 3 Ch. 402, 420, Lindley, L.J. ; 
and cf. GwynneY. Brewitt, (1894) 2 Ch. 616. 

(r) Por an application of this saving, see Heston and Isleworth Urban District 
Council Y. Grout, (1897) 3 Ch, 306, 313, Lindley, L.J. 

{s) As to the meaning of ‘‘ right accrued,” see Abbot v. Minister of Lands^ 
(1895) A. C. 425 ; Reynolds v. AU,^Gen. for Hova Scotia, (1896) A. 0. 240. 

V 2 


40 & 41 Viet, 
c. ccxssv. 

45 & 46 Viet, 
c. ccxzii. 


Qualified 

repeals. 


53 & 54 Viet. 

c. 5. 
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saving clause. There you have to see ho'w far the two enact- 
ments can co-exist. It seems to me that the principle laid 
down in those cases is applicable to the present case. And that 
principle is this : Where you have a repeal and you have also a 
saving clause, j^ou have to consider whether the substituted 
enactment contains anything incompatible with the previously 
existing enactment. The question is, Aye or No, is there 
incompatibility between the two ? And in those cases the 
judges, in holding that there was a saving clause large enough 
to annul the repeal, said you must see whether the true effect 
was to substitute something incompatible with the enactment in 
the Act repealed ; and that, if you found something in the 
repealing Act incompatible with the general enactments in the 
repealed Act, then you must treat the jurisdiction under the 
repealed Act as tanto wiped out. That is settled by the 
cases of In re Bmfield (t) and Hume v. Somerton {ii). In both 
those cases the judges relied upon the incompatibility of the 
substituted enactments with the old enactments, and held that 
in consequence of that incompatibility the jurisdiction under 
the old Act could not remain ; but they were prepared to hold 
that the saving clause would, if there were no incompatibility 
between the enactments, have the effect of annulling the repeal {oc). 

In this state of the authorities it appears to me that there is 
enough here to enable us to hold that under this saving clause 
the useful jurisdiction under the Act of 1850 in the case of 
criminal lunatics have not been absolutely wiped out. It would 
be a public misfortune if there were no jurisdiction over funds 
held by criminal lunatics, and, in my opinion, we are not bound 
to hold that in consequence of the Act of 1890 no such juris- 
diction now exists. On the contrary it seems to me to have 
been the intention of this saving clause to preserve that juris- 
diction. Accordingly, I am of opinion that the jurisdiction under 
the old Act remains, though the practice must be governed by 
the new Act.’^ 

Where an Act passed after 1850 contains a clause repealing 
a repealing enactment, this does not revive any enactment pre- 
viously repealed, unless words are added reviving the last- 
mentioned enactment (y). This provision supersedes the canon 

{t) (188G), 32 Cli. D. 123. In this case it was held that as the Rule#* of the 
Supreme Court, 1883, amounted to a code on the subject in dispute, it would be 
wrong to hold that a saving clause in the above form, preserved a further jui’is- 
diction established by the repealed Act. 

iu) (1890), 25 Q. B. D. 239. 

(x) The observations of Baggallay, L.J., in Sabers v. Oollycr (18S4), 28 Ch. D. 
103, 107, were considered and criticised. In that case the question arose 
whether the Statute Law Revision Act, 1883 (46 & 47 Viet. c. 49), had taken 
away the jurisdiction as to damages given to Chancery judges by Lord Cairns’ 
Act. • 

(y) Int. Act, 1889, s. 11 (1). Sect. 21 of the New Zealand Interpretation Act 
of 1888, which is framed on the Act of 1850, has been held only to create a 
presumption against revival w’here the context does not manifestly indicate a 
contrary intention. Lothian v. JBugden (1904), 23 N. Z. L. R. 901, 903, 
'Williams, J. See also ante, p. 281. 
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of construction previously adopted, and alters the presumption as , 
to the intention to revive a defunct law. Where an Act altering 
the common law is repealed hy an Act passed after 1889, repeal 
of the statute seems not to revive the common law unless a con- 
trary intention appears (z). 

The general rule as to the way in which repealing sections are 
to he regarded hy the Courts is well expressed in Hough v. 

Windus (1884), 12 Q,. B. D. 224. In that case a question arose 
as to the effect of the Bankruptcy Act, 1883 (46 & 47 Viet. c. 52), 
upon the Statute of Westminster the Second (13 Edw. 1, c. 18) 
and writs of elegit, Bowen, L. J., said (p. 227) : “It a23pears to 
me that the answer to this somewhat formidable argument [upon 
sects. 146 and 169 of the Act of 1883] is to be found in a study 
of the framework of the Bankruptcy Act, 1883, so far as it 
works a repeal of previous legislation. It does not seem to me 
to be possible, without misunderstanding the scheme of drafting 
which the Legislature has adopted, to treat the repealing section 
(169) as an independent section, or one intended to do more than, 
for sake of symmetry, to repeal expressly in a group those por- 
tions of previous statutes which had already been repealed by 
im23lication in the body of the Act. I have examined schedule 5 
in detail, which contains the list of previous Acts of Parlia- 
ment all or part of which is to be repealed by sect. 169, and I 
have come to the conclusion that the idea upon which the Bank- 
ruptcy Act, 1883, has been framed was to enact, in the first 
23lace specifically, a complete code of provisions which, so far as 
they are inconsistent with any previous legislation, would repeal 
it by implication, and then over again, at the very last, to clear 
the Statute-book, so to speak, by sect. 169, and to sweep into 
one compendious repeal section all the statutes and sections of 
statutes which in the earlier part of the Act had been impliedly 
done away with already, the Bankruptcy Act, 1869, being itself 
among the number.’’ 

3. The first proposals for the revision of the statute law were Statute Law 
made by Edward VI., James I., and Lord Bacon («), but the 
p)rocess of statute law revision did not begin till 1856, with 
the repeal in that year of a series of obsolete Acts ih). Since 
the establishment of the Statute Law Committee in 1868, 

Statute Law Bevision Acts are of almost yearly reciuTence. 

They have been applied to the Acts of the Irish, but not as yet 
to those of the Scottish Parliament (c) . It has already been 
pointed out (r/) that, theoretically, no English Act grows obso- 
lete. The result of this doctrine was that, in the absence of 


(::) Int. Act, 1889, s. 38 (2), Appendix C. 

(a) Vide Uuffhead, Statutes, voL i. Pref. p. xx. 

(^) Law Journal Newspaper, vol. xxiii. (1888), p. 413; Ilbert, Legis- 
lative Methods and Porms, p. 57. 

[c) Hitherto they have been left to grow obsolete; see ante, p. 6, post, 
p. 335, n. Seenowthe Statute Law Uevision (Scotland) Act, 1906 (6 Edw. 7, o. 38). 
id] Ante, p. 5. 
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an autlioiitative expurgation of tlie Statute-liook, there was 
always some danger of being brought within the four’ corners of 
some forgotten Act or the alternative of a lengthy and puzzling 
inquiry into the exact amount of inconsistency between older 
and newer Acts. 

Mr. E. S. Wright [e) pointed out in 1878 (/) that many Acts 
are retained in the Statutes Eevised (and this is so even in the 
second edition) which, although unrepealed as regards England, 
are yet for all practical purposes obsolete. And his view was in 
1890 indorsed by a select committee of the House of Com- 
mons (^ 7 ) on the first Statute Law Eevision Bill of that year : 
‘‘ Tour committee have been struck, in the course of their 
examination of the Statute-book, by the large number of 
statutes of little or no practical utility which still remain unre- 
pealed. This remark applies with special force to Imperial Acts 
now operative in Scotland or Ireland only, as well as to many 
Acts of the Parliament of Ireland before the Union. Modern 
repealing Acts have frequently been expressed to apply to 
England only where we find no reason to think that, in point 
of fact, the Act or part of an Act repealed for England has any 
practical application at the present day to the circumstances of 
Scotland or Ireland, as the case may be.’’ This expression of 
opinion has resulted in increased and emboldened activity in the 
Method. expurgation of dead law. The principles upon which the selec- 
tion of enactments for inclusion is made are thus stated in the 
memoranda prefixed to the Bills when introduced : — The first 
schedule is intended to comprise (as the preamble to the Bill 
states), besides superfluous w-ords of enactment, enactments 
which have ceased to he in force otherwise than by express specific 
repeal, or have by lapse of time or otherwise become unnecessary. 

“ I. Eor the purposes of the first schedule, six different classes 
of enactments are considered as having ceased to he in force, 
although not exjpressly and specifically repealed ; namely, such 
enactments as are — 

1. Expired — that is, enactments which, having been origin- 
ally limited to endure only for a specified period by a 
distinct provision, have not been either perpetuated or 
kept in force by continuance, or which have merely 
had for their object the continuance of previous tem- 
porary enactments for periods now gone by effluxion 
of time ; 

“2. 82 )ent (Ji ) — that is, enactments spent or exhausted in 


(e) The late Mr. Justice Wright. 

(/) Report relating to Criminal Law and Procedure, 1878 (H. L.), Ko. 178. 
{g) Pari. Rep. 1890 — C — 110, p. iii. 

(A) As to the use of the term spent,” see 1 Bl. Comm. (14th ed.), p. 44 ; 
Second Report of the late Statute Law Commissioners, p, 7 ; and Warren v. 
Windle (1803), 3 East, 205 ; and p. 347, as to the difference between a law 
expired and a law spent : CalHs on Sewers, 95. 
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oiDeration by tbe accomplishment of the purposes for 
which they were passed, either at the moment of their 
first taking effect or on the happening of some event 
or on the doing of some act authorised or required ; 

“ 3. Repealed in general terms — that is, repealed by the opera- 
tion of an enactment expressed only in general terms 
as distinguished from an enactment specifying the 
Acts on which it is to operate ; 

4. Virtually repealed — where an earlier enactment is incon- 
sistent with, or is rendered nugatory by, a later one ; 

^^5. Superseded — ^where a later enactment effects the same 
pui’poses as an earlier one by repetition of its terms 
or otherwise ; 

6. Obsolete — where the state of things contemplated by the 
enactment has ceased to exist, or the enactment is of 
such a nature as to be no longer capable of being put 
in force, regard being had to the alteration of political 
or social circumstances. 

II. For the purpose of the schedules, enactments are con- 
sidered unnecessary where the provisions are of such a nature as 
not to require at the present day statutory authority. 

“ Where any enactment is comprised in the schedules on any 
ground not above explained, the ground of repeal sufficiently 
appears from the expression used in the third column of the 
schedule to the Bilk which is, however, not matter for considera- 
tion by the Courts {i). 

The saving clauses in Statute Law Eevision Acts are drawn Saving 
with great care. clauses, 

(1) They usually confine the effect of the repeal to the 
United Kingdom, leaving it open to colonial legislatures to 
deal with Acts operating as part of the colonial law (Z:). 

(2) They also contain (in addition to the savings referred to 
ante^ p. 290) the following savings : — 

(a) Enactments not comprised in the schedule (ke.. Acts in- 

corporated with enactments repealed) are unaffected 
by the inclusion in the schedule of Acts by which the 
excluded Acts have been repealed (/), confirmed, re- 
vived, or perpetuated. Temporary Acts subsequently 
made j)erpetual are dealt with by excision of the clause 
as to duration and the Act making them perpetual, 
thus destroying their history to some extent. 

(b) Enactments in which a repealed enactment has been 

applied, incorporated, or referred to, are unaffected by 
its repeal (m). 

(i) Vide ante^ p. 124. 

[k) Vide infra^ ch. viii. ; 28 & 29 Viet. c. 63 ; post, cli. ix. 

{l) This is covered by the Int. Act, s. 38 (2). 

\m) Vide Int. Act, s. 38 (1). 
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The effect of Statute Law Levision Acts is, in the main, 
literary only. They excise dead matter, prune off superfluities, 
and reject clearly inconsistent enactments. Farther than this 
they do not profess to go (;n). And it is rare for any serious 
error to he made in any of them. In one or two cases the wrong 
Act has been repealed by a misprint (o), and in one or two other 
cases it has been thought advisable to re-enact or revive an 
enactment included in the Statute Law Revision Acts {p). 

By the Statute Law Revision Act, 1890 (53 & 54 Viet. c. 33), 
earlier Acts have been abbreviated by excision of words made 
unnecessary by the Interpretation Act, 1889. And the^ Statute 
Law Revision Act, 1893' (56 & 57 Viet. c. 3), authorised the 
revisers, in preparing the second revised edition of the statutes, 
to substitute references by a statutory short title for references 
to the full title. 

In dealing with Acts prior to the seventeenth century, the 
effect of Statute Law Revision Acts appears to be, not to alter 
the law, but to leave outstanding as common law what has by 
long establishment become hardly distinguishable from it. And 
it must not be hastily assumed that an Act or a clause is 
repealed because it is specified in the schedule to a Statute Law 
Revision Act. In Northam Bridge Co. v. R. (1886), 55 L. T. 
759, an Act repealed, among many others, by the old General 
Turnpike Act was found to be so far revived by an obscurely 
fi’amed exception in a later Act as to exempt the Postmaster- 
General from payment of toll for use of a bridge made under 
special statutory authority, and as to preclude what might have 
been an interesting argument on the question of exemption by 
prerogative {q). 

The repeal or omission of preambles effected by recent 
Statute Law Revision Acts (r) is intended to carry out the 
recommendations of a select committee of the House of 


tn) UnffaniY. Korth Staff. Hail. Co., (1894) 2 Q. E. 821. 

\o) Vide the Statute Law Uevieion Act, 1888 (ol & 52 Viet. c. 57), and 
60 & 61 Viet. c. 24, s. 7. 

{p) E.g. 10 G-eo. 4, c. 44, s. 9. 

{q) Sir F. Pollock, 3 L. Q,. B. 114. See also Gas Light and Cohe Co. v. LLardy 
(1886), 17 Q. E. B. 619. 

(r) Butihead and the Statute Law Bevision Committee di:aer as to the value 
of a preamble. Buflhead says (Statt. at Large, 1769, vol. i. Pref. p. xxii.) : 
“ By having the statute at large before him, he has the benefit of the preamble, 
which, as Lord Coke observes, is a good guide to discover the meaning c*f the 
Act, or rather, a key which opens to the knowledge of it ; and it is a rule of the 
law that the Preamble must be taken for Truth. The preamble generally sets 
forth the mischief intended to be remedied, and by having the chain of Acts 
under his eye the reader may perceive how the remedy operated and how it was 
counteracted, by which means he will be better able to judge of the full end and 
scope of the Legislature with respect to the subject of his inquiry.” The 
omission of the preambles in the Bevised Statutes detracts from their value to 
lawyers, who, if an Act is obscure, can never feel safe without recourse to the 
full text, which is, for purposes of construction, as fully in force as if the 
Statute Law Bevision Act had not touched its contents, for the Statute Law 
Bevision Acts from 1890 do not repeal, but merely authorise the omission in 
whole or part of certain preambles: Ilbert, Legislative Methods and Forms, 72. 
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Commons {s) wliioli in 1890 came to the conclusion that the 
process of (statute law) revision might be safely made much 
more extensive and valuable by the repeal of such of the 
preambles of scheduled Acts as are not required for the purpose 
of explaining or interpreting the Acts to which they are pre- 
fixed, and were not of any such historical interest as to make it 
desirable that they should be reprinted in future and revised 
editions of the statutes. This procedure undoubtedly saves a 
good deal of printing, but is open to somewhat serious obj ections. 

(1) It is difficult for a draftsman to decide offhand what light 

the Courts would derive from a preamble in construing 
a statute ; 

(2) The omission makes it necessary for Courts and lawyers, 

out of caution, to use, not the revised statute, but the 
full text, when a question of construction arises ; and 

(3) The opinion of a Parliamentary committee on the effect 

of a preamble cannot be taken into account in the con- 
struction of a statute. 

It seems to be safe to deal with preambles in this way only 
when the sections to which the repealed part clearly refers are 
also repealed, or where the Courts have definitely decided on the 
relation of the preamble to the enacting part. 

4. The effect of incorporating one Act with another is pre- 
sumably to make them parts of the same code (t). 

Where an Act is to be construed as one with a prior Act, 
primd facie the later Act is not of wider ap23lication than the 
earlier Act. Thus, it was held in Cox v. Andrc^os (1883), 12 
Q. B. I), 126, that the Betting Act, 1874 (37 & 38 Yict. c. 15), 
was confined to bets mentioned in the Betting Act, 1853 (16 & 
• 17 Yict. c. 119) — i,e, to bets and wagers made in a house, office, 
room, or other place kept for the j)urpose of betting. The 
Parliamentary Oaths Act, 1866 (29 & 30 Yict. c. 19), prescribed 
a form of oath, and a penalty for not taking it. The Promissory 
Oaths Act, 1868 (31 & 32 Yict. c. 72), altered the form of oath 
and re-enacted the Act of 1866. The Statute Law Eevision 
Act, 1875 (38 & 39 Yict. c. 66), repealed the Act of 1866 so far 
as related to the form of oath. In Clarlie v. Bradkmgh (1881), 
8 Q. B. D. 63, the extent of this repeal came into question, and 
Brett, L.J. (at p. 69), described the last Act as an Act of 
supererogation, and said that the contention laid before the 
Court, that the penalty of the Act of 1866 was taken away by 
the Act of 1875, obtained its colour only from the form in 
wffiich the amendments had been made in 1868 ; and added 
(at p. 69) : There is a rule of construction that where a statute 
is incorporated by reference into a second statute, the repeal of 

(s) Pari. Eep. 1890 — 0 — 110, p. iii. 

\t) Vide cmte, p. 202. As to difficulties caused by incorporating* parts of the 
same Act witb two different sets of prior statutes, see v. Otio Monsted, Ltd.j 
(1906) 2 K. B. 456. 
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the first statute by a third does not affect the second.’’ This 
rule is now included in the Interpretation Act, 1889, s. 38 (1), 
with a further provision that, in the case of consolidation Acts, 
the unrepealed enactment is to he read as referring to the 
prowsion in the repealing Act corresponding wholly or with 
modifications to the enactment to which reference was originally 
made. 

5. Where an Act is expressed to he enacted for the explana- 
tion of a prior enactment, lyrima facie it is confined to the same 
subject-matter as the prior enactment. 1 Will. & Mar. c, 30, 
was passed to encourage mining for the baser metals therein 
mentioned. 5 & 6 Will & Mar. c. 6, was enacted for the 
better explanation of the earlier Act. And in Ait. -Gen. v. 
Morgan^ (1891) 1 Oh. 432, it was held that the latter enactment 
did not apply to mines wmAed for gold, although the rock in 
which the gold was found contained the baser metals mentioned 
in the earlier Act. 

6. Consolidation is the reduction into a systematic form of 
the whole of the statute law relating to a given subject, as 
illustrated or exxalained by judicial decisions (ii). 

Numerous consolidation Acts have been passed by Parlia- 
ment (.r) in the last thirty years, beginning with the Criminal 
Law Consolidation Acts of 1861, and since 1868 (y) the process 
has gone on with growing rapidity (ff) ixiri jkissu with revision. 

The effect of most of these Acts may be described as purely 
literary. In so far as the Act is purely a consolidation Act, 
although it may repeal the reproduced enactments, the repeal is 
merely for the purpose of rearrangement, and there is' no 
moment at which the substance of the older enactments ceases 
to be in force {a), although it is true that its ancient form is 


(u) Encyc. EDSflisli Law (1st ed.), vol. iii. p. 387, Ilbert. Thrills', “ Practical 
Legislation’’ (ed. 1902), p. 14. 

{x) Much more progress has been made in the consolidation of the statute law 
of the colonies than in that of the TCi-^crLm. In Canada the statutes of 

the Dominion and of many of the \-v : ■ u revised and consolidated 

either in the form of a code (Quebec, 1888 ; Dominion, 1886 ; Ontario, 1897 ; 
Manitoba, 1891 : British Columbia, 1897), or on the plan of Chitty’s Statutes 
(Nova Scotia, 1900). The chief titles were consohdated in Victoria in 1890, and 
in Tasmania in 1903. The Queensland statutes are collected in the form of 
Chitty’s Statutes, and in many of the Crown Colonies similar revision and con- 
solidation has been effected. In India, many branches of the law have been 
codified. See Ilbert, I Methods and Forms, ch. ix, 

{y) When there wc- u; . .I a Statute Law Revision Committee. See 

Thring, Practical Legislation (ed. 1902), p. 10 ; Ilbert, Legislative Methods and 
Forms, p. 65. In 1892, a Joint committee of both Houses repealed, in 1893, the 
work of the committee. (Pari. Pap. 1893, c, 22 ; and Ilbert, loc. cU. p. 72.) 

(;:) jE.ff. the Customs Laws Consolidation Act, 1876; the Sheriffs Act, 1887; 
the Coroners Act, 1887 ; the Stamp Act, 1891 ; the Stamp Duties Management 
Act, 1891 ; the Mimicipal Corporations Act, 1882 ; the County Courts Act, 
1888. 

{a) The revision of the statutes of Canada, brought into force by Royal Pro- 
clamation in March, 1887, though in form repealing the Acts consolidated, has 
been held in reality to preserve them in unbroken continuity ; and as a con- 
sequence of this rule it was held that the adoption by municipalities of the 
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destroyed "by tlie process of reproduction and repeal. The 
consolidation merely places together in a later volume of the 
Statute - hook enactments previously scattered over many 
volumes (h). But it must not be forgotten that it is almost 
inevitable that in the process of consolidation the rearrangement 
of the former Acts and the modernisation of the language 
should to some extent alter the law. And often a consohdation 
Act is not a statute merely collecting into one chapter an 
original or principal Act with subsequent amendments and 
codifications, but involves the co-ordination and simplification of 
former enactments (c). 

The consequences which flow from these facts may be briefly 
stated thus : — 

(1) The Courts will lean against any presumption that such 
an Act was intended to alter the common law. In Nolan v. 
Clifford (1904), 1 Australia C. L. E. 429, 445, speaking of the 
Crimes Act, 1900 (No. 40), of New South Wales, Griffith, C.I., 
said : This is described to be an Act to consolidate the statutes 
relating to criminal law. There is nothing to indicate that the 
Legislature intended to make any substantial alteration in the 
law. It is intituled an Act to consolidate the statutes. There 
is nothing to suggest that they intended to make an important 
alteration in the common law on a matter materially affecting the 
liberty of the subject.” And Barton, J., at p. 452, in concur- 
ring, added : By the construction we are now placing on it 
(sect. 9 of the Act), the ordinary purpose of a consolidating Act 
is preserved, and it will not be wrested from its declared objects 
and applied to others, by which process an amendment would 
be placed in a statute where the public and the profession would 
not be in the least degree on their guard to look out for it ” (d ) . 

(2) Decisions on the older enactments are usually accepted as 
conclusive ie) in the construction of the substituted section in the 
later Act, even, it would seem, although the words would, if 
used for the first time in the substituted section of the later 
Act, presumably bear another sense (/) . And the duty of every 


Canada Temperance Act prior to the remsion -was not changed or interfered 
with by the revision, the alterations in the phraseology of the revising Act 
being verbal only, and not materially changing its character : Frovtenac Licence 
Commissioners v. Fronteoiac County (1887), 14 Ont. Kep. 741, Boyd, C. 

ih) Of this the Coroners and Sheriffs Acts of 1887 and the Merchant Shipping 
Act, 1894, are notable instances. 

(c) ^ Williams v. JCermanent Trustee Co. of IT. S. W., (1906) A. C. 248, 2o3. 

(d) And see ante, p. *279. 

(e) Vide ante, p. 161. See also ClarJcsony. Ifusyrave (1881), 9 Q. B. B. 386; 
approved in Smith v. LaJeer, (1891) A. C. 325, 349 ; and as to the Ontario 
statutes, NicJioUsY. Camming (1877), 1 Canada S. C. 395, 420, Bichards, G.J., 
425, Strong, J. ; Crain y. Ottawa Collegiate Institute (1878), 43 TJ. C. Q. B. 498, 
501, Harrison, 0. J. The Consolidated Statutes of the Dominion of Canada are 
read as one great Act: Boston v. Lelievre (1870), L. R. 3 P. C. 157, 162. 

(/) This rule, it is submitted, should not be applied where the superseded Act 
has received different constructions, e.g. in different provinces o± Canada, or 
different parts of the United KingLm : see Davidson v. Boss (1876), 24 IJ. C. 
Oh. 22, 79, Patteson, J. 
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man to be ready and apparelled to follow the sheriff and take 
felons at the cry of the county would, it is submitted, be read 
by the construction, if any, put on it in past times. This rule 
may also be equally well expressed by saying that the repealed 
enactments are to be dealt with as being in pari materia with 
the corresponding section of the later Act. It is recognised in 
the Interpretation Act, 1889, s. 38 (1), by the provision that, 
unless a contrary intention appears, when an Act passed after 
1889 repeals and reproduces, with or without modification, any 
provisions of a former Act, references in any other Act to the 
provisions thus repealed are to be read as references to the pro- 
visions thus re-enacted. In Re Riidgett^ (1894) 2 Ch. 557, 
Chitty, J., had to construe sect. 40 of the Bankruptcy Act, 
1883, and said : “ I have here to deal not with an Act of Parlia- 
ment codifying the law, but with an Act to amend and con- 
solidate the law, and therefore it is, I say, these observations [g) 
do not apply ; and I think it is legitimate in the interpretation 
of the sections in this amending and consolidating Act to refer 
to the jmevious state of the law" for the purpose of ascertaining 
the intention of the Legislature.'’ And he then proceeded to 
examine the course of decisions and legislation with respect to 
the distribution of joint and sejoarate estates from Ex parte 
Cook{h), And in Broten v. MRachlan (1872), L. E. 4 P. 0. 
d4‘6, 550, the Judicial Committee had to interpret a South 
Australian statute, which professed to repeal a former statute of 
limited operation, and to re-enact its provisions in an amended 
form. In order to ascertain the intention of the Legislature, 
they examined the history of the land legislation of the colony, 
to see whether there was anything therein to rebut the pre- 
sumption that it had not been meant in a statute of the kind to 
extend the amended provisions to classes of persons not within 
the repealed Act. But the Court has no authority to take a 
consolidating Act to pieces and rearrange the sections so as to 
produce an effect which on the face of the Act as it stands does 
not seem to have been intended (/). 

(3) Statutes not expressly repealed continue in force without 
modification, except so far as stated in the provision last set 
forth. 

7. Acts codifying the law, so far as they embody statute law", 
are subject to the same rules as consolidation Acts. So far as 
they embody the rules of equity, common lawq or the law 
merchant, they must be construed mth reference to the rules 
laid dow"n in the last chapter, subject to the observations of 
Lord Herschell in Bank of England v. Vagliano (7), which 
turned upon the Bills of Exchange Act, 1882 (45 & 46 Yict. 

[g) I.e. tlie observations of Lord Herschell in Tagliano's case, wfra. 

(Ji) (1728), 2 P, -Wms. 500. 

(i) JFilUams v. Permanent Trustee Co. of N. S. W., (1906) A. C. 248, 253. 

(i) (1891) A. C. 107. 
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c. 61), the first modern Act which can be said to have the qualities 
of a code. The learned Lord, in discussing the opinions of 
the Court of Appeal, said (at p. Idl) : The conclusion thus 
expressed was founded upon an examination of the state of the 
law at the time the Bills of Exchange Act was passed. The 
prior authorities were subjected by the learned judges who con- 
curred in this conclusion to an elaborate review, with the result 
that it was established to their satisfaction that a bill made 
payable to a fictitious person or his order was, as against the 
acceptor, in effect a bill payable to bearer only when the 
acceptor was aware of the circumstance that the payee was a 
fictitious person, and, further, that his liability in that case 
depended upon an application of the law of estoppel. It 
appeared to those learned judges that if the exception was to 
be further extended it would rest upon no principle, and that 
they might -well pause before holding that sect. 7, sub-sect. 3, 
of the statute was ^ intended, not merely to codify the existing 
law, but to alter it, and to introduce so remarkable and un- 
intelligible a change.’ With sincere respect for the learned 
judges who have taken this view, I cannot bring myself to 
think that this is the proper way to deal with such a statute as 
the Bills of Exchange Act, which was intended to be a code of 
the law relating to negotiable instruments. I think the proper 
course is, in the first instance, to examine the language of the 
statute, and to ask what is its natural meaning, uninfluenced 
by any considerations derived from the previous state of the 
law, and not to start with inquiring how the law previously 
stood, and then, assuming that it wus probably intended to 
leave it unaltered, to see if the words of the enactment will bear 
an interpretation in conformity with this view. If a statute 
intended to embody in a code a particular branch of the law is 
to be treated in this fashion, it appears to me that its utility will 
be almost entirely destroyed, and the very object with which it 
was enacted wdl be frustrated. The piupose of such a statute 
surely was that on any point specifically dealt with by it, the 
law should be ascertained by interpreting the language used, 
instead of, as before, by roaming over a vast number of 
authorities in order to discover what the law was, extracting it 
by a minute critical examination of the prior decisions, depen- 
dent upon a knowledge of the exact efiect even of an obsolete 
pibceeding such as a demurrer to evidence. I am, of course, 
far from asserting that recourse may never be bad to the 
previous state of the law for the purpose of aiding in the con- 
struction of the provisions of the code. If, for example, a 
provision be of doubtful import, such resort would be perfectly 
legitimate. Or, again, if in a code of the law of negotiable 
instruments words be found which have previously acquired a 
technical meaning, or been used in a sense other than their 
ordinary one, in relation to such instruments, the same in- 
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terpretation rniglit well Tbe put upon tliem in the code. I give 
these as examples merely. They, of course, do not exhaust the 
category. "What, however, I am venturing to insist upon is, 
that the first step taken should he to interpret the language 
of the statute, and that an appeal to earlier decisions can 
only he justifi.ed on some special ground. One further remark 
I have to make before I proceed to consider the language of the 
statute. The Bills of Exchange Act was certainly not intended 
to he merely a code of the existing law. It is not open to 
question that it was intended to alter, and did alter, it in certain 
respects. And I do not think that it is to he presumed that any 
particular provision was intended to he a statement of the exist- 
ing law, rather than a substituted enactment.’^ This opinion 
has been accepted as applicable to codifying Acts such as those 
relating to hills of exchange (^), partnership, and the sale of 
goods, and to Indian and colonial {m) codes ; but it does not 
apply to consolidation Acts {n). 

In Norendra JSfatJi Sircar v. Kamalhasini Past (1896), 23 Ind. 
App. 18, a case on the meaning of the Indian Succession Act 
(X. of 1865), Lord Macnaghten, in discussing the proper mode 
of interpreting a code, after quoting the passage abeady cited 
from Varjliands case said (p. 26) : “ The learned judges of the 
High Court have taken the case which was approved by the 
House of Lords, The subordinate judge followed exactly the 
opposite com’se. His judgment, with much display of learning 
and research, is a good example of the practice which Lord 
Herschell condemns, and the mischief wLich the Indian Succes- 
sion Act, 1865, was intended to prevent. ... To construe one 
will by reference to expressions of more or less doubtful import 
to be found in other wills is, for the most part, an unprofitable 
exercise. . . . The Indian Legislature may have thought it 
better in certain cases to exclude all controversy by positive 
enactment. At any rate, in regard to contingent or executory 
bequests the Indian Succession Act, 1865, has laid down a hard 
and fast rule which must be applied wherever it is applicable 
without speculating on the intention of the testator.’^ 

Implied 8. Where two Acts are inconsistent or repugnant, the later 

repeal. 

as having impliedly repealed the earlier (c). It 

{!) Ex parte Banh of Brazil, (1893) 2 Oh. 438, 442, CMtty, J. 

{in) Robinson Y. Canadian Racific Rail. Co., (1892) A. C. 481. 

[n] Vide ante, p. 298. 

[o) Raine y. Slater (1883), 11 Q. B. D. 120. In the U. S., as here, repeals by 
implication are not readily presumed or inferred: Coluinhia v. Hutton (1891), 
143 XJ. S. 26, Lamar, J. In V. 8 . y. Tynen (1870), 11 "Wallace U- S. 88, 92, it 
was held that when there are two Acts on the same subject, the rule is to give 
efiect to both if possible. Bnt if the two are repugnant in any of their provi- 
sions, the later Act, even without any repealing clause, operates to the extent 
of the repugnancy as a repeal of the first ; and even when the two Acts are not 
in express terms repugnant, yet if the later Act covers the whole subject of the 
first, and embraces new provisions plainly showing that it was intended as a 
substitute for the first Act, it wiU operate as a repeal of that Act. 
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does not matter whether the earlier or the later enactment is 
public, local and personal, or private {p) ; and the rule is equally 
a^Dplicable to rules of Court if they have statutory force and are 
made under authority empowering the rule-makers to supersede 
prior enactments as to procedure (^) . The Court must be satisfied 
that the two enactments are so inconsistent or repugnant that 
they cannot stand together before they can, from the language 
of the later, imply the repeal of an express prior enactment — 
i.e.^ the repeal must, if not express, flow from necessary implica- 
tion (^^), Thus in The Dart,, (1893) P. 33, the Court of Appeal 
held that sect. 45 of the Judicature Act, 1873", as to appeals 
from County Courts was repealed by sect. 10 of the County 
Courts Act, 1875, which came into operation on the day after 
the Act of 1873, and that the subsequent repeal of the 1875 
Act by the County Courts Act, 1888, s. 188, did not revive the 
repealed provisions of the Act of 1873. But where the terms 
of a later enactment, taken in their pidmary meaning, are wide 
enough to abrogate a prior enactment, they will be read as 
repealing it, unless some contrary intention is clearly manifested 
to cut down or restrict such primary meaning. 

To determine whether a later statute repeals by implication an 
earlier, it is necessary to scrutinise the terms and consider the 
true meaning and effect of the earlier Act. Until this is done, 
it is impossible to ascertain whether any inconsistency exists 
between the two enactments. 32 Hen. 8, c. 9, s. 2 (.s), imposed 
a penalty on the sale of pretenceci titles, 8 & 9 Viet. c. 106, 
s. 6, permitted the sale of rights of entry. The Court of xkppeal 
held in Jenhins v. Jones (1882), 9 Q. B. D. 128, that until 
8 & 9 Viet. c. 106, s. 6, a right of entry fell within the meaning 
of a pretenced title in the earlier Act, and that the effect of the 
subsequent Act was, not to repeal the earlier, but to restrict its 
application — a distinction which might have been better ex- 
pressed by saying that the earlier enactment was repealed in part. 

In Douglas v. Simgmn, (1905) 1 Ch. 279, it was held that the 


{p) Tide post, pp. 309, 314 ; and Pe TTest Devon Consols Mining Co. (1888), 
38Ch. D. 51. 

[q) See ante, p. 265. Thus the County Courts (Admiralty Jurisdiction) Act, 

1868 (31 & 32 Viet. c. 71), s. 9, was held to have been impliedly repealed by 
B. S. C. Ord. LIV. r. 1 ; Dockettr. Clipfingdale, (1891) 2 Q. B. 293. And in 
The Delano, (1895) P. 40 (G. A.), it was held that sects. 26, 31, of the same 
Act, /jvere impliedly repealed in part as to appeals by sect. 120 of the County 
Courts Act, 1888. Bat in The T • '■'^■^5) P. 142, it was held that aa 

exception in sect. 10 of the Act of . - -’i i ■ 1 the general terms of sect. 101 

of the Act of 1888 ; and see The Theodora, (1897) P. 279, 284. 

(r) Thames Conservators v. Hall (1868), L. B. 3 C. P. 415, Byles and Keat- 
ing, JJ. ; Kutner Y. Thillips, (1891) 2 Q. B. 267, 271, Smith, J. ; W^est Ham 
Churchwardens v. Fourth City Mutual Building Society, (1892) 2 Q. B. 655, 658, 
Smith, J. ; and as to U. S., Fetri v. Creelman Zu?nl)er Co. (1905), 199 XT. S. 487, 
497, White, J., where the question raised was as to the effect of a subsequent 
Act in general terms on a prior Act of a special character relating to a parti- 
cular class of cases. 

{s) Sect. 2 is now repealed in toto by the Land Transfer Act, 1897 (60 & 61 
Viet. c. 65), s. 11. 


36 & 37 Viet, 
c. 66. 


51 & 52 Viet, 
c. 43. 
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c. 73. 


45 & 46 Viet, 
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general provisions contained in sect. 7 of the Mortmain, &c. Act, 
1891, impliedly repealed the restrictions on the amount to he 
given to churches imposed hj 43 Greo. 3, c. 108. In lie Smithes 
Edate (1887), 35 Ch. D. 589, Stirling, I., held that the same. Act 
was not affected hy the Married Women’s Property Act, 1882. 

9. [Where a new Act is couched in general affirmative lan- 
guage, and the previous law can well stand with it, and if the 
language used in the later Act is all in the affirmative, there is 
nothing to say that the previous law shall be repealed, and 
therefore the old and the new laws may stand together. The 
rule as to repeal of a statute by a subsequent inconsistent 
statute is equally applicable to bylaws {t) . There the general 
affirmative words of the new law would not of themselves repeal 
the old [ii). As Lord Clare said in Haydon v. Carroll (1796), 3 
Eidg. Pari. Gas. 545, “ the twm statutes will be considered as 
forming two distinct codes, and certainly may stand together ” {x ) . 
This rule was fully discussed in Dr. Fosters case (1614'), 11 Co. 
Eep. 61. In that case a qul tarn action wms brought against 
Dr. Foster under 23 Eliz. c. 1, ss. 5, 11, for not attending 
divine service. To this Dr. Foster pleaded that the Act sued 
on was virtually repealed either by 29 Eliz. c. 6, or, if not by 
that, at any rate by 35 Eliz. c. 1. These two later statutes 
gave further and additional penalties for non-attendance at 
church, to be recovered by indictment, without expressly taking 
away the qid tarn action. As to this plea the Court said, first, 
that the later Act was passed, as its title explained, for the 
purpose' of giving more speedy remedy to the Crown ; conse- 
quently the purpose of the Act was not to oust the former 
statute, but to oust delay. Secondly, that the later Act was all 
in the affirmative, and therefore would not repeal or abrogate a 
previous affirmative law ; “ forasmuch as Acts of Parliament are 
established with such gravity, wisdom, and universal consent of 
the whole realm for the advancement of the commonwealth, 
they ought not, by any constrained construction out of the 
general and ambiguous words of a subsequent Act, to be 
abrogated : Sed liujusmodd statuta tanfd solernnitate et qyrudentid 
edita (as Fortescue said, cap. 18, fob 21) ought to be maintained 
and supported with a benign and favourable construction.” 
{Cf. Co. Litt. 115 (f/.)] 

But wffiere affirmative words in a later Act are, as was said in 
Stradliny v. Morgan (1560), Plowd. 199, such as necessarily 
imj)ort a contradiction — that is to say, where it is clear that it 
must have been intended that the earlier and later enactments 


it) See Gosling X. Greeii, (1893) 1 Q. B. 109, 112, Bollock, B. 

[u] Lord Blackburn in Garnett v. Bradley (1878), 3 App. Gas. 944, at p. 965, 
where are collected and discussed the chief cases on this subject. Generally 
statutes in the affirmative do not repeal a precedent affirmative statute ; JDr. 
Foster's case (1614), 11 Co. Eep. 61. But if the later is contrary to the earlier 
statute, it amounts to a repeal of the earlier : Lord Eaymond, 160. 
ix) Approved in O' Flaherty v. McDowell (1857), 6 H. L. C. 149, 162. 
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slionld be in conflict — the two cannot stand together, and the 
second repeals the first {jj). And in constrning aflSrmative 
words, as was said hy Grove, J, in Rijhoye CoUierij Co. y. Foyer 
(1880), 7 Q. B. D. 485, 492, “ it is difficult to say what canon of 
construction should he applied to the phrase, when included in 
the later Act, as far as these words are consistent with.’ 

Such words are easily written, but whether they conduce to 
clearness and the facility of administering justice may perhaps 
be open to argument.” 

[Even where a statute is expressed in negative language, it A negative 
may be affirmative with regard to some preceding statute which e 

is also expressed in negative language, if both the statutes have 
been expressed in negative language for the purpose of limiting to another 
the operation of some third statute which is prior to them both, negative 
Thus, in Fx parte Warrvn{fto}h (1853), 22 L. J. Bank. 33, it ^ 
appeared that by 3 & 4 Will. 4, c. 98, s. 7, it was enacted that 
“ no bill of exchange not having more than three months to run 
shall be void by reason of any statute in force for the prevention 
of usury.” By a subsequent Act, 2 & 3 Yict, c. 37, s. 1, it was 
enacted that “ no bill of exchange not having more than twelve 
months to run shall be void by reason of any statute in force 
for the prevention of usury.” As to these two statutes, 

Turner, L. J., said (at p. 39) : “ It was argued that the statute 
[of William] was repealed, or, as it is termed in some of the 
cases, ^ absorbed,’ by the statute of Victoria, and it is true that 
the latter statute, extending to all bills payable within twelve 
months, includes within its provisions the bills payable within 
three months which are mentioned in the former statute ; but 
it does not, in my opinion, follow that the former statute is 
repealed or absorbed by the latter. . . . These statutes, 
though expressed in the negative, are so expressed only on 
account of the proviso in the statute of [13] Anne [c. 15, 
against usury]. They are in the negative as to that statute, 
but inter se they are affirmative statutes, and I take the rule of 
law to be that an affirmative statute is not, without exj)ress 
words, repealed by a subsequent affirmative statute unless the 
two statutes cannot stand together.”] 

It was laid down by Lord Esher, M.E., in R, v. Judge o/ New statu- 
Esscx County Court (1887), 18 Q.. B. D. 704, as an ordinary 
rule of construction, that “ where the Legislatm*e has passed a 
new* statute giving a new remedy, that remedy alone can be 
followed.” But the phrase ‘‘new” as applied to a statute is 
either needless or ambiguous. The old distinction between 
retera and nova statuta {z) is obsolete ; and “new” is insensible 
unless applied to statutes creating rights or remedies unknown 
to the common law or to previous enactments. And for modern 
use the rule could perhaps be more accurately laid down thus : 


tii) Garnett v. Bradley (1878), 3 App. Cas. 944, 965, Lord Blackburn. 
(:;) Ante, p. 54. 
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62 & 53 Viet, 
c. 63- 


I^ew statu- 
tory penal- 
ties, -when 
alternative. 


In the case of an Act which creates a new jurisdiction, a new 
procedure, new forms, or new remedies, the procedure, forms, or 
remedies there prescribed, and no others, must be followed 
until altered by subsequent legislation {a ) . 

With this must be contrasted the rule embodied in many 
statutes, and now made general by the Interpretation Act, 
1889, s. 33, and applied to all statutes, whether general, local, 
or personal, whether public or private (sect. 39), that when an act 
or omission constitutes an offence under two or more Acts, or 
both under an Act and at common law, whether such Act was 
passed before or after the 1st of January, 1890, the offender 
shall, unless the contrary intention appears, be liable to be 
prosecuted and punished under either or any of those Acts or at 
common law, but shall not be liable to be punished twice for the 
same offence (6). 

This enactment mates a penalty imf) 0 sed by any statute pre- 
sumably alternative, but not, as it is sometimes described, cumu- 
lative, inasmuch as the offender cannot be made to suffer the 
penalties imposed by common law and the statute, and would be 
entitled to plead autrefois acquit or convict if tried at separate 
times under the common law and the statute, or under the two 
statutes. 

The intention of the section was, by laying dowm a general 
rule, to avoid the necessity of inserting a particular provision, to 
take effect in each new statute dealing with offences. But its 
effect is rather to relieve the draftsman than the interpreter of 
the statute, for the judge will still in each case have to consider 
the whole statute in search of any appearance of the contrary 
intention. 

Many statutes contain clauses similar in effect to the general 
rule, but without the confusing words as to contrary intention. 
These statutes, of which, so far as possible, a list is given below, 
seem not to be affected by the above rule, save so far as it 
enables the revisers of the Statute-book to dispense with the 
particular clauses (c). 

[In accordance with this rule, penalties imposed by statute for 
offences which were already punishable under a prior statute are 
regarded as cumulative, and not as repealing the penalty to 
which the offender w^as previously liable. “ Subsequent Acts of 
Parliament,^’ said Lord Hard,wicke in v. Crofts (1736), 

2 Atk. 650, 674, in the affirmative, giving new penalties and 
instituting new modes of proceeding, do not repeal former 

{a) R. V. Judge of Rssex County Court (1887), 18 Q. B. D. 704, 708, Lopes, L.J. 

{h) V'lde ante, pp. 208, 284; post^ p. 442. 

{c) U Geo. 2, c. 22, s. 4; 18 Geo. 2, c. 30, ss. 2, 3 ; 30 Geo. 3, c. 7, s. 6 ; 
30 Geo. 3, c. 9, s. 3 ; 36 Geo. 3, c. 9, s. 6 ; 37 Geo. 3, c. 70, s. 3 ; ib. c. 123, 
s. 7 ; 52 Geo. 3, c lOL s. 8 ; ib. c. 166, s. 4 ; 57 Geo. 3, c. 6, s. 5 ; 60 Geo. 3 
& 1 Geo. 4, c. 1, s. 4 : 32 & 33 Viet, c. 62, s. 23 ; 52 & 53 Viet. c. 52, s. 9 ; 
ib. e. 69, s. 3. 
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methods and penalties ordained by preceding Acts without 
negative words/^ “If, however,’’ as Lord Camx)bell said in 
Mitchell V. Brotcn (1859), 28 L. J. M. C. 55, “a later statute 
again describes an offence which had been lU’evionslv created by 
a former statute, and affixes a different punishment to it, and 
varies the procedure, or if the later enactment expressly altered 
the quality of the offence, as by mating it a misdemeanour 
instead of a felony, or a felony instead of a misdemeanour, the 
later enactment must be taken as operating by way of substitu- 
tion, and not cumulatively.” “If,” said Lord Abinger in 
Henderson v. Sherborne (1837), 2 M. & W. 236, 239, “ a crime 
be created by statute wdth a given penalty, and be afterwards 
repeated in another statute with a lesser penalty attached to 
it, a person ought not to be held liable to both. There may, no 
doubt, be two remedies for the same act, but they must be of a 
different nature ” : and “ where the same offence is re-enacted 
with a different punishment it (the subsequent enactment) repeals 
the former law” (c^).] This view was adopted after full consi- 
deration in Fortescne v. Bethnal Green Vestry^ (1891) 2 Q, B. 
170, 178. 

With reference to Acts not creating offences the rule seems 
somewhat different. It is suggested by Lord Bramwell in 
Mews V. R, (1882), 8 App. Gas. 339, 350, that where a prior 
Act provides for one mode of paying an expense, and a subse- 
quent Act provides a different mode of paying the same expense, 
the later abrogates the earlier Act, and the Courts will not hold 
the two Acts to be alternative. But this rule cannot be adopted 
without qualification. If the later Act puts the expense upon a 
different public fund from that selected by the earlier Act, an 
inconsistency may be justly inferred ; but when one Act saddles 
an individual and another a public fund, the two Acts can stand 
together ; e.g., in the case of costs. A felon may now be ordered 
to pay costs {e) incmTed in jorosecuting him, and the same costs 
are also imposed on the county rate (/). But it has never 
been, and could not be, even in the absence of the provisions of 
the Forfeitures Act, 1870, contended that the private liability 
excluded recourse to the public fund in a proper case. 

10. As already stated (< 7 ), [when two statutes (/ty although 
both are expressed in aflSrmative language, are contrary in 
matter, the latter abrogates the former. “ The said rule,” says 
Lord Coke, “ that leges posteriores gorlores contrarias abrogant. 


{d) Att.-Gcn. V. Loehwood (1842), 9 M. & W. 378, 391, Lord Abinger. 

(^) By tbe Forfeitures Act, 1870 (33 & 34 Viet. c. 23). 

(/) 7 Geo. 4, c. 64, ss. 22, 24. 

Ig) Ante, p. 304. 

[h) Qiicere -whether this is true -with regard to two sections of the same statute. 
“ How can we say,’' said Jervis, C.J., in Castriqne y. Fage (1853), 13 C. B. 461, 
that the “ one provision is repealed by the other when both received the royal 
assent at the same moment? ” per 'W’ilberforce on Statute Law, 293 ; 

and see Sheffield Corporation y. Sheffield Meciric Light Co., (1898) 1 Oh. 203. 

x2 


Contrariety 

between 

statutes. 
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was well agreed, but as to this purjDose contrarium est multiplex^ 
soil, if oue is an express and material negative, and the last 
is an express and material affirmative, or if the &st is affirma- 
tive and the latter negative. In matter, although both are 
affirmative, as by the statute of 33 Hen. 8, c. 23, it is 
enacted that ‘ if any person being examined before the King’s 

Council shall confess any treason he shall 

be tried in any county where the King pleases, by his 
commission ’ ; and afterwards another law was made (1 & 2 
Ph. & Mar. c. 10) in these words : ‘ That all trials hereafter to 
be had for any treason, shall be had according to the course of 
the common law, and not otherwise ’ : this latter Act (although 
the latter words had not been) hath abrogated the former, 
because they are contrary in matter ; but it doth not abrogate 
the statute of 35 Hen. 8, c. 2, of trial of treason beyond the 
seas, notwithstanding the negative words, because it was not 
contrary in ^ matter, for that was not triable by the common 
law.”] This passage was quoted and aj)proved by Lord Black- 
bum in Garnett v. Bradley (1878), 3 App. Gas. Old, 965. 

[This rule is often difficult to apply, because the question 
always arises whether the two statutes are actually or only 
apparently inconsistent with one another. I do not think,” 
saidCroye, J., inPT/// y. Jih//(1876), 1 Ex. D. 411, 414, ''that a 
mere accidental inconsistency between two statutes amounts to a 
total repeal of the earlier ; such a doctrine might be 2 :)ushed to 
a mischievous extent.” " What words,” said Lr. Lushington 
in The India (1864), 33 L. J. Adm. 193, "will establish a repeal 
by implication it is impossible to say from authority or decided 
cases. If, on the one hand, the general presumption must be 
against such a repeal, on the ground that the intention to repeal, 
if any had existed, would, have been declared in express terms, 
so, on the other hand, it is not necessary that any express 
reference be made to the statute which it is intended to repeal. 
The prior statute w^ould, I conceive, be repealed by implication 
if its provisions w^ere wholly incompatible with a subsequent 
one; or if the two statutes together would lead to wholly 
absurd consequences ; or if the enthe subject-matter were taken 
awuy by the subsequent statute. Perhaps the most difficult 
case for consideration is where the subject-matter has been so 
dealt with in subsequent statutes that, according to all ordinary 
reasoning, the particular jorovision in the prior statutes could 
not have been intended to subsist, and yet, if it were left 
subsisting, no palpable absurdity would have been occasioned.” 
It must therefore always be a question for the Court to decide 
whether this second rule is applicable or not, and in coming to 
a decision on this point, repeal by implication is never to be 
favoured {i), "We ought not to hold a sufficient Act repealed, 

{%) Dobbs V. Grand Junction Waterworks (1882), 9 Q. B. D. 158 ; (1883) 

9 App. Gas. 49, 54, 58 ; and ef. Crocker v. Juiighi^ (1892) 1 Q. B. 702^ The 
Ksame view is taken in the United States: Cope v. (1890) 137U S 682 
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not expressly as it miglit have been, hut by implication, without 
some strong reason” (/t). However, “every Act must be 
considered with reference to the state of the law when it came 
into operation. Every Act is made either for the purpose of 
making a change in the law or for the purpose of better 
declaring the law, and its operation is not to be impeded by the 
mere fact that it is inconsistent with some previous enact- 
ment” (/).] 

[From this rule it follows that if one statute enacts some- Repeal by 
thing in general terms, and afterwards another statute is passed special euact- 
on the same subject, which, although expressed in affirmative ^rious General 
language, introduces special conditions ancl restrictions, the sub- enactment, 
sequent statute will usually be considered as rej)ealing by impli- 
cation the former, for “ affirmative statutes introductive of a new 
law do imply a negative” Thus, in Px parte CarrutherH 
(1807), 9 East, 44, it appeared that 13 Greo. 2, c. 28, s. 5, 
exempted from the impress service any harpooner or seaman in 
the Greenland trade, but 26 Geo. 3, c. 41, s. 17, enacted that 
“ no harpooner whose name shall he inserted in a list shall be 
impressed,” and it was held that this subsequent statute repealed 
by implication the general provisions of the former statute, by 
requiiing something special to be done. So in R. v. Justices of 
Worcester (1816), 5 M. & S. 457, it was held that the Poor Law 43 Eliz. c. 2. 
Act, 1601, s. 6, which gave an appeal generally to quarter sessions 
as to overseers’ accounts, was virtually repealed by 17 Geo. 2, c. 38, 
s. 4, which required the appeal to be made to the next quarter 
sessions after the accounts had been audited. And in Owen v. 

Saunders (1696), 1 Lord Eaymond, 159, it was held that 
07 Hen. 8, c. 1, s. 3, by which the eiistos rotulorum might grant 
the clerkship of the peace dnrayite hene placito^ was virtually 
repealed by 1 ’Will. & Mar. sess. 1, c. 21, s. 5, by which it 
was enacted that . it must be granted for life, because a grant 
qimndiu se hene gesserit was contrary to a grant durante hene 
placito.'] 

In certain eases “ special ” Acts are held impliedly to repeal 
the general law. Thus, an authority to place a railway station 
on a particular site has been held to override the enactments 
relating to the general line of buildings in a public Act (n). 

In Wandsworth D, B, W. v. Pretty, (1899) 1 Q. B. 1, it was 

held that certain police regulations made under the Metropolitan 3i & 32 Viet. 

Stf’eets Act Amendment Act, 1867, did not impliedly repeal 

sect. 60 (7) of the Metropolitan Police Act, 1809 (2 & 3 Viet. c. 47), Repeal by 

as to nuisances caused by exposing goods on the footway of streets, 


(Jc) G. W. 'R. V. Swindon and Cheltenham Rail. Co. (1S84), 9 App. Oas. 787, 
809, Lord Bramwell. 

{1) Rly [Lean of) v. Bliss (1852), 5 Beav. 374, Lord Langdale. 

\m) Karcourt v. Box (1693), 1 Show. 532, Eyres, J. 

{;^) City and South London Suhway Co. v. London County Council, (1891) 2 Q. B. 
513 ; cf. London County Council v. London School Board, (1892) 2 Q. B. 606. 
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Epl'ct on Prior lincicbaeni.'<. 

But the extent to which, special Acts are held to override the 
general law or create exceptions depends on the particular terms 
of the statutes in question io ) . 

[If, however, a subsequent statute constitutes an exemption 
or exception from the operation of a previous statute, or 
‘^modifies its operation by the annexation of a condition ’’ (y)), 
the previous statute is not necessarily held to be repealed. And 
prior enactments may be rendered inoperative without being 
actually repealed. Thus, the priority given by the Savings 
Bank Act, 1863 (26 & 27 Viot. c. 87), s. 14, is taken away by 
sect. 40 of the Bankruptcy Act, 1883 (46 (S: 47 Viet. c. 62), although 
the prior Act is not repealed, inasmuch as subsequent legislation 
has rendered the prior enactment inapplicable in cases where 
the estate of an officer of a savings bank within the earlier Act 
is being administered in bankruptcy or in an administration 
action in the High Court (^), or, in other words, is tanto 
avoided by ex]Dress enactment entirely inconsistent with it. In 
Pilkington v. Cooke (1847), 16 M. & W. 615, it appeared that 
by 29 Eliz. c. 4, certain penalties were imposed upon sheriffs 
who took larger fees for executing a fi. fa, than were allowed by 
statute, but that by 7 Will. 4 & 1 Viot. c. 55, it was enacted 
that certain larger fees might in future be taken by sheriffs if 
those fees were sanctioned by the judges. Consequently, it was 
argued that the subsequent Act of 7 Will. 4 & 1 Viet. c. 55 
repealed the previous Act as being contrariant to it. It was 
held, however, that as the subsequent statute only gave a power 
to the judges of allowing, and thereby rendering lawful, an 
additional payment for executing a fi, fa,^ which power the 
judges might never exercise, it was wholly contingent in each 
case which arose whether the previous statute would be altered 
or abrogated in pursuance of the subsequent one. Consequently, 
the operation of the subsequent statute was not to repeal the 
previous one, but merely to constitute an exemption from the 
previous statute in those cases in which the judges exercised the 
power given to them. So in Mount v. Taylor (1868), L. E. 
3 C. P. 645, it was argued that the Statute of Gloucester 
(6 Edw. 1, c. 1), which gave the plaintiff a right to recover 
costs if he obtains any damages, was impliedly repealed by the 
County Court Acts, which enact that under ceriain circum- 
stances a successful plaintiff shall not recover costs. “ But,^^ 
said Bovill, C. J., it seems to me that these County Court Acts 
do not amount to a repeal of the Statute of Gloucester. This 
statute is the foundation of the plaintiff’s right to costs, and the 
County Court Acts merely superadd conditions to the plaintiff’s 
right to them in certain cases.” And in commenting on this 


{o) Xfohfielcl U, D, C. v. Crowhorough District Water (1899) 2 Q. B. 664 ; 
X. C. C, V. Wandsworth District Gas Co. (1900), 82 L. T. 562, 

{p) Mount V. Taylor (1868), L. B. 3 G. P. at p. 654, Montague Smith, J. 

{q) -Re Williams (1887), 36 Ch. B. 573, 577, North, J. 
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ease, Hannen, J., in Minfin y. Atticood (1869), L. E. 4 Q. B. 330, 

340 (r), put the rule of law as follows: ^^To impose a condi- 
tion on a class of j)laintiffs before they shall be entitled to the 
benefit of a statute is not a repeal of that statute as to them, and 
it is only by a figure of speech that it can be so described ; it 
merely in specified cases intercepts the operation of the statute, 
which statute remains in existence and um'epealed notwith- 
standing/’] 

[If a subsequent statute contains nothing else contrariant to a Repeal not 
previous bare recital in the later Act, this “ is not sufficient to 
repeal the positive provisions of a former statute without a clause schednled 
of repeal ” ( 5 ). And “ it would be giving too much effect to the forms, 
loose words in a schedule if we were to decide that they had re- 
pealed the positive directions of a previous Act ” (f).] 

[Even if a subsequent statute, taken strictly and grammati- Intention to 
cally, is contrariant to a previous statute, yet if at the same time 
the intention of the Legislature is apparent that the previous grammar. ' 
statute should not be repealed, it has been in several cases held 
that the previous statute is to remain unaffected by the subse- 
quent one. Thus, in Bro. Abr. tit. Parliament, 52, is this pas- 
sage : “ Where a statute is that the merchant shall import 
bullion of two marks for every sack of wool exported, and then 
another statute was made that the merchant should not be 
charged unless for the ancient custom only, this does not repeal 
the first statute.” So in WiUmns v. Pritchard (1790), 4 T. E. 2, 
where houses built on land embanked from the Thames in pur- 
suance of 7 Geo. 3, c. 37, were by that Act declared to be vested 
in the owners of the adjoining ground free from all tares and 
assessments whatsoever^ the question arose whether that enactment 
exempted such houses from a land-tax imposed by a subsequent 
Act of 27 Geo. 3, c. 5. The Coiud, in holding that such houses 
were exempted by virtue of the previous Act of 7 Geo. 3, c. 37, 
said as follows : It cannot be contended that a subsequent Act 
will not control the provisions of a prior statute if it were 
intended to have that operation, but there are several cases in 
the books to show that where the intention of the Legislature 
was apparent that the subsequent Act should not have such an 
operation, there, even though the words of the statute, taken 
strictly and grammatically, would repeal a former Act, the Oouids 
of law, judging for the benefit of the subject, have held that 
they ought not to receive such a construction” (w).] 


(r) Hannen, J., differed from the majority of the Court, Lush and Hayes, JJ., 
who held that in certain cases the Statute of G-loucester was repealed hy the 
County Court Acts, and that having been once repealed by those Acts, it 
remained repealed by virtue of Lord Brougham’s Act (13 & 14 Viet. c. 21), s. 5, 
notwithstanding the repeal of the repealing Acts. It is now wholly repealed. 

[s) Dove V. Gj'ay (1788), 2 T. E,. 365, Ashhurst, J. 

d) Alien V. FlieJee}' (1839), 10 A. & E. 640, 642, Patteson, J. 

{u) Adopted and ax:)plied in the Sion Colhgc ease, (1900) 2 Q. B. 581, 586, 
Channell, J, ; affii'med, (1901) 1 K. B. 617 (C. A.), 
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[The general rule, that prior statutes are held to he repealed 
hj implication hy subsequent statutes if the two are repugnant, 
is said not to apply if the prior enactment is special and the 
subsequent enactment is general], the general rule of law being, 
as stated by Lord Selborne in ^emivclY. Vera Cruz (1885), 10 
App. Gas. 59, 68, '‘^that "where there are general w^ords in a 
later Act capable of reasonable and sensible application without 
extending them to subjects specially dealt with by earlier legis- 
lation, you are not to hold that earlier and special legislation 
indirectly repealed, altered, or derogated from merely by force 
of such general words, without any indication of a particular 
intention to do sod’ There is a w^ell-known rule which has 
ap^Dlication to this ease, which is that a subsequent general Act 
does not affect a prior special Act by implication. That this 
is the law cannot be doubted, and the cases on the subject will 
be found collected in the third edition of Maxwell on the 
Interpretation of Statutes” {x). The general maxim is, Generalia 
s^yecialihus non ' • ‘^special provisions will control 

general provisions (y). When the Legislature has given its 
attention to a separate subject and made provision for it, the 
presumption is that a subsequent general enactment is not 
intended to interfere with the special provision unless it mani- 
fests that intention very clearly. Each enactment must be 
construed in that respect according to its own subject-matter 
and its own terms ” 

In Garnett v. Bradlei/ (1878), 3 App. Gas, 944, after dis- 
cussing and approving the opinion of Tinner, L.J., upon the 
same subject, given in Haw Jans v. Gath or cote (1855), C De Gr. 
M. & Gr. 1, Lord Hatherley put the rule thus : ‘‘An Act directed 
towards a special object or special class of objects will not be 
repealed by a subsequent general Act embracing in its generality 
those particular objects, unless some reference be made, directly 
or by necessary inference, to the preceding special Act”(r/). 
[Thus, in R. v. Poor Law Commissioners (1837), 6 A. & E. 1, 
it appeared that a local Act (59 Geo. 3, c. xxxix.) vested in 
certain ex officio directors and forty other persons nominated by 
the vestry the powers of overseers of the poor. While the parish 
was under this Act the Poor Law Gommissioners were em- 
powered by the Poor Law Act, 1834 (4 & 5 Will. 4, c. 76), s. 39, 
to “ direct that the administration of the law^s for the relief of 
the poor of any single parish shall be governed and administ^'’ed 
by a board of guardians,” to be elected in a certain prescribed 
manner. It was argued, and ultimately held by the majority 


[x) Lancashire AsyUms Board v. Manchester Corporation. (1900) 1 Q. B. 458, 
470, Smith, L. J. 

{y) liber t, LegislatiTe Methods and Forms, p. 250. 

(::) BarlierY. Edgar ^ (1898) A. C. 748, 754, Lord Hobhouse. 

{a) But see FoUoch y. lands Improvement Co. (1887), 37 Oh. D. 661 ; Baird v, 
Tunbridge Wells, (1894) 2 Q. B. 867, S80 ; (1896) A. C. 434. 
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of tlie Court, that tlie local Act was not impliedly repealed by 
tbe subsequent public Act. The Court is urged to decide,^’ 
said Patteson, J., “ that [sect. 39 of 4 & 5 Will. 4, c. 76], from 
the generality of the expressions used in it, applies to all parishes 
without any limitation, and that it necessarily gives an implied 
power to the Poor Law Commissioners to repeal at their will and 
pleasure all local Acts so far as they regard the administration 
of the Poor Laws. If the Legislature had intended to give so 
extensive a power to the Commissioners, it might reasonably 
have been expected that it would have done so in express terms. 
Even without express terms, if sect. 39 would be inoperative 
unless such construction were put upon it, the Court might be 
compelled to infer that such a power was implied. If, however, 
the section can be made fully effectual by a more limited con- 
struction, there can be no conclusiye proof that the more extensive 
power was contemplated.’’] 

The same canon of construction has also been applied in the case 
of the Pules of the Supreme Court (b) and of the County Courts (c) , 
which have been held not to repeal the provisions of special 
statutes in particular cases as to costs. Conversely, the pro- 
visions of the Public Authorities Protection Act, 1893 (56 & 57 
Viet. c. 61), have been held not to override the provisions of the 
Pules of the Supreme Court as to depriving a party of costs for 
good cause (d). 

[The reason of this rule was thus stated by Wood, Y.-C., in 
London and Blachvall Rail Co. v. Liniehouse L. B. W. (1857), 
3 K. & J. 128 (c). “ The Legislative,” said he, in passing a 

special Act, has entirely in its consideration some special power 
which is to be delegated to the body applying for the Act on 
public grounds. When a general Act is subsequently passed, it 
seems to be a necessary inference that the Legislature does not 
intend thereby to regulate all cases not specially brought before 
it, but looking to the general advantage of the community, 
without reference to particular cases, it gives large and general 
powers which in their generality might, except for this very 
wholesome rule of interpreting statutes, override the powers 
which, upon consideration of the particular case, the Legislature 
had before conferred by the special Act for the benefit of the 
public. The result of a contrary rule of construction would be 
that the Legislature, having authorised by a special Act the 
construction of some public work, would be supposed afterwards 
by a general Act to throw it into the power ” of a few persons 
to prevent that public work from being carried out. Again, in 
Thoiye v. Adams (1871), L. E. 6 C. P. 125, 135, Bovill, O.I., 

{b) Sasher v. Wood (1884), 54 L. J. Q. B. 419. 

(c) HeeveY. Gibson, (1891) 1 Q. B. 652. 

(d) Bostoch V. Itamsey TJ. JD. G., (1900) 1 Q,. B. 357, Bussell, L.C.J. ; 2 Q. B. 
616 (C. A.). 

(e) Approved, Mayor, of Ashton-zmder-Lyne v. Puyli, (1898) 1 Q. B. 45 
(C. A.). 
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commented on this rule as follows : When/’ said he, we 
look at the mode in which Acts of Parliament are passed, it 
cannot he presumed or conceived that the Legislature had had 
brought to its consideration all the special Acts and legislation 
which affect companies or individuals, and that is one reason for 
the adoption of this general rule.” And Willes, J., added : 

The good sense of the law as laid dovvn by my Lord is quite 
obvious, because if a Bill had been brought into Parliament to 
repeal a local Act, it would never have been allowed to pass 
into law without notice to the parties whose interests were 
affected by it, and opportunity being given to them to be heard 
in opposition to it, if necessary ; whereas a general provision in 
a public Act is discussed with reference to general policy, and 
without any reference to private rights, with which there is no 
intention on the part of the Legislature to interfere.” And 
again, in Taylor v. Oldham (1877), 4 Ch. D. 395, 410, Jessel, 
M.E., having stated the rule as given above as to the effect of 
general provisions in statutes upon special provisions, added : 

If you once admit the doctrine that the general provisions 
are to overrule the special ones, anybody getting a clause 
inserted in a [private] Bill ought to be heard on every clause 
in it. It would be simply impossible to conduct private legis- 
lation at all if any such doctrine were admitted or prevailed.” 
A good illustration of the working of this rule was given by 
Wood, Y.-O., in Fitzgerald -7. Chamjmeys (1861), 30 L. J. Ch. 
782, mth regard to the operation of the Fines and Eecoveries 
Act, “ by which, in the largest words, every tenant in tail is 
authorised to bar his entail even in those estates in which the 
reversion is in the Crown, which formerly could not be barred.” 
‘‘ No one,” said the Yice-Chancellor, wouldHhink of arguing, 
or could argue successfully, that the Act would affect the entails 
made by special Act of Parliament, such as the Marlborough, 
the Wellington, or the Shrewsbury entails (,/‘). And the reason 
is that the Legislature, having had its attention directed to a 
special subject, and having observed all the circumstances of the 
case and provided for them, does not intend by a general enact- 
ment afterwards to derogate from its own Act where it makes no 
special mention of its intention to do so.”] 

But the rule must not be pressed too far, for, as Bramwell, L. J., 
said in Fellas v. Neptune Ins. Go. (1880), 5 C. P. D, 34, 40, “ a 
general statute may repeal a particular statute.” [And If a 
special enactment, whether it be in a public or a private Act, 
and a subsequent general Act are absolutely repugnant and 
inconsistent with one another, the Courts have no alternative 
but to declare the prior special enactment repealed by the sub- 
sequent general Act. Thus, in Bramston v. Colchester (1856), 

6 E. & B. 246, it was held that the provisions of a local Act, 


(/) Vide pout, pp. 315, 316. 
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under wHch certain arrangements had been made for maintain- 
ing borough prisoners in county gaols, were repealed by the 
general Prison Act, o & 6 Yict. c. 98, s. 18 ; “ for,” said Lord 
Campbell, C. J., “ I think it was the intention of the Legislature 
to sweep away all local peculiarities, though sanctioned by 
special Acts, and to establish one uniform system except in so 
far as there are express exceptions and Wightman, J,, added, 
It was intended to make one general law superseding all local 
laws as to prisons and repealing all local Acts.” So, also, in 
Great Central Gas Go. v. Clarke (1863), 13 0. B. N. S. 838, it 
appeared that by a local Act the gas company was limited to a 
charge of 4s. per 1,000 feet, but by the subsequent public Act of 
23 & 24 Viet. c. 125, the company was compelled to supply gas 
of a much better quality and was allowed to charge a maximum 
price of 4.5. 6h. per 1,000 feet. It was contended, and the Court 
ultimately held, that the local Act was impliedly repealed by 
the subsequent public Act, and that consequently the limitation 
as to price contained in the local Act ceased to operate. 
“Although,” said the Court, “the section in the private Act 
[which limits the price] is not in terms repealed, it is quite 
inconsistent with a clause in a subsequent public Act. That is 
sufficient to get rid of the clause in the private Act.” So in 
I)aw V. Metropolitan Board of Works (1862), 31 L. J. C. P. 223, 
it was held that the provision in 18 & 19 Yict. c. 120, s. 141, 
which gave to the Metropolitan Board power to alter the names 
of streets, impliedly repealed 11 & 12 Yict. c, clxiii. so far as it 
previously conferred the same power on the Commissioners of 
Sewers. In Duncan y. Scottish N. E. Rail. Co. (1870), L. E, 
2 H. L, (Sc.) 20, it was held that the exemption from liability 
to pay rates which was conferred on the defendant railway 
company by the special Acts under which it was made was 
taken away by the subsequent Poor Law Amendment Act, 
because, as Lord "Westbury said, “ the rule given by this Poor 
Law Act is wholly inconsistent with the exemption contained in 
the company’s special Acts ” {g) .] And in Charnock v. Merchant^ 
(1900) 1 Q. B. 474, it was held that sect. 1 of the Criminal 
Evidence Act, 1898, was intended to establish a single rule for 
all criminal courts and cases, and to supersede the special rules 
as to evidence by the defendant in criminal cases created by 
previous statutes in the case of the particular offences there 
specrfied. But sect. 6 of the Act of 1898 pretty clearly indicates 
this intention. 

In The Duke of MarlborougJds Parliamentary Estates (1891), 
8 Times L. E. 179, the question arose whether the Settled 
Land Acts had repealed the fetter on alienation of land imposed 
by 6 Anne, c. 6 (5 Anne, c. 3, Euffhead), annexing certain 


(g) Cf. Sion College case, (1900) 2 Q,. B. 581 : affirmed, (1901) 1 K. B. 617 
(C. A.). 


61 & 62 Viet. 
0 . 36 . 
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lands to the title of Duke of Marlborough. Chitty, J., said, at 
p. 181 : It was argued that, as these lands were by the 
statute of Anne annexed to the title, the enabling j)rovisions of 
sect. 58 of the Act of 1882 were not applicable. However, to 
uphold this argument it would be necessary to make an addition 
to the saving clause in sect. 58, and this the Court was not at 
liberty to do. It was also said that general Acts of Parliament 
do not derogate from particular Acts, and that the onus of 
finding in the Act of 1882 enabling words rested on the 
applicant. He, however, held that there was a sufficient 
intention shown in the Act of rej)ealing particular Acts. There 
was no ground for holding that the Legislature had any 
intention of restricting the operation of the enactment. It was 
to be borne in mind that the general object of the Act was to 
aid the owners of landed property in the ciinumstances of 
agricultimal depression which existed wPen it was passed, and 
also that the tenant for life having recourse to the Act did not 
put the capital moneys into his own pocket, but they had to be 
expended for the benefit of the inheritance. Such considerations 
were as applicable to lands annexed to^dignities as they were to 
lands in ordinary settlement ” (h). 


{h) ICf. Earl of Shrewshury v. Scott (1859), G C. B. IST. S. 1.] 
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1. [It is a common practice to specify in Acts of Parliament tlie Oommence- 
day in wliich the Act is to come into operation.] If a certain 
day is named, an Act {a) “ which/’ as the Court said in Tomlinson 
Y. Bullock (1878), 4 Q,. B. D, 230, 232, comes into operation 
on a given day, becomes law as soon as the day commences.” 


{a) In Cole v. Forteous (1892), 19 Ont. App. Ill, this rule was applied so as to 
make a chattel mortgage executed at 12 noon subject to a statute which received 
the Royal assent at 3 p.m. on the same day. 
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62 & 53 Yict. 
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This rule is adopted in the Interpretation Act, 1889, s, 36, 
suh-s. 2, which provides that Acts passed after 1889, and any 
Order in Council, order, warrant, scheme, letters patent, rules, 
regulations, or bylaws made under such Acts, if expressed to 
come into operation on a particular day, are to be read as coming 
into operation immediately on the expiiution of the previous 
day. [But an Act will not have any operation until the day 
for its commencement, even though the sections of the Act may 
have been framed as if it would come into operation imme- 
diately it receives the royal assent {h). The reason of this was 
23ointed out in Wood v. Pdley (1867), L. 11. 3 C, P. 27, namely, 
‘‘because the last thing settled is when the Act shall come into 
operation ; therefore all the sections are to be considered as 
speaking from the date so fixed, and are all governed by the 
last section,’^ which is the section wPich fixes the date. By 
33 Geo. 3, c. 13, “ the Clerk of the Parliaments shall endorse 
(in Englisla) on every Act of Parliament which shall pass after 
April 8, 1793, immediately after the title of such Act, the day, 
month, and year wPen the same shall have passed and shall 
have received the royal assent, and such indorsement shall be 
taken to be a part of such Act, and to be the date of its 
commencement when no other commencement shall be therein 
provided.’^ Consequently, as was pointed out by the Court in 
it. V. Middlesex (1831), 2 B. & Ad. 821, if one Act receives the 
royal assent a few days after another Act and the two Acts are 
contrariant, the one which received the royal assent last will 
have the effect of repealing the other. It is, however, some- 
times specially enacted that a statute is to come into operation 
on some day prior to the day on which it receives the royal 
assent (c). Thus, in Jamieson v. Ati.-Gen. (1833), Alcock & 
Nap. 375, it was held that 11 Geo. 4 & 1 Will. 4, c. 49, s. 1, 
which enacted that certain duties should be levied from 
March 15, 1830, but did not receive the royal assent until 
July 16, 1830, operated from March 15.] When two Acts 
come into force on the same day, it is not essential to hold them 


[b) In tlie Real Property Limitation Act, 1874 (37 & 38 Viet. c. 57), the com- 
mencement of the Act was postponed till five years after its passing. Cf, the 
County Courts Act, 1903 (3 Ldw. 7, c. 42), which came into force on let January, 
1905, and the Railway Fires Act, 1905 (5 Edw. 7, c. 11), which does not come 
into force tiU 1st January, 1908. In the Local Government Acts of 1888 and 
1894, and the London Government Act, 3899, the time for the commencement 
of the Act was left to he appointed by a department of the Government. 

[c] [It is stated in Bwarris on Statutes (2nd ed.), 544, and also in Maxwell on 
Statutes (3rd ed.), 595, on the authority of Burn v. Carvalho (1835), 4 
Nev. & Mann. 893, that where a particular day is named for the commence- 
ment of the operation of a statute, but the royal assent is not given till a later 
day, the Act would come into operation only on the later day.’’ This rule is 
not borne out by the case cited, which merely decides that as the language of 
sect. 30 of 3 & 4 WiU. 4, c. 42, is “prospective only,” it cannot apply to any 
proceeding which took place before the Act was passed. In Freeman v. Moyes 
(1834), 1 A. <fc E. 338, a different decision was come to as to sect. 31 of the same 
Act, the language of that section “not being in its terms prospective.”] 
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consisteiit, and the later in order of the two may be held to 
repeal the other so far as the two are repugnant {d). 

Where an Act passed after 1889 does not come into operation 
immediately upon its passing, and confers powers to do any- 
thing for the purpose of the Act, the j)Ower may be exercised, 
unless a contrary intention appears, before the commencement 
of the Act, so far as is necessary or expedient for the purpose of 
bringing the Act into (eifective) operation at the date of its 
commencement. But no instrument made under the power 
comes into operation before the commencement of the Act 
unless a contrary intention appears in the Act {e ) . These pro- 
visions are intended to enable the judicial and administrative 
department of State to frame and publish Orders in Council 
and the like and Eules of Court in the interval between the 
passing and commencement of any Act for the due application 
and enforcement of which they deem expedient. 

[Before the passing of 33 Geo. 3, e. 13, all statutes were 
considered to come into operation on the first day of the session 
in which they were passed, unless they contained an express 
proviso to the contrary. This rule is stated by Lord Coke in 
4 Inst. 25, and was acted upon in several early cases, though it 
does not appear to have been finally settled till the decision of 
the House of Lords in Att.-Gen, v. Panter (1772), 6 Bro. 
P. C. 486. In many cases (/) this was found to operate with 
great unfairness through the retrospective operation which Acts 
had in consequence ; and where two Acts passed in the same 
session w^ere repugnant, it was impossible, as Lord Tenterden 
pointed out in P. v. Middlesex (1831), 2 B. & Ad. 821, to know 
which of the two ought to be held to repeal the other. It was 
for these reasons, no doubt, that the above-mentioned statute 
(33 Geo. 3, c. 13) was passed.] 

As a British {g) Act of Parliament comes into force, as a 
rule, on receipt of the royal assent, and does not depend on pro- 
mulgation or publication (/^], it binds the lieges in many cases 
before it has been j)hysieally possible to ascertain its terms. 
[In accordance with the principle of law expressed by the legal 
maxim, Igmrantia jurh neminem e.vcHsat, the moment an Act of 
Parliament actually comes into operation, strictly speaking, 
eveiy person who is amenable to the law of England is affected 
by it, even although it may be morally certain that he could 
not Enow that the statute in question had been passed. This 
was laid dowm by Lord Eldon in i2. v, Bailey (1800), Euss. & 
E. 1, 4, where the prisoner was indicted under an Act of which it 

(fO Sheffield Corporaiioii v. Sheffield Electric Light Co.^ (1898) 1 Oh. 203, 
yorth, J. 

{e) Int. Act, 1889, s. 37. 

(/) See LatlessY. Eohnes {11^2), 4 T. R. 660, H cfiR. ihl cAt ; i?. y. JBailcij 
(1800), Rass. & R. 1 ; Bryant v. Witherfi (1813), 2 M. & S. 123, 131. 

[g] The law of America and France on this subject is discussed in Dwrarr is 
on Statutes (2nd ed.), p. 545. 

(A) Vide ante, pp. 30, 31, 
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appeared lie coiild not haye known the existence at the time he 
committed the offence with which he was charged ; hut Lord 
Eldon told the jury that he was of opinion that he was, in 
strict law, guilty under the statute, although he could not have 
known that it had keen passed, and that his ignorance of the 
fact could in no otherwise affect the case than that it might be 
the means of recommending him for a pardon ; and this ruling 
was subsequently upheld by all the judges, and on their recom- 
mendation a pardon w^as granted to the prisoner, on the ground 
that he could not at the time he committed the offence have 
known of the existence of the Act of Parliament.] It may, 
however, be observed that it was suggested by the Court in 
Burns v. Nowell (1880), 5 Q. B. D. 444, 444, that before a 
continuous act or proceeding, not original^ unlawful, can be 
treated as unlawful by reason of the passing of an Act of 
Parliament by which it is in terms made so, a reasonable time 
must be allowed for its discontinuance, and though ignorance 
of the law* may of itself be no excuse for any one wEo may act 
in contravention of it, such ignorance may nevertheless be 
taken into account, when it becomes necessary to consider the 
circumstances under which the Act or proceeding was continued, 
and when and how it was discontinued with a view to determine 
whether a reasonable time had elapsed without its being 
discontinued,’’ It is desirable that some interval should be 
given for people to have a physical possibility of learning the 
terms of a new law, but this is not always possible, nor could 
any uniform delay between passing and commencement be 
safely prescribed. 

[If an Act is passed for the purpose of continuing an expiring 
Act, it is enacted by 48 Geo. 3, c. 106, that if the expiring 

Act shall have expired before the Bill for continuing the 
same shall have received the royal assent, such continuing Act 
shall be deemed and taken to have effect from the date of the 
expiration of the Act intended to be continued as fully and 
effectually as if such continuing Act had actually passed l3efore 
the expiration of such Act, except it be otherwise specially 
provided in such continuing Act : Provided nevertheless that 
nothing herein contained shall extend to affect any person with 
any punishment, penalty, or forfeiture by reason of anything 
done or omitted to be done by such person contrary to the 
provisions of the Act so continued between the expiration ol the 
same and the date at which the Act continuing the same may 
receive the royal assent.”] 

[If an Act passed after 1850 repeals wholly or in part any 
former enactment and substitutes provisions in place of the 
repealed enactment, the latter remains in force until the 
substituted provisions come into operation (f).] 

{i) Interpretation Act, 1889, ss. 11 (2), 41, repealing* and re-enacting 
Brougham’s Act (13 & 14 Viet. c. 21), s. 6. 
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2. A statute is to be deemed to be retrospective (/.•) wbicb 
tabes away or impairs any vested right acquired under existing 
laws, or creates a new obligation, or imposes a new duty, or 
attaches a new disability in respect to transactions or considera- 
tions already past’’ (1). But a statute “is not properly called 
retrospective merely because a part of the requisites for its 
operation is di'awn from a time antecedent to its passing ” (->^0-] 
In Lawi v. Renad^ (1892) 3 Ch. 402, 421, Bindley, L.J., said : 
“ It is a fundamental rule of English law that no statute shall 
be construed so as to have a retrospective operation, unless its 
language is such as plainly to require such a construction. And 
the same rule involves another and subordinate rule, to the effect 
that a statute is not to be construed so as to have a greater 
retrospective operation than its language renders necessary.” 
“ There are many cases upon the general doctrine whether an 
Act of Parliament may be read retrospectively or not, and there 
are many cases upon the meaning of particular statutes. But 
one has the general law concisely stated by Lord Hatherley in 
his judgment in Pardo y, Bingham (1870), L. E. 4 Ch. 735, 739, 
740, where he says : ^ The question is . . . secondly, whether 
on general principles the statute ought in this particular section 
to be held to operate retrospectively, the general rule of law 
undoubtedly being, that except there be a clear indication either 
from the subject-matter or from the w^ording of a statute, the 
statute is not to receive a retrospective construction. ... In 
fact, we must look at the general scope and purview^ of the 
statute, and at the remedy sought to be applied, and consider 
what was the former state of the law, and wEat it was the 
Legislature contemplated ’” (^ 2 ). In Mohammad Ahussamad y. 
Knrban Hiiseln (1903), 31 Ind. App. 30, 37, Lord Bindley 
said: “It is not, however, in accordance with sound principles 
of interpreting statutes to give them a retrospective effect.” 
In this case the Judicial Committee declined to construe sects. 
8 and 10 of the Indian Act No. I. of 1869, relating to the Oudh 
Talookdars, so as to deprive the successors to the estates of a 
person who had died before these sections came into force of 
the rights wLich they had acquired on his death. Eevenue 
Acts are often made to take effect as from a day before their 
passing. But extremely plain language would be needed to 
render penal an act done before the passing of a statute ( 0 ). 

[Ji) The word is somewhat amhiguons. Allan v. Gold Meefs of W. Africa, 
(1900) 1 Ch. 656, 673, Lindley, M.R. 

{!) Sedgwick, Statutory Law (2nded.), 160. 

{m) n. Y. Whitechapel (1848), 12 Q,. B. 127, Denman, L.O.J., where 9 & 
10 Viet, c, 66, s. 2, was held to prevent the removal after its commencement of 
a paiiper widow, proceedings for whose removal had been begun, but had not 
been completed before the Act passed. 

{n) He Chapman, (1896) I Ch. 323, 327, Kekewich, J. 

(o) In 0'^ Donohue v. Britz (1904), 1 Australia C. L. K. 391, an unsuccessful 
attempt was made to prosecute, under the Commonwealth Customs Act, 1901 
(which came into force on October 4th, 1901), a person who, on 16th October, 

Y 


Meaning of 
the word 
‘ ‘ retrospec- 
tive ” as ap- 
plied to a 
statute. 



322 


Comnienceineiii and Luration of 


Difference 
between ‘^re- 
tro'^pective ” 
and ‘‘ ex post 
facto ’ ’ 
statutes. 


Eetrospec- 
tivity not 
presumed. 


[A retrospective statute is different from an e.v post facto 
statute Every ex p^od facto lavv/^ said Chase, J., in Calder 

V. Bull (1798), 8 Dallas (U.\S.), at p. 391, ^'must necessarily be 
retrospective, but every retrospective law is not an ex post facto 
law. Every lav/ that takes away or impairs rights vested agree- 
ably to existing laws is retrospective. Thus, statutes of oblivion 
or pardon are certainly retrospective, and literally both concern- 
ing and after the facts committed. But I do not consider any 
law ex post facto that mollifies the rigour of the criminal law, 
but only those that create or aggravate the crime, or increase the 
20 unishment or change the rules of evidence for the j)urpose of 
conviction. . . . There is a great and apparent difference be- 
tween making an unlawful act lawful and the making an 
innocent action criminal and punishing it as a crime ’’ (^).] 

The Act of 1793 (33 Geo. 3, o. 13) in no way prevents Parlia- 
ment from making an Act retrospective if the intention to do so is 
apparent. “ It is obviously competent for the Legislative, in its 
wisdom, to make the provisions of an Act of Parliament retrospec- 
tive ” (r) . [‘‘No one denies,’’ said Dr. Lushington in The Ii'oiisules 
(1862), 31 L. J. P. M. & A. 131, “ the competency of the Legisla- 
ture to pass retrospective statutes if they think fit (s) , and many 
times they have done so.” Philosophical writers f) have, it is true, 
denied that any Legislature ought to have such a power, and it 
is indisputable that to exercise it under ordinary circumstances 
must work great injustice.] But “ before giving* such a construc- 
tion to an Act of Parliament one wmuld require that it should 
either appear very clearly in the terms of the Act or arise by 
necessary and distinct interpretation ” {u). And “perhaps no rule 
of construction is more firmly established than this — that a re- 
trospective operation is not to he given to a statute so as to im- 
pair an existing right (x) or obligation otherwise than as regards 


1901, made a declaration in New South Wales as to certain medicines not then 
taxable under the New South Wales Customs Tariff, but made taxable by the 
Commonweakh Customs Tariff Act, 1902, as from October Sth, 1901. As to 
the Excise Tariff Act, 1902, No. 11, see Colonial Sugar Itefinlng Co. v. Irving, 
(1906) A. C. 360, 

(p) [Blaekstone (Comm. toI. i. p. 46) describes ex post facto laws as thoKse by 
■which after an action indifferent in itself is committed, the Legislature then 
for the first time declares it to hare been a crime, and inflicts a punishment upon 
the person who has committed it.”] Acts of indemnity are, however, also 
i‘x post facto laws so far as they take away civil rights of action, and are statu- 
tory pardons as to criminal liability, and as to indemnity for acta done in 
exercise of martial law : Fhilhps v. Fgre (1870), L. It. 6 Q. B. 1 ; and Journ. 
Soc. Comp. Leoislation, N. 3., 1900, p. 60. 

(q) Cited and approved in FhUlips v. Byre (1871), L. E. G Q. B. at p. 26, 
Willes, J. 

(r) Smith v. Callander, (1901) A. C. 297, 305, Lord Ashbourne. 

(s) The French code contains a positive provision that la'ws are not to have 
any retrospective operation, La loi ne dispose qiie pour V avenir , elle a point 
diffet retroHctf^' : Code Civil, Art. 2. 

(t) See Sedgwick, Statutory Law (2nd ed.), 160. 

(u) Smith V. Callander, (1901) A. C. 305, Lord Ashbourne. 

[x) And see Schmidt v. liitz (1901), 31 Canada, 602, where Strong, C.J., 
said : “ That the Legislature has demonstrated an intention to enact retro- 
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matter of procedime (^), unless that effect cannot he avoided 
without doing violence to the language of the enactment. If 
the enactment is expressed in language 'which is fairly capable 
of either interpretation, it ought to he construed as prospective 
only. Some of the many authorities for this proposition are : — 
3Iai}i V. StarJi (1890), 15 App. Gas. 384, 387, Lord Selhorne; 
Gilmore v. Shuler (1679), 2 Mod. 310, on the Statute of Frauds ; 
Moon V. Burden (1848), 2 Ex. 22, on the Graming Acts ; Hick- 
son V. Barlow (1883), 23 Ch. D. 690, on the Bills of Sale Acts ; 
Waugh v. Middleton (1853), 8 Ex. 352, an extreme case, hut not 
disapproved of in Larpent v. Bihhif (1855), 5 H. L. C. 481 ; 
Williams v. Harding (1866), L. li. i H. L. 9 ; Hough v. Wind ns 
(1884), 12 Q. B. Ei. 224; and Ellis v. MHorniich (1869), L. E. 
4 Q,. B. 271, on the Bankruptcy Acts; Pie Joseph Siiche 4" Co., 
Limited (1875), 1 Oh. D. 48, on sect, 10 of the Judicature Act, 
1875” (^^). 

[In Gairdner v. Lucas (1878), 3 App. Gas. 601, Lord O’Hagan 
said: Unless there is some cleelared intention of the Legisla- 
ture — clear and unequivocal — or unless there are some circum- 
stances rendering it inevitable that we should take the other 
view, we are to presume that an Act is prospective, and not 
retrospective.”] In Reid v. Reid (1886), 31 Oh. D. 408, Bowen, 
L.J., said : “The particular rule of construction which has been 
referred to, hut which is valuable only when the words of an 
Act of Parliament are not plain, is embodied in the well-known 
trite maxim, Omnis nova constifutio fuhir is form/vni iniponere delet 
non prceteritis (a) — that is, that, except in special cases, the new 
law ought to be construed so as to interfere as little as possible 
with vested rights. It seems to me that even in construing an 
Act which is to a certain extent retrospective, and in construing 
a section which is to a certain extent retrospective, we ought, 
nevertheless, to bear in mind that maxim as applicable when- 
ever we reach the line at which the words of the section cease 
to be plain. That is a necessary and logical corollary of the 
general proposition, that you ought not to give a larger retro- 
spective power to. a section, even in an- Act which as to some 
extent intended to be retrospective, than you can plainly see 
the Legislature meant” (b). 


speeti«-ely to a certain extent is not sufficient to warrant a retroactive operation 
carried beyond the meaning of the terms used strictly construed. ... It is said 
that to restrict the latter part of the amending clause ... is to attribute to it a 
very insignificant modicum of relief. The answer must be that it is the very 
intent of this rule of interpretation, designed to prevent interference with lights 
of property except in cases where the unmistakable language of the Legislature 
demands an cx post facto construction.'” 

(v) Vide post, p. 327- 

(x;) Re Athlyivnvij, (1S98) 2 Q,, B. 547, 552, "Wright, J. 

[a) [2 Inst. 292, adopted in Vrqahart v. Urquliart (1853), 1 Macq. H. L. (Sc.) 
662, Lord Cran-worth. See Gilmore v. Shuler (1679), 2 Mod. 310 ; Ashhirnhani 
v. Bradshaw (1740), 2 Atk. 36.] 

ih) Cf. R. v, Ipstvich Union (1877), 2 Q. B. D. 269, where Cockbum, O.J., 
stated that statutes changing the law are presumably intended to apply to a state 

y2 
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In Youmj v. Adams^ (1898) Ap23, Cas. 469, the J ndicial Com- 
mittee had to consider whether a New South Wales Cml 
Service Act (59 Viet. No. 25) was retrospective in its operation. 
Lord Watson said (p. 476) : “ It does not seem to be very 
probable that the Legislature should intend to extinguish, by 
means of retrospective enactment, rights and interests which 
might have already been valid in a very limited class of persons, 
consisting, so far as appears, of one individual, viz., the respon- 
dent. In such cases their lordship)s are of opinion that the 
rule laid down by Erie, C.J,, in Midland Rail. Co. v. P//c, 
10 C. B. N. S. 179, 191, ought to apply. They think that in the 
present case the learned Chief- Justice (of N. S. Wales) was 
right in saying that a retrospective operation ought not to be 
given to the statute unless the intention of the Legislature that 
it should be so construed is expressed in j)lain and unambiguous 
language, because it manifestly shocks our sense of justice that 
an act, legal at the time of doing it, should be made unlawful 
by some new enactment. The ratio is equally apparent when a 
new enactment is said to convert an act wrongfully done into 
a legal act, and to deprive the person injured of the remedy 
which the law then gave him.’’ 

[With regard to the effect of statutes authorising the levy of 
rates, it was pointed out by Cockburn, C.J., in Bradford ZTnlon 
V. WilU (1868), L. E. 3 (1. B. 604, 616, that the principle 
was adopted long ago, and has been long acted upon,” that if 
the language of the statute is prinid facie prospective the rate 
must be prospective, and not retrospective, so that the expenses 
shall fall on the ratepayers who are ratepayers at the moment 
of the expenses being incurred.” Consecpiently,” he added, 
whenever the Legislature thinks it expedient to authorise the 
making of retrospective rates, it fixes the period as to which the 
rate may be retrospectively made.”] 

The VVlsli Sunday Closing Act, 1881 (44 & 45 Viet. c. 61), 
received the royal assent on August 27, 1881. Sect. 6 
provided that it should come into operation on the day next 
appointed for the annual licensing meeting in each place in 
Wales. By 9 Geo. 4, c. 61, ss. 1, 2, the licensing meeting 
must be held between August 20 and September 14 in each 
year, and the day must be appointed at least twenty-one days 
before the meeting is held. In Richards v. McBride (1882), 
SQ.B.D. 119, it was held — (1) that although the preamble 
suggested the desirability of a change in the law, this did not 
give any clue as to fixing the commencement of the Act ; 
(2) that the Act came into force at the licensing meetings of 
1882, and not at those of 1881, inasmuch as it was impossible 

of facts coming into existence after tlie commencement of the statute. See also 
the Canadian cases, Association lAiarmaceutique cle Quebec v. Livernols (1900), 31 
Canada 43, 60, Sedgwick, J. ; Schmidt v. Rltz (1901), 31 Canada, 602, 605, 606, 
Strong, C.J. 
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to appoint the meetings for 1881 in the interval between the 
passing of the Act and the last day for which they conld by law 
he held ; (3) that the Court could not construe the Act on the 
assumption that it ‘was drawn in the expectation that it would 
pass much sooner than it did, or receive evidence to support the 
suggestion. 

[It being, then, the general rule of law that statutes are not Retrospec- 
to operate retrospectively, w’e have now to consider under what 
circumstances this general rule has been departed from, and to 
examine the grounds, so far as they can be ascertained, for such 
departme.] 

[(1) Sometimes it is expressly enacted that an enactment (i) Eyex- 
shall be retrospective ; thus, by 23 & 24 Viet, c, 38, s. 12, it is enact- 
enacted that clause 32 of 22 & 23 Viet. c. 35, shall operate ’ 
retrospectively.’’] 

[(2) If it is a necessary implication from the language em- (2) Byneces- 
ployed that the Legislature intended a particular section to have 
a retrospective operation, the Courts wall give it such an opera- 
tion. Baron Parke,” said Lord Hatherley in Pardo v. Bingham ■' ■ .• '/ 
(1870), 4 Ch. App. 735, 740, did not consider it an invariable lature!^^^* 
rule that a statute could not he retrospective unless so expressed 
in the very terms of the section w’hich had to be construed, and 
said that the question in each case was whether the Legislature 
had sufficiently expressed that intention. In fact, we must look 
to the general scope and purview of the statute, and at the 
remedy sought to be applied, and consider what was the former 
state of the law, and what it w^as that the Legislature contem- 
plated.”] But a statute is not to be read retrospectively except 
of necessity. In Main v. Starh (1890), 15 App. Cas. at p. 388, 

Lord Selborne said : ‘‘ Their lordships, of course, do not say 
that there might not be something in the context of an Act of 
Parliament, or to be collected from its language, which might 
give to words 'primd facie prospective a larger operation, but 
they ought not to receive a larger operation unless you find some 
reason for giving it.” And, “ Words not rec^uiring a retrospec- 
tive operation, so as to affect an existing statute prejudicially, 
ought not to be so construed.” In Reynolds v. Aft.- Gen. for 
Nova Scotia^ (1896) App. Cas. 240, 244, it was held that this 
rule did not extend to protect from the effect of a repeal a privi- 
lege which did not amount to an accrued right ic). 

In 1888 a restriction was for the first time imposed {d) on 
persons desiring to practise as patent agents, with a saving for 


[c] In a ISTew Zealand case on a proceeding nnder the Imperial Fugitive 
Offenders Act, 1881 (44 & 45 Yict. c. C9), it was held that a statute of Victoria 
(No. 1737), passed in 1901, operated to render penal disobedience to orders made 
under an earlier statute (the Marriage Act, 1890) of Victoria: In re Coutta 
(1902), 22 N. Z. L. R. 203. But cf. R. v. Griffiths, (1891) 2 Q. B. 145. 

[d) By sect. 1 of the Bo-tents, <fec. Act, 1888 (51 & 52 Viet, c. 50). 
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rights acquired ie) before the Act came into force. By rules 
under that Act made in 1890, and having legislative force, the 
business of patent agent was put under regulations. In ^Starey 
V. Graham, (1899) 1 Q. B. 406, it was held that “ right acquired 
did not include a right on the part of persons practising as 
patent agents before the Act of 1888 to practise and describe 
themselves as such after the Act (p. 411, Channell, J.). The 
ratio deddendi was that prior to the Act of 1888 the law was 
silent as to patent agents, and that the freedom which then 
existed did not amount to a right recognised by law. 

It is a well recognised rule that statutes should be inter- 
preted, if possible, so as to respect vested rights’^ (/), and such 
a construction should never be adopted if the words are open to 
another construction [g ) . This rule is especially important with 
respect to statutes for acquiring lands for public purposes {h). 
For it is not to be joresumed that interference with existing 
rights is intended by the Legislatiue, and if a statute be ambi- 
guous the Court should lean to the interpretation which would 
support existing rights (/). 

And in the absence of anything in an Act to show that it is 
to have a retrospective operation, it cannot be so construed as to 
liave the effect of altering the law applicable to a claim in liti- 
gation at the time when the Act is passed {h), and so far as re- 
gards repealing Acts this rule is clearly recognised by sect. 38 
(2) of the Interj)retation Act, 1889 (/). 

[So careful are the Courts in endeavouring to protect vested 
rights that we find that in several cases judges have refused to 
allow statutes to have a retrospective operation, although their 
language seemed to imply that such was the intention of the 
Legislatm-e, because, if the statutes had been so construed, vested 
rights would have been defeated. In GavrdnerY, Lucas (1878), 
3 App. Gas. G03, Lord Blackburn stated this rule of law in 
the following way with regard to the effect of a statute upon a 
transaction past and closed, where the effect would be to alter a 
transaction already entered into : “ "Where,” said he, “ the 

effect would be to make that valid which was previously invalid, 
to make an instrument which had no effect at all, and from 
which the party was at Liberty to depart as long as he pleased, 


[e] This would he different in the case of repeals under sect. 38 (1) of ^he 
Interpretation Act, 1889. 

(/) Eough V. Windiis (1881), 12 Q. B. D. at p. 237, Bowen, L.J. 

{g) See Ooioan v. Loehyer (1904), 1 Australia 0. L. B. 460, 466, G-riffith, C. J. 
The case turned on the suggested retrospectivity of the Commonwealth Customs 
Act (No. 14) of 1902. 

ill) See CWhhjhdrly t. Clinton {1^21) , 4 Bligh, 1 ; GUssoU v. Ferry (1904), 1 
Australia C. L. B. 363, 373, Griffith, O.J. 

{i) Macdonald [Lord) t. Finlayson (1885), 12 Bettie (Sc.) 231, Lord Mure. 

[k] Leeds and County Lank v. Walker (1883), 11 Q. B. D. 84, at p. 91, 
Denman, J., citing Maxwell on Statutes (1st ed.), 190; and see Wilberforce 
on Statutes, 157. 
d) Vide ante, p, 290. 
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binding — I tbink tbe primd facie construction of the Act is that 
it is not to be retrospective, and it would requiin strong reasons 
to show that it is not the case.’’] In Epre v. Wynn-MaclLcnzie^ 

(1890) 1 Ch. 135, the Court of Appeal held that the Mort- 58 & 59 Viet, 
gagees’ Legal Costs Act, 1895^ did not afiect judgments alinadj 25. 
given when it was passed, though sect. 3 was retrospective 
[In Moon v. Burden (1848), 2 Es. 22, an action to recover a 
sum of money alleged to have been won upon a wager veas 
commenced in June, 1845. In August, 1845, the Gaming Act, g ^ g 
1845, was passed, wEioh enacted, in sect. 18, that no suit c. 109. 
shall be brought or maintained for recovering ” any such sum of 
^Lnoney,” and the question was whether that enactment was 
retrospective so as to defeat an action already commenced. It 
was held that it was not retrospective, and Parke, B., in his 
judgment, said : It seems a strong thing to hold that the 
Legislature could have meant that a party who under a contract 
made prior to the Act had as perfect a title to recover a sum of 
money as he had to any of his personal property, should be 
totally deprived of it without compensation”] [n) ] and in The 
(1899) P. 236, Smith, L.J., said: ‘‘The rule appli- 
cable to cases of this sort is well stated by Wilde, B., iu Wright 
V. Hale (1860), 0 H. & N. 227, 232, viz., that vchen a new 
enactment deals with rights of action, unless it is so expressed 
in the Act, an existing right of action is not taken away.” 

But there is no vested right in procedure or costs. Enact- vested 
ments dealing with these subjects apply to pending actions, I’ightin 
unless the contrary is expressed. 

[“ It is a general rule” (c), said Jessel, M.P.,ini?6 Joseph Suche 
Co,, Ltd. (1875), 1 Ch. D. 48, 50, “ that when the Legislature 
alters the rights of parties by taking away or conferring any 
right of action, its enactments, unless in express terms they 
apply to pending actions, do not affect them. But there is an 
exception to this rule, namely, where enactments merely affect 
procedure, and do not extend to rights of action ” {p). For, as 
Lord Blackburn said in Gairdner v. Lucas (1878), 3 App. Gas. 601, 

603, “ it is perfectly settled that if the Legislature forms a new 
procedure, so that, instead of proceeding in this form or that, 

[Cf. Couch V. Jefferies (17G9), 4 Burr. 2460, Lord Mansfield.] 

(w) also Knight v. Lee^ (1893) 1 Q. B. 41, where it was held that the 
G-aming Act, 1892 (55 & 56 Viet. c. 9), was not retrosj)ective. 

{p) [This rule was for the first time distinctly enunciated hy the Court of 
Exchequer in Wright v. Sale (I860), 30 L. J, Ex. 40. I have always under- 
stood,” said Pollock, C.B. ‘‘ that there is a considerable difi:erence between laws 
which afieot vested rights and those laws which merely affect the proceedings 
of Conrts ; as, for instance, declaring what shall he deemed good service, what 
shall be the criterion to the right to costs, how much costs shall he paid, the 
manner in which witnesses shall be paid, or what witnesses the party shall be 
entitled to, and so on. ... I do not think a matter of that sort can he called 
a right in any sense in which Lord Coke in his Institutes has spoken of rights.” 

See also Ticlcup v. Wharton (1832), 2 Cr. & M. 401 ; Cox v. Thomason (1834), 2 
Cr. & J. 499 ; and Tinhorn v. So^ister (1861), 21 L. J. Ex. 336.] 

(p) Gf. Te Athlumneg^ (1898) 2 Q. B. 547, 552, Wiight, J. 
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yon slioiild proceed in another and different way, clearly these 
bygone transactions are to be sued for and enforced according 
to the form of procedure. Alterations in the form of procedure 
are always retrospective, unless there is some good reason or 
other why they should not be.’’ 4n Watfon v. Watton (1866), 
L. E. 1 P. & M. 227, 229, Sir James Wilde said : A statute 
cannot be said to have a retrospective operation because it 
applies a new mode of procedure to suits commenced before its 
passing” (^7). In other words, if a statute deals merely with 
the procedure in an action, and does not affect the rights of the 
parties, “it will,” as Blackburn, J., said in Kimhray v. Draper 
(1868), L. E. 3 Q. B. 160, 163, “be held to apply primd fade 
to all actions, pending as well as future” (g).] 

In Colonial Sugar Refiming Co. y. Irving, (1905) App. Cas. 369, 
an application was made to the J udieial Committee to dismiss an 
appeal from the j udgment of the Supreme Court of (Queensland, on 
the ground that the power of the Court below to give leave to appeal 
had been taken away by sect. 39 of the Commonwealth J udiciary 
Act, 1903. The action in which the appeal was brought was 
commenced on October 25, 1902. The Judiciary Act came 
into force on August 25, 1903, and the leave to appeal was 
given on September!, 1903. The Judicial Committee dismissed 
the application, saying (per Lord Macnaghten, p. 372) : “ As 
regards the general principles applicable to the ease there is no 
controversy. On the one hand it is not disputed that if the matter 
in question be a matter of procedure ‘only, the petition (to 
dismiss) is well-founded. On the other hand, if it be more than 
a matter of procedure, if it touches a right in existence at the 
passing of the ( J udiciaiy) Act, it is conceded that in accordance 
with a long line of authorities from the time of Lord Coke to 
the present day the appellants (the Sugar Co.) would be entitled 
to succeed. The J udiciary Act is not retrospective by express 
enactment or by necessary intendment, and therefore the only 
question is, was the appeal to His Majesty in Council a right 
valid in the appellants at the date of the passing of the 
Act, or was it a mere matter of procedure ? It seems to their 
lordships that the question does not admit of doubt. To 
deprive a suitor in a pending action to an appeal to a superior 
tribunal which belonged to him as of right is a very different 
thing from regulating procedure,” ^ 

In accordance with this rule, the Bankruptcy Act, 1883 (r), - 
was held in Ex parte Rratt (1884), 12 Q. B. L. 334, 341, 


{q) Adopted in Att.-Gen. y. Theohalcl (1890), 24 Q. B. D. 557. 

(r) The retrospectivity of other sections of the Act has been discussed, 
e.g., sect. 32 in Bourhe y. jYhU, (1894) 1 Q,. B. 725 ; and also the retrospectivity 
of sects. 6, 8, 23, 25, 26 of the Baulrruntcv Act, 1890, in JRe JYormmi, (1893) 2 Q. B. 
369 (C. A.) : JR. y, Griffiths, c Q. B. 145 (0. 0. E.) ; JRe VI ^ ..... (189S) 

2 Q. B. 547 ; JRe Raisgu (1891), 60 d, Q. B. 256 ; JBJough y, IVindus (1884), 
14 Q. B. B. 220. 
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Fry, L J., to save proceedings pending under the Act of 1869, 
hilt to require all subsequent proceedings, even if founded on 
the earlier Act, to conform to the procedure laid down in the 
later Act {s). In Qii liter y. Maplemn (1882), 9 Q. B. D. 672, 
it was held that the provisions of the Conveyancing Act, 1881, 
giving lessees, in certain events, a means of obtaining relief 
against a forfeiture for certain breaches of covenant, were 
retrospective, so as to be available in an action of ejectment 
pending when it came into force, and in which judgment had 
been given in the Court of first instance, but in which execution 
had been stayed. In Elhh v. Walker, (1893) 2 Ch. 433, 
Chitty, J., treated sect, 25 of the Judicature Act, 1873, as 
dealing with matter of procedure rather than as matter of 
right, and as plainly retrospective. And in Kemj) v. Wright, 
(1895) 1 Ch. 121, the Court treated sect. 10 of the Building 
Societies Act, 1894, as applicable to a society, dissolution of 
which began before, but was not completed till after, the 
commencement of the Act. In The Ydun, (1899) P. 236, it 
was held that the Public Authorities Protection Act, 1893, 
dealt with joi'ocedure only. And in R, v, Chandra JDharna, 
(1905) 2 K. B. 335, the Court for Crown Cases Eeserved held 
that sect. 27 of the Prevention of Cruelty to Children Act, 
1904, which substituted six months for three months as the limit 
of time for proceedings under sect. 5 of the Criminal Law 
Amendment Act, 1885, related to procedure, and applied to 
offences committed within three months of the date wLen it 
came into force (Oct. 1, 1904). 

^^One exception to the general rule has sometimes been 
suggested, viz., that where, as here, the commencement of the 
operation of an Act is suspended for a time, this is an indication 
that no further restriction upon retrospective operations is 
intended (t). But this exception seems never to have been 
suggested except in relation to enactments such as Statutes of 
Limitation, and even in relation to these it is questioned in 
Moon V. Durden, 2 Ex. 22^^ (ii). [This suggested exception 
was the main ground for the decision of the Couid in Toicler v. 
Chatterton (1829), 6 Bing. 258. In that case, to an action of 
indebitatus assumpsit there was a plea of the Statute of Limita- 
tions. The plaintiff proved a verbal promise to pay made by 
the* defendant in February, 1828 ; the action was commenced in 
January, 1829, and the question was whether the verbal promise 
made in February, 1828, was sufficient to take the case out of 
Lord TenterdeAs Act (9 Greo. 4, c. 14), passed in May, 1828, 
which enacted, in sect. 1, that no promise by words only, and 
not in writing, should be sufficient to take a case out of the 

{s) In statutes passed after 1889 the rule depends on sect. 38 (2) of the Inter- 
pretation Act, 1889. 

(t) In sect. 3 of the Bankruptcy Act, 1890. 

(eq He AtMimney, (1898) 2 Q. B, 547, 553, Wright, J, 


44 & 45 Viot. 
c. 41. 


56 & 57 Viet, 
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48 & 49 Viet, 
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operation of tlie statute. By sect. 10 it was enacted that the 
Act should not come into operation until January 1, 1829. It 
was held that the verbal promise in February, 1828, was of no 
avail, for that the statute, after it had once come into opera- 
tion, applied to past as 'well as to fature transactions. 
There are also tw^o nisi jmiis deeision>s on the same point, 
wFich are cited in Tovder v. Chatterton, and which even^ go 
further, for in them it was held that the statute applied to actions 
commenced before January 1, 1829, if the actual trial did not 
take place until after that elate. These three decisions were 
commented upon somewhat adversely by Rolfe, B., in an elaborate 
judgment in Moon v. Burden (1848), 2 Ex. 33. He there said 
that it appeared that the decision of Towler v. Chatterton wms 
founded mainly on the fact that by sect. 10 the Act would not 
come into operation until the January next after its passing, and 
that fi'om that it had been inferred that when that day arrived 
the Act wns in full operation as to all contracts, past as well as 
future. “^Now,’’ he continued, ""ii the meaning of sect. 10 be 
that it was meant to exclude from its operation all actions 
brought before January 1, 1829, then the statute would work no 
real injustice to any one. But the Court, in sujiport of its 
judgment, refers to the two nisi pruts eases in -which it was held 
that the statute applied in the case of actions brought before 
January 1, 1829, if the trials did not occur till after that date, 
on the ground apparently that the judge was to treat the statute 
as being in force at the time of the trial, and therefore conclu- 
sively binding him with respect to what evidence he w^as to 
receive. If this narrow construction is to be put upon the 
statute, it is obvious that the 10th section must in many cases 
have been a mere illusoiy protection. I therefore feel bound to 
say that I cannot think these nisi prkis eases rightly decided. 
Whether the decision in Towler v. Chatterton is correct would 
depend on whether the true meaning of the 10th section was to 
fix a date before which all actions must be brought, which is the 
construction adopted by the Court in that ease. It is worthy of 
9 Greo. 4, remark that Lord Tenterden’s Act points to a writing to he 

c. 14. signed by the parties, that is, to future acts only, so that 

the decision giving to that section a retrospective operation was 
not a just one, even in conformity with the most narrow con- 
struction of its language.^’ Notwithstanding these criticisms 
of Eolfe, B., Towler v. Chatterton was followed in li. v. 
Leeds and Bradford Rail Go, (1852), 21 L. J. M. 0. 193. 
In that ease, damage having been done by the railway 
company to the land of one Edmondson in constructing 
their line in the years 1846 and 1847, he, Edmondson, 
had obtained an award from certain justices under the 
Lands Clauses Consolidation Act, 1845 (8 & 9 Yict. e. 18), 
ss. 22, 24, of a sum of money to be paid by the company as 
compensation. This award was not obtained, however, until 
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three years after, in 1850. In the year 1848 the Summary 
Jurisdiction Act (11 & 12 Viet. c. 43) was passed (and came 
into operation six weeks after its passing), by which it was 
enacted in sect. 11 that such awards as these must be applied 
for and obtained within six months from the time when the 
damage was done. The question therefore arose whether this 
Act had a retrospective operation and was to apply to cases of 
damage done before its passing. The Court decided that it was 
retrospective, and Lord Campbell, C.J., in giving judgment, 
said : ‘‘If the Act had come into operation immediately after 
the time of its being j^assed, the hardship would have been so 
great that we might have inferred an intention on the part of 
the Legislature not to give it a retrospective operation, but when 
we see that it contains a provision suspending its operation for 
six wrecks, that must be taken as an intimation that the Legis- 
lature has provided that as the period of time within which 
proceedings respecting antecedent damages or injuries might be 
taken before the proper tribunal. ... A certain time was 
allowed before the Act wns to come into operation, and that 
removes all difBculty. The case of TowJer v. Cliaiterton is 
strongly in point'’ (x). Again, in Wright v. Hale (1860), 30 
L. J. Ex. 40, Pollock, C.B., was to a certain extent influenced 
by the fact that the Act there in question was not to come into 
operation immediately upon its passing. For he says : “ I 
think that where an Act of Parliament alters the proceedings 
which are to obtain in the administration of justice, and does 
not specially say that it shall not apply to any action aLeady 
brought, but merely causes the operation to pause for a certain 
time, thus giving an opportunity for parties to retire from suits, 
it applies to actions akeady commenced. In this case the Act 
was not to take effect until October, and then in October it is 
as if it had said, ‘ In October this Act of Parliament is to take 
effect,’ ”] 

The result of these decisions seems to be that the suggested 
exception is rarely if ever applicable, and cannot be enunciated 
as an undoubted rule of construction. Moreover, as pointed out 
by Wright, J., in Ee Athlumney, (1898) 2 Q. B. 547, 553, the 
use of the past tense {e.g., “shall have been”), which might 
suggest an inference as to retrospectivity in former statutes, is 
common in modern drafting in cases where retrospectivity is 
clearly not contemplated. 

[Where a statute is passed for the purpose of supplying an Declaratory 
obvious omission in a former statute, or, as Parke, J., said in E. ^cts ^etro- 
Y. Dursleg (1832), 3 B. & Ad. 469, “to ‘explain' a former 
statute,” the subsequent statute has relation back to the time 
when the prior Act was passed. Thus, in Ait, -Gen. v. Pougett 


(.r) R. V. Leeds and Bradford Rail. Go. was dissented from ini?, y. Edwards (1884), 
13 Q. B. D. 586, on grounds not affecting the rule laid down by Lord Campbell, 
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(1816), 2 Price, 381, it appeared that by 53 Gfeo. 3, c. 33, a 
duty was imposed upon hides of 9s. 4f/., but the Act omitted to 
state that it was to he 9s. 4r/. per cwt., and to remedy this^omis- 
sion the 63 Geo. 3, c. 105, was passed. Between the passing of 
these two Acts some hides were exported, and it was contended 
that they were not liable to pay the duty of 9s. M. per cwt., but 
Thomson, C.B., in giving judgment for the Attorney- General, 
said : “ The duty in this instance was in fact imposed by the 
first Act, but the gross mistake of the omission of the weight for 
which the sum expressed was to have been payable occasioned 
the amendment made by the subsequent Act, but that had 
reference to the former statute as soon as it passed, and they 
must be taken together as if they were one and the same 
Aet.^’] 

Where an Act is in its nature declaratory, the presumption 
against construing it retrospectively is inapplicable. In Aft.- 
Gen. V. Theohald (1890), 24 Q. B. D. 557, sect. 11 of the Customs 
and Inland Eevenue Act, 1889 (52 & 53 Viet. c. 7), as to the 
liability of voluntary settlements to stamp duty, was held retro- 
spective, although tlie litigation in which its terms were involved 
had commenced before it wns passed. Acts of this kind, like 
judgments, decide like cases pending when the judgments are 
given, but do not reopen decided cases (y). In Yoivncj v. Adams ^ 
(1898) App. Cas. 4G9, 476, Lord Watson held that AU.-Gen. v. 
Theobald and E. v. D^-rE. ■ rlealt with enactments having no 
analogy with the stati n.- i ■■:-»»•• • the Committee (z ) . 

Statutes [If a statute is passed for the purpose of protecting the public 

teet the pS-" ^ome evil or abuse, it will be allowed to operate retro- 

lie sometmes spectively, although by such operation it will deprive some 
held retro- person or persons of a vested right. Thus, in E. v. Vine (1875), 
spective. ^ 33 ^ 3^ 21), S. 14, 

which enacts that “ every person convicted of felony shall be for 
ever disqualified from selling spirits by retail,’’ applied to a 
person who, after having been so convicted, had obtained a 
licence to sell spirits, and was actually holding it at the time 
when the xict came into force. It must, however, be observed 
that Lush, J., dissented from the judgment of the majority of 
the Court. “ This is,” said he, a highly penal enactment. 
The sound and well-established canon of construction is that 
such an enactment is to be read as prospective, unless a contrary 
intention be clearly established from the language used. Now, 
I cannot collect any indication of an intention to make the 
enactment retrospective. . . . This is, therefore, the very case 
in which the above canon of construction apphes.”] 


(//) See Att.-Gcn. v. Marquis of Hertford (IS49), 3 Ex. 670 ; Steele v. MACinlay 
(1880), 5 App. Cas. 755 : Eyre v. Wynn-MacUn^ie. (1896) 1 OIi. 135 (C. A.) : 
Eaij Y. Kelltmd, (1900) 2 Cli. 745 (C. A.). 
if) Tide ante^ p. 324, 
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[Sometimes a statute, althougli not intended to Tbe retro- Some statutes 
spective, will, as a matter of fact, have a retrospective opera- ^"irtuailj ^ 
tion. For instance, if two persons enter into a contract, and 
afterwards a statute is passed, which, as Cockhurn, 0. J-, said in 
Duke of Deco)ishire v. Barron^ Sfc. Co. (1877), 2 Q. B. D. 286, 

289, engrafts an enactment upon an existing contract,’^ and 
thus operates so as to produce a result which is something quite 
different from the original intention of the contracting parties, 
such a statute has, as a matter of fact, a retrospective operation. 

Similarly, if a statute is passed which renders the performance 
of a contract impossible, the rule of law is that the contract is 
cancelled (a ) ; consequently, in this case also the statute operates 
retrospectively. Thus, in Breicster v. lufchell (1697), 1 Salk. 

198, it was held that where the question is wdiether a covenant 
be repealed by Act of Parliament, this is the difference, viz., 
where IT. covenants not to do an act or thing which was lawful 
to do, and an Act of Parliament comes after and compels him 
to do it, the statute repeals the covenant. So, if H. covenants 
to do a thing which is lawful, and an Act of Parliament comes 
and hinders him from doing it, the covenant is repealed. But 
if a man covenants not to do a thing which was then imlawful, 
and an Act comes and makes it lawful, such an Act of Parlia- 
ment does not repeal the covenant’^ {h). So, in Baihj v. De 
Cre^pigny (1869), L. E. 4 Q,. B. 180, the defendant let a piece 
of ground to the plaintiff, and covenanted that neither he nor 
his assigns would build on the land immediately adjoining it. 

After the making of this covenant, a railway company took, by 
compulsory purchase under the powers of their special Act, this 
adi-'inir 2 piece of land and built upon it, whereupon the 
plaintiff sued the defendant ; but it was held, on the authority 
of the above-mentioned case of Brewster v. Kitehell^ that the 
defendant was not liable on the covenant, which the Legislatoe 
itself had prevented him from fulfilling. Again, if an Act of Also if it 
Parliament is passed which affects the subject-matter of a alters an 
covenant, which had been previously entered into between two covenant, 
parties, such an Act of necessity operates retrospectively if and 
in so far as it alters the respective liabilities of the parties to 
the covenant. Thus, in Mayor of Berwick v. Oswald (1854), 

23 L. J. Q. B. 324, the defendants had bound themselves as 
sureties for one Murray on his election as borough treasurer. 

At the time of his election the office was an annual one, but 
during the first year that he held it an Act of Parliament was 
passed by which it was made permanent subject to the a 2 :)proval 

{a) [This rule of law is only a particular instance of that enunciated in 
Taylor Y. OaMivell (1863), S2 L. J. Q. B, 1 6 and followed in v. Coap~ 

lani (1874), L. B. 9 Q. B. 462, viz., that if the performance of a covenant is by 
any means independent of the parties to it, rendered impossible, no action will 
lie for the non-performance of the covenant.] 

[h) Followed in Toe v. Tugeley (1844), 6 Q,. B. 107, and in JSfeivlngton L. B. 

V. Cottlngliam L. B. (1879), 12 Ch. I). 725. 
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effect of 
statutes upon 
wills. 


of the town conncil. The bond into which the defendants had 
entered was expressed to be for “ any annual or other future 
election ’’ to the office. It was argued for the defendants that 
they were not liable on this bond after the change in the law, 
for that they must be taken as only having bound themselves 
with reference to the state of the law as it existed at the time 
they entered into the bond. The case was eventually decided 
on a different point, but Maule, J., in his judgment ex23ressly 
pointed out that there was nothing to prevent them from 
binding themselves with reference to a state of tlie law which 
did not exist at the time of entering into the bond, although, 
unless it clearly appeared to the contrary on the face of the 
bond, the ordinary assumption would be that “ people in general 
are to be considered as contracting with reference to the state 
of the law as it existed at the time of making the contract ’’ (c).] 
[It was formerly held (d) that an Act of Parliament passed 
after a will has been made, but before the death of the testator, 
did not affect the will ; but, as by the Wills Act (7 Will. 4 & 
1 Yict. c. 26), s. 24, every will is now construed as taking effect 
as if it had been executed immediately before the death of the 
testator, if an Act of Parliament is passed after a will has been 
executed, but before the death of the testator, the will is affected 
by the Act. Such an Act has apparently, though not really, a 
retrospective effect. This was discussed in Jones v. Ogle (1873), 
8 Ch. App. 192, a ease in which the effect of the Apportionment 
Act, 1870, was under consideration. ‘‘If it were necessary to 
decide [the point] A said Lord Selborne, “ I should have very 
great difficulty indeed in seeing my way to the conclusion that 
this Act of Parliament either was intended to alter or has in this 
case had the effect of altering the proper construction of words 
contained in a will made [but which had not come into effect] 
before the Act passed.’’ In Ilasluck v. Pcclleg (1875), L. E. 19 
Eq. 271, 273, Jessel, M.E., held that a will made before the 
Apportionment Act, 1870, was affected by the Act. “It is 
said,'' said he, “ the testators make their wills on the suj)position 
that the state of the law will not be altered, and it is contended 
that this will ought to be construed as it would have been under 
the old law. The answer to this is that a testator who knows of 
an alteration in the law (as this testator must be presumed to 
have done), and does not choose to alter his will, must be taken 
to mean that his will shall take effect according to the new law.] 
Then it is said that the Act does not apply to specific devises, 
but I am of opinion that specific devises are as much under the 
law as any others (c?). The Act does not affect the meaning 
of the will, it only alters its legal operation." Again, in 
Constable v. Constable (1880), 11 Ch. D. 685, Fry, J., said, 


[c] Affirmed (1856), 5 H. L. C. 856. 

[d] JPost, p. 335, n. 

(^’) Cf. Re Rortal and Lamb (1885), 30 Ch. D. 50. 
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with regard to the effect of the Apportionment Act, 1870, 
upon a will made before it passed : It would be a very narrow 
construction to hold that [the Act] did not apply to every 
instrument coming into operation after the passing of the Kciff 
The views expressed in these two eases were adopted by Davey, 
LJ., in Re Badges, (1894) 1 Oh. 297, 302. In Re JIandi 
(1885), 27 Ch. D. 166, a cpiestion arose as to the effect of the 
Married Women’s Property Act, 1882, upon a will made before 
the Gommencenient of the Act by a married woman who died 
after the Act came into operation. Lindley, L.J., said (p. 169) : 
“ The testatrix by her will, construed as it would have been 
when she made it, gave the appellant half her residuary estate. 
We can find nothing in the statute to alter this construction.” 
And the Court declined to give the Act a retrospective operation 
in the absence of any express words or necessary implication. 
But in the late case of Re Bridges, (1894) 1 Ch. 297, 300, the 
Court held that the Mortmain and Charitable Uses Act, 1891, 
applied to a will made before the Act by a person dying after 
its passing. Lindley, L.J., treated the eases of Jones v. Ogle 
and In re March as good law, and said, An extension, whether 
by a statute or otherwise, of a testator’s power of disposition in 
the interval between the making of the will and his death does 
not alter the meaning of his language, although such extension 
will necessarily enlarge the legal effect of that language by 
making it apply to more objects than it would have previously 
applied to.” In Re Bowen, (1892) 2 Ch. 29L Chitty, J., held 
that a will made by a married wmman during coverture and 
before the coming into operation of the Married Women’s Pro- 
perty Act, 1882, was effectual without re-execution to pass 
separate property accjuired by her under that Act. And in Re 
Wythe, (1895) 2 Ch. 116, Ptomer, I., held that sect. 3 of the 
Married Women’s Property Act, 1893, applied to the will 
of every married w-oman who died after the passing of the 
Act, whether the will was made before or after the passing of 
the Act (/'). 

3. [E\nry statute for which no time is limited is called a 
perpetual Act, and continues in force until it is repealed. No 
doubt exists,” said Dr. Lushington in The India (1861), 33 L. J. 
Adm. 193, 'Uhat a British {g) Act of Parliamemt does not 


(/) See also In I'e Eayes, (1900) 2 Oh. 332, as to the eiSect of sects. 24, 27 of 
the Act oil a will giving a power of disposition subsequent in date to a will 
purporting to exercise the power. As to the rule before the Wills Act, 1837, 
see Ashhurnham v. Bradshaw (1740), 2 Atk, 36. 

{(]) [Acts of the Scottish, Parliament may be tacitly repealed by “ desue- 
tude ” : t’hA Bell, Diet. Law So. (ed. Watson), p. 377, tit. Desuetude; Erskine 
(15th ed.), p. 7; Mogrjan v. B^ood (1890), 17 Bettie (Justiciary), 96. '“The 
pn.. T - i^aid Lord Eldon in Johnstone v. Stott (1802), 4 Paton Sc. App. 

•J'’', ' himself much at a loss here ; he cannot conceive at w’hat period of 

time a statute can be held as commencing to grow into desuetude, nor when it 
can be held to be totally worn out. All he can do is to submit to what great 
authorities have declared the law of Scotland to be.” See also Earveg v. Far- 


33 k 34 Vict- 
c. 35. 


45 & 46 Viet, 
c. 73. 


54 & 55 Viet, 
c. 73. 


56 & 57 Viet, 
c. 63. 


Duration 

presumably 

perpetual. 
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Forgotten and 
eti'ete Acts. 


Effect of con- 
trary practice 
or non -user. 


become inoperative by mere non-user, however long the time 
may have been since it was knowm to have been actually put in 
force’" [h). So again in Ilehhcrt v. Purchas (1870), L. E. 3 P. 0. 
605, the Judicial Committee observed that it is quite true that 
neither contrary practice nor disuse can repeal the positive 
enactment of a statute.”] This principle appears equally appli- 
cable to English, Irish, and Colonial Acts, and the term 
obsolete ” cannot therefore strictly be ajDplied to any such 
Acts (•/). 

[But there are statutes to be found in the Statute-book which 
have never been acted upon since they were passed, and which 
apparently are only permitted to remain unrepealed because 
their existence has been forgotten (/i). For instance, 13 Chas. 2, 
e. 5, enacted that every one commits a misdemeanour and is 
liable to a penalty who procures the signatures of more than 
twenty persons to a petition to the King or to Parliament 
without the previous permission of the justices or of the grand 
jury. “This singular provision,” said Sir James Stephen 
(Digest of Criminal’ Lawq p. xxxi.), “obviously exists only 
because it is forgotten.” See also 12 Gieo. 1, c. 29, s. 4, as to 
the summary punishment of solicitors who practise after convic- 
tion of barratry, perjury, or forgery. “This Act,” says Sir 
James Stephen, p. xxxiv., “which has been forgotten, is joerhaps 
the most iniquitous in the Statute-book.”] 

[Although a British statute cannot be actually repealed by 
contrary practice or non-user (<^),yet its effect may be materially 
altered thereby. Thus, in Leigh v. Kent (1789), 3 T. E. 362, a 
motion was made to stay the proceedings in the cause on the 
ground that no affidavit had been filed in accordance with the 


quliar (1872), L. H. 2 H. L. (Sc.) 195, note (1), as to ‘^notour adultery,” which, 
although made a capital offence by the Scots Act of 1563, c. 74, has for long 
not been treated as a criminal offence.] It is now repealed by The Statute 
Law Uevision (Scotland) Act, 1906 (6 Edw. 7, c. 38). 

{h) [An instance of this was the appointment by Mr. Gladstone of suffragan 
bishops of Dover and Nottingham under 26 Hen. 8, c. 14. No suffragan bishop 
bad been appointed under this statute since the reign of Queen Elizabeth. See 
Life of Archbishop Parker, by Dean Hook, p. 450.] 

(i) In Do^ds V. Grand Junction Waterworhs (1882), 10 Q. B. D. 355, 
Lindley, L.J., said: ‘‘The real truth is ^that the greater portion of sect. 27 
[of 7 Geo, 4, c. cxl.] has become obsolete,” But the term was inaccurate if it 
was intended as an equivalent for “ tacitly repealed.” 

[h) [Daines Berrinirton, in his Observations on the Statutes (3rd ed.), 40, 

points out that 2o Hen. 3, Statutum Kiberndm de cohereclihus (which remained 
unrepealed until the passing of the Statute Law Uevision Act, 1SG3), is marked 
obsolete in all the editions of the statutes.] 

(Z) [As to non-user, the discours 'firtHh-rnctlrc of the Code Napoleon runs as 
follows: “ Si nous n’avons pas formellement autorise ie mode d’ abrogation par 
la desuetude ou le non usage e’est qu’il est peut-etre ete Co la faire. 

Mais peut on se dissimuler Tinfluence et Tutilite de ce cor - ■ i- ■ h !■■■' de cette 
puissance invisible par laquelle sans secousse et sans commotion les peoples se 
font justice des mauvaises lois et qui semblent proteger la societe centre les 
surprises faites au legislateur centre lui-meme.”] On this principle the Courts 
have been astute to defeat proceedings to enforce the Lord’s Day Acts. See 
Meid-v. Wilson, (1895) 1 Q. B. 315. 
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provisions of 21 Jas. 1, e, 4, s. 2. As to this objection, Lord 
Kenyon said, on discharging the motion : I think no such 
affidavit is necessary ; it has never been tisnal to take that step. 

And though, where the words of an Act of Parliament are 
plain, it cannot be repealed by non-user, yet where there has 
been a series of practice without any exception, it goes a great 
way to explain them where there is any ambiguity.^’] 

[No statute can be absolutely perpetual, that is to say, Meaning of 
incapable of being repealed, for, as Lord Coke says, 4 Inst. 43, “perpetual” 
. . though cSvers Parliaments have attemj)ted to bar, 
restrain suspend, qualify, or make void subsequent Parlia- 
ments, 3 ^et could they never effect it, for the latter Parliament 
hath even power to abrogate, suspend, qualify, explain, or make 
void the former in the whole or in any part thereof, notwith- 
standing any words of restraint, prohibition, or penalty in the 
former, for it is a maxim in the law of Parliament, Quod leges 
gjoste nor es prior es contrarias abrogantf Formerly there was one 
supposed exception to this rule, namely, that a statute could not 
be altered by any Act passed in the same session {n) ; but that 
exception was removed in 1850, since which date any Act 
may be altered, amended, or repealed in the same session of 
Parliament’’ (c).] 

[If an Act contains a proviso that it is to continue in force Peculiar ^ 
only for a certain specified time, it is called a temporary Act {pi), 

Temporary Acts have the following peculiarities : — porarj Acts. 

(a) If an Act is in the first instance only a temporary one, (a) Com- 
and is continued from time to time by subsequent Acts, it is mencement. 
considered as a statute passed in the session when it was first 
passed, and not as a statute passed in the session in which the 
Act which continues its operation was passed. This was so held 
in Bhipman v. Eenhest (1790), 4 T. R. 109, a case in which 
(among other points) it was contended that 21 Jas. 1, c. 4, s. 4, 
which enabled a defendant, sued on any penal statute passed 
before 21 Jas. 1, to plead the general issue and to give special 
matter in evidence under it, did not apply to an action brought 
upon 1 Jas. 1, c. 22, because that statute, although originally 
passed before 21 Jas. 1, was only a temporary Act to continue to 
the next session of the next Parliament, and that in the next 
Parliament — viz., 6 Jas. 1 — it was not continued, nor was it 
continued again till after the passing of 21 Jas. 1, c. 4. But 
Lord* Kenyon said, as to this point, in his judgment (p. 114) ; 

^^It has been argued that 21 Jas. 1, c. 4, does not extend to 
Acts passed subsequent to it, and that this may be considered as 
an action brought on a subsequent statute, 1 Jas. 1, c. 22, having 

[m) See Dicey, Law of the Constitution (6tli ed.), 42. 

(^^) Vide ante, p. 289. 

(o) Interpretation Act, 1889, s. 10, re-enacting sect. 1 of Brougham’s Act, 

13 & 14 Viet. c. 21. 

{p) Vide ante, p. 63. For a list and classification of these Acts, see Pari. 

Pap, 1905— C— 171. 
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(b) Expira- 
tion”. 


expil’ed before 21 Jas. 1, and having been only re-enacted 
since that time; but on this point I have not entertained a 
doubt from the beginning. We are all most clearly of opinion 
that this must be considered as an action on the 1 Jas. 1, c. 22, 
and that the subsequent laws which have continued it from time 
to time all give effect to it as an Act made in the first year of 
James {q). There is one reported case in which this doctrine 
does not appear to have been recognised, but, as the real deci- 
sion in the case depended on another point, it cannot be 
considered of great importance. The case is that of B. v. 
Phipoe (1796), 2 Leach, C. C. 673, in w^hich it was objected 
that an indictment founded on the temporary Act of 
2 Geo. 2, c. 26, s. 3 (which Act was revived by 9 Geo. 2, 
c. 18), ought to have concluded in the plural number, against 
the form of the statutes in such case made and provided ; but 
It "was held otherwise, because it was considered that the rc- 
enacting statute was the only statute in force against the offence. 
This, however, is contrary to the opinion expressed by the 
judges in Dingleij v. IToar (1601), Cro. Eliz. 750, where, on a 
similar point having been raised, it was held that, ‘‘where a 
statute is made perpetual in whole or in part without any new 
addition or alteration, the offence may well be supposed against 
the form of the first statute, for that Act is made to continue.’^] 
And the rule as laid down in the case first cited has been 
adopted by the Statute Law Eevision Acts, which usually pro- 
vide that where an enactment not comprised in the repeal 
schedule is {inter alia) confirmed, revived, or perpetuated by an 
enactment contained in the schedule, the confirmation, revivor, 
or perpetuation is not affected by the statute law revision 
repeal (r). 

(b) [As a general rule, and unless it contains some siiecial 
provision to the contrary, after a temporary Act has expired 
no proceedings can be taken upon it, and it ceases to have any 
further effect (.9). Therefore, offences committed against tem- 
porary Acts must be prosecuted and punished before the Act 
expires, and as soon as the Act expires any proceedings which 
are being taken against a person will ipso facto terminate {t) . 


(q) See also JR. v. Morgan (1736), 2 Str. 1066; and R. v, Swing (1832), 
Ale. & XT. 132, Jebb, d. 

(r) See 52 & 53 Vict, c. 24, s. 2 (S. L. E. Master and Servant). 

( 3 ) Fide post y p. 341. 

{t) [O'Connell pleaded guilty to an offence against the temporary Act, 
10 G-eo. 4, c. 1, but before he had been sentenced the Act expii'ed ; consequently, 
no fur^h<^r could be taken against him as to that matter. See this 

point ii -. !■• Life of the Eight Hon. Erancis Blackhume, by his son 

(Macmillan, 1874), pp. 86 — 94. It had been pr‘='vi «aid by Sir Archibald 
Alison (History of Europe, iv. 299) that the x"' if ■: O’Connell had been 

abandoned by Lord Grey’s Government on political grounds, but Blackburn e, 
in a correspondence -with Sir Arcliibald, which is quoted in his Life, pointed out 
that the sole ground why O’ConneU was not sentenced was in consequence of 
the expiration of the temporary Act making it impossible to take any further 
proceedings.] 
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There is a difference between the effect of the expiration of a 
temporary Act and the repeal of a perpetual Act, which is, as was 
said by Parke, B., in Steavenson v. Oliver (1841), 8 M. & W. 234, 
241, that if an Act is repealed, it becomes (except so far as it 
relates to transactions already completed (ii) under it) as if it 
had never existed, but, if an Act expires, the duration of its 
provisions is a matter of construction/’ The case related to 
6 Geo. 4, c. 133, s. 4, which enacted that every person who held 
a commission as surgeon in the army should be entitled to 
practise as an apothecary without having passed the usual 
examination. This Act was temporary, expiring on August 1, 
1826 ; and it was contended that a person who under the Act was 
entitled to practise as an apothecary would lose his right after 
August 1, 1826. But the Court held that such a person would 
not be so deprived of his right, and Lord Abinger, C.B., in 
giving judgment, said : “It is by no means a consequence of 
an Act of Parliament expiring that rights acquired under it 
should likewise expire. The Act provides that persons who 
hold such commissions should be entitled to practise as apothe- 
caries, and we cannot engraft on the statute a new qualification 
limiting that enactment.” Ex lyarte Higginhotlumi (1840), 4 
Jur. 1035, tuimed upon 39 Geo. 3, c. 79, s. 15, a temporary Act 
which declared certain places to be disorderly within the mean- 
ing of 36 Geo. 3, c. 8, and imposed a penalty upon their owners. 
It was contended that after the expiration of the Act there was 
no longer any offence for which a penalty could be imposed 
under 39 Geo. 3, c. 79, s. 16. Patteson, J., however, overruled 
this objection. “ It is urged,” said he, “ that as 36 Geo. 3, c. 8, 
was to continue in force only for three years, sect. 15 of 39 
Geo. 3, e. 79, expired [also at the end of the three years, that is 
to say] at the end of the actual session in which it was passed, 
but it is ridiculous to suppose such to have been the intention of 
the Legislature.”] In Neiv Windsor Corporation v. Taylor^ 
(1899) App. Gas. 41, 46, Halsbury, L.C., said: “Where a merely 
temporary Act supersedes an ancient franchise, it seems to me 
that it would be open to argument whether the mere fact of 
giving increased tolls for a short period, with a reference to 
Parliament as to what they may do in the next session following 
the expiration of the statute, does not point to an intention of 
the that, unless some new application has been made 

to Parliament, and subject to that application, the ancient dues 
are intended to be absolutelj^ got rid of.” 

(c) [It is now the practice to pass an Expming Laws Con- 
tinuance Act {x) each session, and to put into a schedule each 
temporary Act which it is intended to continue. Poimerly, 
however, it was the common practice of the Legislatiue to pass 
a general Act to continue all the temporary Acts relating to 


(«) Or rights or liahilities accrued. See ante, p. 290, 
(.r) See 6 Edw. 7, c. 21 (1905). 
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some particular subject, but without specifying the particular 
Acts to which it was intended to relate. This practice led in 
several cases to confusion, from the question arising as to whether 
or not it was the intention of the Legislature to include some 
particular Act amongst those to be continued. Thus, in Barnes 
Y. White (1845), 14 L. J. M. C. 65, it appeared that an Act for 
amending the roads and highways of the Isle of Wight em- 
powered commissioners to borrow money on the tolls, but the 
Act "was only temporary, and it was argued that 4 & 5 Will. 4, 
G. 10, which enacted that ‘‘all and every Act and Acts for 
making, amending, and repairing any turnpike roads in Great 
Britain which will expire with the present or next session of 
Parliament is and are hereby continued,’’ did not include the 
above-mentioned Act, because the Act was not merely a statute 
for making, amending, and repairing tmnpike roads, but for 
something more. The Court ultimately decided that the tem- 
porary Act in question was intended to be continued : but the 
cjuestion could never have been raised had the Legislature done 
what is now usual in Expiring Laws Continuance Acts, namely, 
put into a schedule the different Acts or parts of Acts intended 
to be continued.] 

(d) It is now rare to revive an expired Act. The only recent 
instance is the revival of the Alien Act by the Prevention of 
Crime (Ireland) Act, 1882 (45 & 46 Yict. c. 25), s. 15. [If an 
exphed Act is revived. Acts passed for the purpose of explaining 
or amending the expired Act are by implication revived also. 
Thus, by 29 Geo. 2, c. 28, it was enacted that “ 2 Geo. 2, c. 22, 
which was explained and amended by 3 Geo. 2, c. 27, and was 
further explained and amended and continued by 8 Geo. 2, c. 24, 
and which by 14 Geo. 2, c. 34, was fui’ther continued, and which 
by 21 Geo. 2, c. 33, was further amended and continued . . . 
shall be, and the same is hereby, revived, and shall continue 
and be in force until,” &c. In Williams v. liougJtedge (1759), 
2 Burr, 747, the question arose whether the explanatoiy Acts 
of 3 Geo. 2, c. 27 ; 8 Geo. 2, c. 24 ; 14 Geo. 2, o. 34 ; and 
21 Geo. 2, c. 33, were revived by 29 Geo. 2, c. 28, or whether 
2 Geo. 2, c. 22, was alone revived. It was held that the 
explanatory Acts being all attendant upon the 2 Geo. 2, c. 22, 
were in effect revived along with it, for (as was said by 
Foster, J.) “ it would be absurd to revive unamended am Act 
which wanted so many amendments as this Act had received.”] 

5. [‘'When an [entire] Act of Parliament is repealed ” (y) , 
said Lord Tenterden in Surtees v. Ellison (1829), 9 B. & C. 752, 
“it must be considered (except as to transactions past and 
closed) as if it had never existed. That is the general rule.” 


{y) As to effect of repealing Acts, vide also ante, pp. 288, 296, As to repealing 
an Act conferring jurisdiction, see Gurnee 'sf. Patrick (1890), 137 U. S. 141, 144, 
Ruller, C.J'. 
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This rule is recognised in sect. 38, sulb-sect. 2, of the Interpre- 
tation Act, 1889 (^ 2 ). In order to decide whether any par- 
ticular transaction is aJStected by the repeal of an Act, it is 
necessary to ascertain whether the transaction in question was 
complete or incomplete at the time the Act was rejDealecl. 
Thus, if an Act gives a right to do anything, the thing to be 
done, if only commenced but not completed before the Act is 
repealed, must upon the repeal of the Act be left in statu quo. 
In R. Y. Maicgan [Inhahitantd of) (1838), 8 A. & E. 496, a 
presentment as to the non-repair of a highway had been made 
under 13 Greo. 3, c. 78, s. 24, but before the case came on to be 
tried, the above-mentioned Act w^as repealed ; consequently no 
further proceeding could be taken. If,’’ said Lord Denman, 
C. I., the question had related merely to the presentment, that 
no doubt is complete. But diim loqii'imur, w^e have lost the 
power of gbdng effect to anything that takes place under that 
proceeding,” And Littledale, J., added : I do not say that 
what is already done has become bad, but that no more can he 
done.” So, if by virtue of some statute a right becomes 
vested upon the completion of some certain transaction, hut 
not before, no right whatever will have been acquired if 
the statute in question is repealed before the transaction is 
complete.] In Gwynne v. Breivitf, (1894) 2 Ch. 616, a question 
arose as to the effect of the repeal in 1856 of a Turnpike Act 
passed in 1819 for twenty-one years, and subsecj^uently con- 
tinued till 1856. The Act of 1819 provided for stopping up 
a bridle-way and vesting the soil in the owner of the land over 
which it passed, in exchange for land taken for the piuposes of 
a turnpike road to be used in substitution for the bridle-way. 
Eomer, J., said : “ The Act of 1856, which repeals the Act of 
1819, had not, in my opinion, the effect at all of reviring the 
old ways which had been stopped up and discontinued. The 
effect of sect. 51 of the Act of 1819 (59 Geo. 3, c. x.) is this — 
that the old ways there referred to were stopped up and dis- 
continued, in my judgment, for ever. When the Act of 1856 
was passed, and the Act of 1819 repealed, it was not, in my 
judgment, at all the intention of the Legislature or the effect of 
the Act of 1856 to undo that which had already been done 
diming the continuance of the prior Act, or to revive these ways 
which had once for all been discontinued and put an end to as 
private ways.” In Rfeio Windsor Corporation v, Taylor, (1899) 
A23p. Cas, 41, it was held that the repeal of a statute which 
superseded an ancient franchise to take bridge tolls did not 
revive the fiunchise. In CJiarrington v. Meatheringham (1837), 


(;3) Vide ante, p. 290 ; and see Hough v. Windtis (1884), 12 Q. B. B. 224 ; and 
He Ilfracombe Permanent Mutual Benefit Building Society, (1901) 1 Oh. 102, -where a 
question arose as to the legal position of a society established and certified under 
the Building Societies Act, 1836 (6 & 7 Will. 4, c. 32), hut never incorporated; 
and on the repeal of that Act, held to fall within the class of societies forbidden 
by sect. 4 of the Building Societies Act, 1894 (57 & 58 Viet. c. 47). 
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2 M. & W. 142, 228, it appeared that hj 13 Geo.^ 3^ o. 78, s. 81, 
any person who hronght an action for an illegal distress for rates 
under the Act, and was non-suited, was liable to pay to the 
defendant treble costs. The plaintiff in this case had been non- 
suited, but as judgment was not signed before the repeal of the 
above-mentioned Act, it was held that the defendant had not 
acquired a right to the treble costs. But in Hough v. Windus 
(1884), 12 Q. B. D. 224, it was held that when a creditor 
had obtained a writ of elegit after the passing of the Bank- 
ruptcy Act, 1883, but before it came into force, and the sheriff 
had executed the writ before January 1st, 1884, the creditor s 
rights under the old law were not taken away by the Act of 
1883, ss. 146, 169, repealing the statute (13 Edw. 1, c. 18) 
under which writs of elegit issued. [If an offence is punish- 
able under some certain statute, and the statute is repealed 
after the offence has been committed, but before the trial 
has taken place and the sentence pronounced, no punish- 
ment can be inflicted by virtue of that statute, unless, as 
the Court said in Miller^ s case (1764), 1 "W. Bl. 450 ; 3 Wils. 420, 
the repealing Act contained “ a special clause to allow it.’’ On 
this ground it was held in R. v. McKenzie (1820), E. & E. 429, 
that if an offence was punishable under some certain statute, 
and was committed before, but not tried till after, the passing of 
an Act which repealed that statute, but imposed new penalties 
for the commission of the offence, the offence was not liable to be 
punished under either the repealed or the repealing statute {a).'] 
In the ease of Acts passed after 1889 this presumption has been 
altered, and unless a contrary intention appears the remedies 
under the repealed Acts for offences committed before the repeal 
are not barred (5). 

[It must be borne in mind that there is a difference in effect 
between repealing an entire Act and merely repealing a single 
clause in an Act. It may no doubt be said that, if a clause is 
repealed, ‘Ghis clause,” as Kelly, O.B., said in Att.-Gen, v. 
Lamjplough (1878), 3 Ex. D. 214, 233, “is to be taken as if it 
had never existed,” but it cannot be said that (as Kelly, C.B., 
added), “where a particular clause in an Act is repealed, the 
whole Act must be read as if that clause had never been enacted.” 
For every Act of Parliament, as we have already seen (c), is in 
the first instance to be looked at as an entirety, and is to be con- 
strued ex mceribus actus. Therefore a Court of law “ is entitled,” 
as Bramwell, L. J., said in the last-mentioned ease, at p. 227, 

“ to look at the repealed portion of an Act to see what is the 
meaning of what remains of the Act, otherwise it would follow 
that an Act of Parliament, which at one time had one meaning, 

{a) Vide ante, p. 338, n. Cf. Ex parte Grhewood (1859), 4 De G-. & J. 544 ; 
28 L. J. Ch. 769. 

(5) Interpretation Act, 1889, s. 38, sub-s. 2. 

{y) Vide ante^ p. 96, as to construction ex visceribus actus. 
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would by tlie repeal of some one clause in it have some other 
meaning.’’] 

[If a right has once been acquired hy vmtue of some statute, 
it will not he taken away again hy the repeal of the statute 
under which it was acqumed. “ The law itself,” says Puffendorf, 
in his “ Law of Nature and Nations,” hk. 1, c. 6, s. 6, may he 
disannulled hy the author, hut the right acquired by virtue of 
that law whilst in force must still remain ; for together vdth a 
law to take away all its precedent effects would he a high piece 
of injustice.” Thus, in Jacques v. WitJiey (1788), 1 H. Bl. 65, 
it appeared that it being illegal, hy virtue of 22 Greo. 3, c. 47, 
to insure tickets in a lottery, a contract for insuring lottery 
tickets was void, and that, consequently, any money which had 
been paid in pursuance of such a contract might he recovered 
hack. After a contract of this kind had been entered into, and 
after money had been paid hy the plaintiff to the defendant in 
pursuance of it, the Act 22 Geo. 3, c. 47, was repealed ; 
consequently, it was argued that, as such contracts were no 
longer illegal, the money which had been paid before the repeal 
of the ikct could not he recovered hack in an action which had 
not been commenced until after the repeal of the Act. It was 
held, however, that a contract which was void hy statute when 
made, could not he set up again hy the repeal of the statute 
between the time of contracting and the commencement of the 
suit. “ If,” said Coleridge, J., in commenting on the case in 
Hitchcoch V. Way (1837), 6 A. & E. 943, 947, it had been origi- 
nally a good contract, and a statute had passed which had 
made it void, and then that statute had been repealed, the 
contract would have been set up again. But here there was 
origmally a void contract hy virtue of a statute, and therefore it 
cannot he made valid by the repeal of that statute ” {d).'] 

[While a right acqumed hy virtue of a statute is not taken 
away hy the repeal of that statute, it is not augmented hy the 
repeal. Thus, in Butcher v. 'Henderson (1868), L. E. 3 
Q. B. 335, the plaintiff obtained a verdict for 40s., hut hy 
virtue of 13 & 14 Yict. c. 61, s. 11, a plaintiff who obtained a 
verdict for less than 5/. was deprived of his right to costs under 
the Statute of Gloucester (6 Ed. 1, c. 1, rep.). But before the 
plaintiff had signed Judgment the section was repealed. Conse- 
queni^ly, the plaintiff argued that his right to costs under the 
Statute of Gloucester revived, and that upon signing Judgment 
he became entitled to costs. It was held, however, that the 
plaintiff had become entitled under the then existing statute to 
a certain definite right, namely, to a verdict for 4 Os. and no costs ^ 
and that, the transaction being then complete, no alteration in 
the nature of his right could he effected hy the subsequent 

(U) Vide p. 126, as to reference, for purposes of construction, to repealed 
Acts in pari materid. 
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repeal of the statute under -which that right had been acquired. 
Sometimes when an Act is repealed it is expressly enacted in 
the repealing Act that “ this repeal shall not affect any right or 
liability acquired, accrued, or incurred.” But as the rule of 
law is as above stated, such a clause as this is apparently 
unnecessary, and only inserted ex ahundcmti cauteld ;] and this 
is now the general canon of construction as to repeals made 
after 1889 (52 & 53 Viet. c. 63, s. 38, sub~s. 2, antt\ p. 290). 

Express repeals are in some cases inserted ex ahundanti cauteld^ 
and to confirm and corroborate the effect of enactments contained 
in the repealing Act or some prior statute upon the enactment 
expressly repealed. Thus, in Hough v. Windus (1884), 12 
Q,. B. D. 224, it was held that sect. 146 of the Bankruptcy 
Act, 18S3, repealed the Statute of Westminster the Second 
(13 Edw. 1, c. 18) as to writs of elegit^ and that sect. 169, the 
repeal section, must be read with sect. 146, and that, conse- 
quently, the savings in sect. 169 did not operate to cut down 
the extent of the repeal effected by sect. 146 so far as related 
to the rights of creditors who had obtained writs of eJegit 
between the passing and the commencement of the Act of 1883. 
Savings finm a repealing clause do not apply to any express 
antecedent provision inconsistent with them (<?), and it cannot, 
therefore, now be argued that the repeal clause can in any way 
control or be otherwise than subsidiary to the statute to which 
it is attached (/). 

[If an Act is repealed with a proviso, except as to acts done 
under it,” tliis proviso will receive a liberal interpretation, and 
will be extended to any act which a person lond fide believes 
he was entitled to do under and by virtue of the repealed 
statute, even though it eventually appears that he acted wrongly. 
Thus, the County Courts Act, 1846 (9 & 10 Viet. c. 95), enacted, 
in sect. 139, that no costs should be awarded to the plaintiff in 
any action against a County Court bailiff in respect of any 
grievance committed by him under colour of the process of 
the Court,” rmless the plaintiff recovered more than 20/. 
damages or the judge certified. This section was repealed by 
19 & 20 Viet. c. 108, s. 2, except as to acts done under it.” 
In Foster v. Friicliarcl (1857), 26 L. J, Ex. 215, it was contended 
with respect to an action tried after the passing of 19 & 20 
Viet. c. 108, in which the plaintiff recovered less than 20/. 
damages and the judge did not certify, that the grievance com- 
mitted by the defendant under colour of the process of the 
Court was not an act done under ” this repealed section. But, 
said the Court, ‘‘ there can be no doubt that it was the intention 
of the Legislature that the words in this proviso as to ^ acts 
done under’ the repealed statutes should be construed in an 


(e) Bough v. Windus (1884), 12 Q. B. D. 231, Selbomo, L.C. 
(/) Zoc, eit, p. 235, Bowen, L. J. 
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extensive sense. . . . The words ^ done under ’ may mean ‘ done 
while a statute is in operation.’ The words under and subject 
to ’ would, it must be admitted, have rendered this construction 
indisputable, and, under the circumstances, we think that the 
word/ under ’ should have this meaning,”] 

[Sometimes an Act of Parliament, instead of expressly Provisions of 
repeating the words of a section contained in a former Act, 
merely refers to it, and by relation applies its provisions to some relation by 
new state of things created by the subsequent Act (^).] In such snbseq.nent 
a case the “rule of construction is,” said Brett, L.J., in Clarke are not 
V. EracUaiigh (1881), 8 Q. B. D. 63, 69, “that where a statute repe^^of ^ 
is incorporated by reference into a second statute, the repeal of prior Act. 
the first statute by a third does not affect the second.” [This 
was first expressly decided in R, v. MerionetMhire (1844), 6 
Q. B. 343. In that case it appeared that 43 Greo. 3, e. 59, s. 1, 

.enacts that the suiweyor of bridges may take materials for the 
repair of bridges in the same manner as the surveyors of high- 
ways are authorised to take materials by 13 Greo. 3, c. 78 (A), 
and that “ the several powers thereby vested in the surveyor of 
highways shall be, and the same are hereby, vested in the sur- 
veyor of bridges ... as fully and effectually as if the same 
and every part thereof were herein repeated and re-enacted.” 

13 Geo. 3, c. 78, was repealed by 5 & 6 Will, 4, o. 50, s. 1, and 
the question arose as to what effect the repeal of the former Act 
had on the above-mentioned provisions of the latter Act. Lord 
Denman, C. I., in giving judgment, said as follows as to this : 

“ There is certainly a difficulty. . , . The question is whether 
43 Geo. 3, c. 59, which is unrepealed, does not keep alive the 
power given by 13 Geo. 3, c, 78, s. 64. And I think it must be 
taken to do so.” And Williams, J., added : “ It is impossible 
to say that this question is without doubt. ... It certainly 
appears strange that when an Act of Parliament is 6‘c 
abolished, it shall virtually have effect through another Act. 

But any difficulty which that may raise is met by the manner 
in which the earlier Act is introduced in 43 Geo. 3, c. 59, ^ as if 
the same . . . were herein repeated and re-enacted.’ To save 
the trouble of incorporating it in terms they do so by relation, 
but the provisions are made part of 43 Geo. 3, c. 59, as much as 
if they were expressly incorporated.” The doubts expressed by 
the Coiut in this case do not appear to have been felt in subse- 


[g) 31 & 32 Viet. c. 50, applies tbe provisions of 28 & 29 Viet. c. 84 ; this 
latter Act is repealed by 40 & 41 Viet. c. 53, s. 72, but was printed in the 
Supplement to vol. xv. of the Bevised Statutes (1st ed.) as being still in force 
through 31 & 32 Viet. c. 50. It is omitted from the second Bevised edition of 
the Statutes. 

(h) [This Act was omitted from its proper place in the Bevised edition of the 
Statutes, but in consequence apparently of the decision in H. v. Smith (1873), 
L. B. 8 Q. B. 146 (cited below, p. 346), it was printed in the Appendix to 
vol. iv. of the Bevised Statutes (1st ed,).] It is omitted from the second Bevised 
edition of the Statutes, 
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quent cases ((i) where the same question arose. Thus, in R, v. 
8mith\ld^7o)y L. E. 8 Q. B. 146, it appeared that the 32 & 33 
Viet. c. 27, s. 8, enacts that “ all the provisions of 9 Geo. 4, o. 61, 
as to appeal to quarter sessions from any act of any Justice, 
shall have eifect with respect to the grant of certificates under 
this Act.’’ By 35 & 36 Vief. c. 94, s. 75, all the provisions of 
9 Geo. 4, c. 61, as to appeal to quarter sessions are repealed, hut 
the principle laid down in it. v. Merionethshire was not attempted 
to he disputed, and the only question raised was as to whether 
the form of words used in 32 & 33 Viet. c. 27, did actually 
incorporate the provisions of 9 Geo. 4, c. 61. In giving judg- 
ment, the Court adopted without any hesitation the principle 
laid down in R. v. Merionethshire {iiU siqora), I agree,” said 
Blackburn, J,, “ that the authorities {h) show that the repeal of 
the original Act does not of itself repeal provisions as incor- 
porated in a subsequent Act, and without authorities it is but 
common sense that, where a second Act in effect re-enacts an 
older Act, the second Act must be expressly repealed as well as 
the older Act, otherwise it must be taken to remain in force.” 
And Oockburn, C.J., also expressed himself to the same effect, 
and then added : The difficulty here arises from the usual form 
of incorporation having been departed from, but I think the 
form used does constructively, though not expressly, say that 
the appeal sections shall be incorporated.”] Lord Cairns’ Act 
(21 & 22 Viet. c. 27) has been repealed by 46 & 47 Viet. c. 49, 
s. 3, but the repeal was not intended to take away any of the 
powers given by the Act in a Chancery action, but because it 
was considered that the Judicature Acts re-enacted these powers, 
and therefore that Lord Cairns’ Act had become obsolete and 
might be repealed (^). 

[Although an Act of Parliament, after it has been repealed, 
must ^‘be considered as if it had never existed” {m)^ this rule 
does not 23revent its being revived. TJntil 1850 the rule adopted 
with regard to the revival of repealed Acts of Parliament was 
that laid down by Lord Coke, 2 Inst. 686, viz., that ‘‘ as by 
the repealing of a repeal the first Act is revived, so by 
reviving of an Act repealed the Act of repeal is made of no 
force.” But the present rule, established by 13 & 14 Viot. 
c. 21, s, 5, and now contained in sect. 11, sub-s. 1, of the Inter- 
pretation Act, 1889, is that where an Act passed after the 
year 1850, whether before or after the commencement of this 
Act (January 1, 1890), repeals a repealing enactment, it shall 
not be construed as reviving any enactment previously repealed 


(i) See A. v. Brecon (1849), 15 Q. B. 813 ; A. v. Stepney Union (1874), L. B. 
9 Q. B. 383, 390 ; Clarice t. Bradlaugh (1881), 8 Q. B. I). 63, 69, Brett, L. J. 

[h) B.g., B. v. Stock (1838), 8 A. & E. 405, 409, 410. 

{T) Chapman v, Auckland Guardians (1889), 23 Q. B. D. 294, 299, Eslier, M.R. 
(m) Ante, p. 340. 
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unless words are added reviving that enactment.” Consequently, 
no Act, wMcli has once heen repealed, has been revived, except 
by express enactment.] For instance, 55 Greo. 3, c. 91, was 
repealed by the Statute Law Eevision Act, 1873 (36 & 37 Viet, 
c. 91), and revived by the Statute Law Eevision Act, 1874 (37 
& 38 Viet. c. 35), s. 2 ; and 6 & 7 Viet. c. 79 was repealed by 
31 & 32 Viet. c. 45, revived in part by 40 & 41 Viet. c. 42, and 
again repealed in part by 46 & 47 Viet, c. 22. 

[The object of the enactment of 13 & 14 Viet. c. 21, s. 5, 
was, as Hannen, J., pointed out in Mirfin v. Attiooocl (1869), 
L. E. 4 Q/. B. 330, 340, to prevent the revival of a statute 
contrary to the intention of the Legislature,” and it apparently 
applies to cases of implied repeal as well as where a statute is 
repealed by express enactment.] 

[If the Act which repeals a prior Act is itself only a tem- 
porary Act, the general rule is that the prior law is revived 
after the temporary Act is spent ;] and inasmuch as ex Jnjpothesi 
the temporary Act expires and is not repealed, the rules of con- 
struction laid down by sects. 11 (1), 38 (2) of the Interpretation 
Act, 1889 (??], do not apply. [But there will be no revivor if it 
was clearly the intention of the Legislature to repeal the prior 
Act absolutely. Thus, in Warren v. Windle (1803), 3 Bast, 
205, it was argued that the temporary Act of 26 Geo. 3, o. 108, 
which repealed 19 Geo. 2, c. 35, having itself expired, 19 Geo. 2, 
c. 35, revived ; but, said Lord Ellenborough, that would not 
necessarily follow, for a law, though temporary in some of its 
provisions, may have a permanent operation in other respects. 
26 Geo. 3, c. 108, professes to repeal 19 Geo. 2,‘c. 85, absolutely, 
though its own provisions, which it substituted in the place of it, 
were to be only temporary.”] This view was adopted by 
Collins, L.J., in New Windsor Corporation v. Taylor^ (1898) 

1 Q. B. 186, 205, where one of the questions for determination 
was whether an Act of 1734, extinguishing a franchise then ex- 
isting by prescription, was absolutely or only temporarily re- 
pealed by a temporary Act of 1819, which, after divers con- 
tinuances, was allowed to expire in 1867. And his opinion 
appears to have been adopted by Lord Davey in the same case 
in the House of Lords, (1898) App. Gas. 41, 50 (o). [But when 
it was argued in R, v. Rogers (1809), 10 East, 573, that certain 
parts^of 42 Geo. 3, c. 38, having been repealed by the temporary 
Act of 46 Geo. 3, c. 139, did not revive upon the expiration of 
the temporary Act, Lord Ellenborough said as follows : It is 
a question of construction upon every Act professing to repeal 
or interfere with the provisions of a former law, whether it 
operate as a total or partial and temporary repeal. Here the 
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{n) See pp. 290, 291. 

(o) Cf, Lauri v. Penad, (1892) 3 Ch. 402, 420, Lindley, L. 
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question is whetlier the provisions of 42 Geo. 3, c. 38, ■which, 
was originally perpetual, he entirely repealed by the 46 Geo. 3, 
c. 139, or onty repealed for a limited time. The last Act 
recites, indeed, that certain provisions of the former one 
should be repealed, but this word is not to be taken in an 
absolute sense, if it appear uj)on the whole Act to be used in 
a limited sense.’’] 
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1. Eeferences in a statute to the Sovereign reigning at the 
time of its passing, or to the Crown, are, unless a contrary 
intention appears, to be read as references to the Sovereign for 
the time being (a). Consequently, the statutory rights and 
obligations of the Crown do not cease upon its demise (b). The 
Commissioners of Works do not represent the Crown (c), nor 
does the Corporation of the Trinity House in the exercise of its 
functions under the Merchant Shipping Acts {d). But the 
Postmaster-Greneral represents the Crown (ej, and the same rule 
seems to apply to all heads of the chief departments of State (/) . 


(a) Interpretation Act, 1889 (52 Sc 53 Viet. c. 63), s. 30. The enactment is 
by the same section expressly made binding on the Ci-own. 

(5) The earlier statutes do not seem to have been regarded as binding the 
successors of the Sovereign in whose reign they were passed, and appointments 
made hy a Sovereign determined on Ms death. See the Act of Settlement 
(12 & 13 Will. 3, c. 2), s. 3. 

{c) J^e Wood^s Estate (1886), 31 Oh. D. 607. They are incorporated, and may 
he sued : Graham v. Oommissioners of Works, (1901) 2 K. B. 781. 

{d) Gilbert v. Trinity House (1886), 17 Q,. B. D. 795. 

(e) Ee West London Commercial Bank (1888), 38 Ch. D. 364. 

(/) See Bunn v. Macdonald, (1897) 1 Q. B. 555, and Gidley v. Lord Talmerston 
(1822), 1 St. Tr. N.S. 1263, and cases cited and noted at p. 1271. 
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30 & 31 Viot. 

0. 3. 


Statutes 
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benefit of 
Crown. 


The expression the Crown,’’ even in a British statute, is not 
confined to the prerogative as exercisable in England. The 
Crown rights as to debts due to a colonial Government are 
equally within the rule, and in Be Oriental Bank Corporation 
Q885), 28 Oh. D. 634, the priority of Crown debts was success- 
fully asserted with reference to balances left by a colonial 
Government in the liquidating bank; and in Liquidators of 
Maritime Bank of Canada v. Becewer- General of Nexv Brimsivick, 
(1892) App. Oas. 437, it was held that the British North 
America Act, 1867, did not sever the connection between the 
Crown and the Provinces of Canada, nor take away the pre- 
rogative of the Crown as to the priority of Crown debts due to 
the provincial government, nor reduce the provinces to the rank 
of municipal institutions {g ) . 

2. [In Beniger v. Fogossa (1549), Plowd. 10, it is said that 
“ a statute made for the benefit of the King shall be construed 
most beneficially for him.” The reason of this rule is explained 
by Plowden as being that all statutes are made by the King’s 
subjects, and that, if a statute is made for the benefit of the 
King, the makers, that is, the King’s subjects, are in the position 
of grantors or donors, and the King is in the position of a 
grantee or donee. Now, the general common law rule with 
regard to grants or gifts is that they shall be construed most 
strongly against the grantors and most beneficially for the 
grantee ; and if,” continues Plowden, ^rit be so where a 
common person is grantee or donee, -a multo fortiori where the 
King is grantee, therefore a statute whereby anything is given 
to the King must be construed most beneficially for the King.” 
This rule, though cited in Comyns’ Digest (tit. Parliament, E. 
21) as well recognised with regard to the effect of statutes, has 
rarely been adopted in reported eases {h). In B. v. Treasury 
(1851), 20 L. J. Q. B. 312, a question arose with regard to the 
construction of 1 & 2 Will. 4, c. 11, by which an annuity was 
granted to Queen Adelaide. After disposing of various other 
arguments, the Court said : Finally, reliance is placed on the 
exalted rank of Her Majesty. We are at a loss to know how 
this should influence the construction of the language by which 
provision is made for her ; w’e might as well be told of her exem- 
plary virtues while living, and of her saint-hke death, which 
will ever make her memory cherished with affection ancl rever- 
ence by the English nation ; these we are most ready to acknow- 


{g) In some prr»-rir^p«. Quebec, the Crown right is limited. See Mscehmige 
Banh of Canada v. >■' . 11 App. Cas. 157. 

(70 [See Bw ^ f V ■ ■. Bord Winchester (1835), 4 CL & F. 445, at p. 484. 
where the rule as laid down in Comyns’ Digest was prayed in aid by Sir Fred. 
Polloek arguendo; and the Bloomfield Beerage claim (1831) (6 Eng. Kep. 344; 
2 Dow & Cl. 344, 346), where the Lord Chancellor (Brougham) says : AU 
grants to which the Crown was a party are to be construed in favour of the 
Crown.” In the old grants of patents it was usual to insert a provision that 
they should he construed in favour of the patentee.] 
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ledge, but we sit bere merely as judges to interpret an Act 
of Parliament.’’] But this opinion is no denial of the existence 
of the rule, inasmuch as the Queen Consort is clearly not entitled 
to the constitutional prerogatives of the Crown (i), 

3. The history of legislation is to a large extent a history of 
the restriction of the royal prerog^ative (7^), but '‘it is a well- 
established rule, generally speaking, in the construction of Acts 
of Parliament, that the King is not included unless there are 
words to that effect ; for it is inferred prbna facie that the law 
made by the Crown, with the assent of the Lords and Commons, 
is made for subjects, and not for the Crown ” (/). “ This general 
rule, as expressed in Bacon’s Abridgment [7th ed. p. 462], is 
that, ‘ where a statute is general, and thereby any prerogative, 
light, title, or interest is divested or taken from the King, in 
such case the King shall not be bound, unless the statute is 
made by exprei^s terms to extend to him’”(w). As regards 
Australia, the rule was thus expressed in Roberts v. Ahern 
(1904), 1 Australia C. L. E. 406, as meaning that the Execu- 
tive Government of the Australian Commonwealth or of a con- 
stituent State thereof, is not bound by a statute unless the inten- 
tion that it shall be bound is apparent (■;^). The same doctrine 
is accepted in the United States (o). The rule is analogous, if 
not equivalent, to the rule already stated (|;), that the common 
law is not presumed to be altered by statute, for the rights and 
titles and prerogatives of the Crown are in reality part of the 
common law of England. The reason of the rule is thus put by 
Plowden, 240 : “ Because it is not an Act without the King’s 
assent, and it is to be intended that when the King gives his assent 
he does not mean to prejudice himself or to bar himself of his 
liberty and his privilege, but he assents that it shall be a law 
among his subjects.” One particular apj)lication of this rule is 
to be found in decisions that high officers of the Crown, acting 
under the statutes relating to the post office and electric tele- 
graphs, may not be sued for negligence in the exercise of powers 

(i) Queen Natalie of Servia was denied in C-fermany the immunities of a 
Sovereign, as she was only a Queen Consort. 

ip) Older statutes contain express savings of the prerogative. See Chitty, 
Prerogative, 383. 

(^) Att.-Gen. v. Donaldson (1842), 10 M. 8c W. 117, 123, Alderson, B. ; and 
see Wilhon v. Berkley (1560), Plowd. at p. 240 ; Theberye v. Landry (1876), 2 
App. Cas. 102 ; Cushing v. Dnpuy (1880), 5 App. Gas. 410, 419. 

{m) See Dx parte Postmaster-General (1879), 10 Ch. D. 462, Jessel, M.P. ; 
Wheaton v. Maple, (1893) 3 Oh. 48. 64, Lindley, L.J. 

{n) See at p. 417, per G-riffith, L.J. Acting upon this rule, the High Cotu’t 
of Australia decided that sect. 5 of the Police Offences Act, 1890 (Victoria), did 
not affect the Government of that State, and does not affect the Commonwealth 
Government or its agencies in the management of departments transferred from 
the State to the Commonwealth. This meant in this particular case that a 
contractor for carting night soil from a Commonwealth post office was exempt 
from control by the local sanitary authority, 

(o) G. 8. V. Hoar (1821), 2 Mason, TJ. S. Gir. Ct. 311, 314, Story, J. ; Endhch 
on Statutes (1888), p. 223. 

{p) Ante, p. 279. 
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given by sneb Acts. Thus, in Bahibridge v. Poshnaster-Oeneml^ 
(1906) 1 K. B. 178, it was held by the Court that the Postmaster- 
G-eneral was not liable in his official capacity as head of the 
telegraph department for wrongful acts of his subordinates in 
carrying on the business of the department {q) . 

In Hornsey H JD. C, v. Hennell, (1902) 2 K. B. 73, it was 
held that the Crown, not being named in sect. 150 of the Public 
Health Act, 1875 (38 & 39 Viet. c. 55), was not liable to pay 
paving expenses incurred in respect to a street on which abuts 
property in the occupation of the Crown (r). In Cooper v. 
Hau'MnSj (1904) 2 K. B. 164, the Locomotives Act, 1865 
(28 & 29 Viet. e. 65), was held not to apply to a locomotive 
driven by a servant of the Crown on Crown service, because the 
Crown was not expressly named («) . 

Meaning of [Saying that the rights of the Crown are not barred by any 
expression statute which cloes not name them, does not mean that the 
Crown^not Kliig} looked upon as a mere indmdual, may not be in certain 

being cases deprived by statutes, which do not specially name him, 

"barred.” of such inferior rights as belong indifferently to the King or 

to a subject, such as the title to an advowson or a landed 
estate ’’ ; what it does mean is that the King cannot in any 
case whatever be stripped by a statute, which does not specially 
name him, of any part of his ancient prerogative, or of those 
rights which are incommunicable and are appropriated to him 
as essential to his regal capacity^’ (t). In the Magdalen College 
case (1616), 11 Co. Eep. 68 5, Coke says that it was resolved 

that where the King has any prerogative, estate, right, title or 
interest by the general words of an Act he shall not be barred 
of them.’^ The question there raised w^as whether the King, 
not being specially named in 13 Eliz. c. 10, was bound by it. 
By that statute it w’as enacted that all leases, grants, or 
conveyances to be made by any master and fellows of any 
college ... of any houses, lands ... to any person or 
persons, bodies pohtic or corporate, for a longer term than 
twenty-one years, shall be utterly void,” and it was contended 
by the plaintiff that this statute did not extend to the King so 
as to make void a lease made to Queen Elizabeth by Magdalen 
College for a longer term than twenty- one years. In support 
of his argument the plaintiff prayed in aid various cases in 

e 

[q) See also tlie other decisions there cited. In some of the colonies a statu- 
tory liability is imposed in similar cases on the head of a department or an 
officer nominated to represent the Crown. See Farnell v. Bowman (1887), 12 
App. Gas. 643 (N. S. "W.) ; Att.-Gen., y. Wemyss (1888), 13 App. Gas. 192 
(Straits Settlements). 

{r) In this case many of the prior authorities are collected. Doubt is thrown 
on Westmmster Yestry y. Hopkins^ (1899) 2 Q. B. 474, Yuth respect to the 
enforcement of Health Acts on Crown premises. 

(s) The Act was declared applicable to serYants of the Crown hy the Motor 
Car Act, 1903 (3 Edw. 7, c. 36), s. 16, As to prisons, see Gorton L. B. y. Prison 
Commissio7iers (1887), reported, (1904) 1 K. B. 165, n. 

[t) See Dr. Woodeson’s Vinerian Lectures, yoL i. p. 31. 
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■wliicli it had been held that the King was not bonnd by statutes 
unless named in them. Thus, by the Statute of Westminster 
the Second (13 Edw. 1), e. 36, which settles reasonable aid (as 
well to make the eldest son knight as to marry the eldest 
daughter) in certain (sic) , it was enacted that from henceforth of a 
whole knight’s fee there should be given only 206*. and of 20/. 
land held in socage 20^., and of more, more, and of less, less ; 
but it was held, that forasmuch as the King was not named, he 
was not bound by the law, and to settle that in certainty was 
passed the 25 Edw^ 3 (stat 5), c. 11, in wEich Act the King 
was specially named. Also the King hath a prerogative quod 
nullum tenipus occurrit rcgi^ and therefore the general Acts of 
limitations or of plenarty shall not extend to him (u). Lord 
Coke also says : ‘‘ Many other cases were cited U230n this large 
and common ground which you may find in our books, and 
esjcecially in Plowden’s Comm., Willion v. Berlley (1560), at 
p. 240.” The cases cited by Plowden bear out the proposition 
above stated, namely, that where the King has any ^‘^preroga- 
tives, estate, right, title, or interest, which are incommunicable 
and appropriated to him as essential to his regal capacity,” he 
shall not be barred to them by the general words of an Act of 
Parhainent.] 

In Perry v. Eames^ (1891) 1 Oh. 657, the rule was thus stated 
by Chitty, I. (p. 665), speaking of the Prescription Act : The 2 & 3 Will. 4, 
Crown is not named in that section, but is named in the 2nd 
and 3rd sections. Therefore, regard being had to the general 
rule that the Crown is not bound by a statute unless named, a 
very strong case arises for holding that the Crown is not bound 
by the 3rd section. It was, however, argued for the plaintiffs 
that the Crown is bound by necessary imj)lieation, because the 
servient tenement is not mentioned in the 3rd section. . . . But 
it appears to me a wholly immaterial circumstance whether the 
servient tenement is mentioned or not. It is not a circumstance 
from which any intention on the part of the Crown can be 
inferred, much less is it sufficient to raise a necessary implica- 
tion, or to support an iiTesistible inference of intention to bind 
the Crown.” And he proceeded to lay down a further rule of Equitable 
great importance in modern times, where the functions of the 
Crown are put into commission : It was contended that 
although the section [3] might not apply where the legal estate 
was Vested in the Crown, it does apply where the legal estate 
is held by subjects in trust for the Crown (^). In support of this 
contention various authorities were cited for the plaintiffs, but 
none of them really touched the point. One of them was Sharj:) v. 

Sauveur (y). All that was there decided was that the Crown 


[it) See Att.-Gen. y. Emerson, (1891) A. 0. 649, in wbicb the Crown claimed 
part of the Maplin Sands, which had been in the possession of subjects for at 
hast fire centuries. 

[x) Approved, Wheaton v. Majgle, (1893) 3 Ch. 48, 64, 65, Lindley, L J 

(y) (1872), 7Ch. App. 343. 
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3S' & 34 Viet, 
c. 14. 
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Penalties or 
forfeitures. 

41 & 42 Viet. 
C. 49. 


could enforce in tlie Court of Chancery a trust of land created for 
an alien prior to the Natui'alisation Act, 1870. That has no bear- 
ing on the ease before me. In ancient times it was not the practice 
to vest the legal estates in trustees for the Crown, and thus there 
is little or no dhect ancient authority on the point. The second 
resolution in the Macjclaleii College case {z) appears, however, to 
be large enough to cover it. It was resolved that where the 
King has any prerogative, right, title, or interest, he shall not 
be barred of them by the general words of an Act of Parliament. 
There is no reason for confining this resolution to mere legal 
interests, or for excluding an absolute beneficial ownership in 
the Crown.*’ In Jones v. JJersey Docks (1864), 11 H. L. C. 443, 
a case as to the hability of the Mersey Docks to be rated to the 
poor under the statute of Elizabeth, Lord Gran worth stated the 
law as to the exemption of the Crown in the following passage 
(at p. 508) : The Grown, not being named, is not bound by 
the Act. It follows, therefore, that lands or houses occupied by 
the Grown, or by servants of the Crown for the purposes of the 
Crown, are not liable to be rated ; and I conceive that it is from 
a confusion between property occupied for public purposes and 
property occupied by servants of the Crown that this mistake 
has arisen. This principle exemjets from rates, not only royal 
palaces, but also the oflB.ces of the Secretaries of State, the Horse 
Guards, the Post Office, and many similar buildings. On the 
same ground police-courts, county courts, and even county 
buildings occupied as lodgings at the assizes have been held 
exempt. These decisions, however, have all gone on ground 
more or less sound, that these might all be treated as buildings 
occupied by servants of the Crown {a)^ and for the Crown, 
extending in some instances the shield of the Crown to what 
might more fully be described as the public government of the 
countiy.” And after referring to R, v. McCann (1868), L. E. 
3 Q. B. 144, as placing a trustee for the Crown in the same 
position as a servant of the Crown, Chitty, I., added (loe. cit. 
p. 669) : Now, in the cases before me, the Crown’s absolute 
beneficial ownership for the purposes of the Act is expressly 
manifested by a public statute, and it is obvious that the legal 
estate was vested in trustees merely for the pimposes of more 
convenient administration by a department' of the Queen’s 
Government. I am of opinion, then, that the prerogative of 
the Crown takes these cases out of the operation of the 
3rd section.” 

An Act creating a forfeiture does not bind the Crown (5), 
Thus, in R. v. Kent Justices (1890), 24 Q. B. D. 181, it was 
decided that the Weights and Measures Act, 1878, did not 
apply to Post Oflfice weights, as to hold so would involve a 


(::) (1616), 11 Co. Rep. 74 h. 

[a) Coomher v. JBerJ^s Jitstices (1SS3), 9 App. Cas. 71. 

[b) See Cooper SbmrJcms. (1904) 2 K. B. 164: ante, p. 352. 
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forfeiture of Crown property. All statutory fines and for- 
feitures belong to the Crown unless otlierwise provided by the 
Act creating them. Where a penalty is created by statute, and 
nothing is said as to who may recover it, and the offence is not 
against an individual, it belongs to the Crown, and consequently 
a common informer cannot sue on a penal statute unless an 
interest in the penalty is given to him by express words or 
necessary implication (c). 

The Grown receives and does not pay duties and taxes. But Duties and 
in the Stamp Act, 1891 (rZ), provision is made for the imposition 
of stamp duty on instruments relating to property belonging to 
the Crown or being the private j)roperty of the Sovereign in the 
same manner as on property of subjects, unless a contrary 
intention is expressed. The effect of this provision is to alter 
the common law presumption as to the exemption of the Crown 
from the provisions of a statute so far as relates to stamp duties 
on instruments. [In it. v. Cook (1789), 3 T. E. 519, the 
question arose whether 25 Gieo. 3, c. 51, s. 4, enacting that 
there shoxild be charged a duty of 14-i. per mile upon every 
horse hired to travel post, made this duty payable by a person Liglit dues, 
carrying despatches for the Grovernment. Lord Kenyon, in 
deciding that this Act did not bind the King, said : Grenerally 
speaking, in the construction of Acts of Parliament the King in 
his royal character is not included unless there be words to that 
effect, . . . Although there is no special exemption of the King 
in this Act, yet I am of opinion that he is exempted by virtue 
of his prerogative in the same manner as he is virtually 
exempted from the 43rd Eliz. and every other Act imposing a 
duty or tax upon the subjects/’] 

In Smithett v. Blythe (1830), 1 B. & Ad. 609, on a claim for Tolls and 
light dues against the Crown, it was held that the claim was not 
maintainable as to post packet ships owned by the Crown, and 
it was said that the express exemption (in the statute authorising 
the taking of the dues) of the King’s ships of war raised no 
impKcation that the general right to take charges granted by 
the Act extended to other vessels owned by the Crown (c). 

[In Mayor of Weymouth v. Nugent (1865), 6 B. & S. 22, the 
question was whether stone brought into the harbour of Wey- 
mouth for the use of Grovernment works was exempt from 
wharfage duty chargeable by a private Act upon all goods 
brought into the harbour. It was contended that the Grown, 
not having been expressly exempted, was liable to pay this 
wharfage. But it was held that, as immunity from all tolls of 


{c) Bradlaugh t. Clarice (1883), 8 App. Gas. 354. As to Penal Acts, see 
Part III. infra. 

id) 54 & 55 Viet. c. 39, s. 119. 

[e) Trinity TIottse y. Clarice (1815), 4 M. & S. 288. In India some controversy 
has arisen whether a local legislature can affect the prerogative of the Crown ; 
Bell V. Madras City Comudssioners (1901), 25 Madras, 457. 
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any kind is a prerogative riglit of tlie Crown, if tke Crown was 
to be beld liable by implication to pay wharfage duty a prero- 
gative of the Crown w^onld be dheotly afiected, and the 
well-established rule that the Crown was not bound by an 
Act of Parliament, unless named in the Act, would be broken 
through (./).] 

[It is also a prerogative right of the Crown not to pay rates, 
and it has always been held that the Crown, not being named in 
43 Eliz. c. 2, is not liable to be rated for the relief of the poor. 
The later decisions on this subject have greatly extended the 
meaning of the expression ^An the occupation of the Crown,’^ 
At the present time, not only is all property in the occupation 
of the Crown not rateable, but also where property is occupied 
, /or the Grown it is not to be rated (^).] Lord Blackburn, in 
Cooniher v. Berhs Justices (1883), 9 App. Cas. 61, at p. 71, 
thus stated the general rule : It seems to me that it is not 
material whether the assessment statute imposing any tax does 
so, like the Poor Eate Acts, for a local piu-pose, or like the statute 
imposing a duty on post-horses, considered in A. v. Cooh (1789), 
3 T. E. 519, or the income-tax, for an imperial purpose. In 
each there is an implied exemption on the ground of prerogative. 
And if the property is so held as to bring it within the ground 
of exemption from the one statute, it must surely be brought 
within the ground of exemption from the other.’’ And Lord 
Watson said (at p. 77) : “ The existence of the same kind and 
degree of interest on the part of the Crown wLich is deemed in 
law sufficient to protect an occupier from liability to the poor- 
rate must also be held sufficient to shield the owner of the bare 
legal estate against any demand for payment of income-tax. 
The j udgment of a Court of law to the effect that certain public 
purposes are such as are requfied and created by the Govern- 
ment of the country, and must therefore be deemed part of the 
use and service of the Crown, is a decision resting upon grounds 
altogether outside and independent of the provisions of the Act of 
Elizabeth, and, so far as I know, of any other taxing Act to be 
found in the Statute-book. I therefore think that the cases in 
which it has been decided that the actual occupiers of assize 
courts and police stations are exempt from j)oor-rate as being 
within the privilege of the Crown are decisions of an equal 
authority in a question as to exemption from income-tax ” Ih), 
The question then arises, What property falls wdthin this 
conceded exemption ? The rule laid down in A. v. Cook (/) as 
to tolls has been held also to apply to local rates, but controversy 
has raged round the question, What is Crown property within 
the rule ? The leading case on this subject is Jones v. Mersey 


(/) See also JrfortJiam Bridge Co. v. R. (1886), 55 L. T. 759. 

[g) See Byde on Bating (2nd ed.), pp. 88 — 102. 

[h) Lord Bramwell agreed, loe. cit. p. 79. 

[i) (1789), 3 T. B, 519. 
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Bod'S (Ji), where Lord Westhmy laid it down that public pur- 
poses to make an exemption “ must be such as are required and 
created by the Government of the country, and are therefore to 
be deemed part of the use and service of the Crown ’’ (/). The 
rule is also laid down by Lord Cairns in substantially the same 
terms in Greig v. ZTniversitg of Edinburgh (1868), L. E. 1 H. L. 
(Sc.) 348, 350 : “ The Grown not being named in the English 
or Scotch statutes on the subject of assessment, and not being- 
bound by statute when not expressly named, any property which 
is in the occupation of the Crown, or of persons using it exclu- 
sivety in or for the service of the Crown, is not rateable to the 
relief of the poor.” Buildings occupied for volunteer corps 
have been held to be used solely for the military service of the 
Crown, and to be exempt from rates (gn) and from contribution 
to the expense of paving streets upon which they abut (;?) ; and 
from Building Acts (o). 

[It is also a 'prerogative right of the Crown not to pay costs 
in any judicial proceeding, and it was held in R, v. Beadle (1857), 
26 L. J. M. C. Ill, that there was no power to award costs 
against the Crown except in those cases in wEich it was expressly 
authorised by Act of Parliament (^;). do not believe,” said 
Lord Campbell, C.J., in giving judgment, that it was the 
intention of the framers of the Act to embrace cases of this sort, 
but it is enough for us to say that the Crowm is not expressly 
mentioned in this Act, and cannot therefore be bound.”] This 
does not atfect the right of the Crown to receive costs {q). The 
words of sect. 6 of the Statute Law Eevision Act, 1881 (44 & 
45 Viet. c. 59), are prima facie wide enough to include power to 
make provision by Eules of Court for costs in proceedings by 
or against the Crown ” (r). 

[So, also, it being a prerogative right of the Crowm to plead 
double or plead and demm* in a petition of right without the 
leave of the Court, it was held in Tobin v. R, (1863), 
32 L. J. C. P. 216, that that right, not being in express terms 
taken awuy by 23 & 24 Yict. c. 34, remained the same as it was 
before the passing of that Act.] 

Debts due to the Crown or to its agents take priority over 
debts due to subjects, even in bankruptcy, unless there is 

[1l) (18G5), 11 H. L, C. 443. /S'. C'., Oameron sr. 3Iersey Doel's. 

(/) See also Terry v. eEames, (1891) 1 Ch. 658, 668. 

(w?) Fearson v. Holhorn Union A^semnent Committee, (1893) 1 Q. B. 389. 

\n) Aornmy U. D. G. v. Hennell, (1902) 2 K. B. 73, which doubts the case of 
Westminster Vestry v. Soshns, (1899) 2 Q, B. 474 ; of. Lord Advocate v. La^iy 
(1866), 5 Bettie, 84. 

(o) Lay V. Hammon (1857), 27 L. J. M. 0. 25. 

(p) 20 & 21 Viet. c. 43, ss. 4, 6 ; Moore v. Smith (1859), 28 L. J. M. 0. 126, 
and 19 & 20 Viet. c. 56, s. 24; AJc'Xander v. Officers of State for Scotland (1S68), 
L. B. 1 H. L. (Sc.) 276 ; E. t. Archbishop of Canterbury , (1902) 2 K. B. 503, 671. 

(q) Moore v. Smith (1859), 1 E. & E. 597. But see E, t. Archbishop of 
Canterbury, (1902) 2 K. B. 503, 571. 

(?' T. \. V ■ of Canterbury, (1902) 2 K. B. 503, 573, Wright, J. ; and 

see -11 ■! :M- 't-r, Or. Off. Pr. 6 ; hut effi Ec MiJW Estate (1886), 34 Ch. B. 24. 
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38 & 39 Viet, 
c. 77. 


Prescription 
and limita- 
tion. 


Entail. 


Letters 

patent. 


express statutory proYision to the contrary (.s‘). This provision 
applies even if the debt is due to the Crown in respect of a 
colonial Government {t) or the Post Office {u). And in Re 
Oriental Banl: Corporation (1884), 28 Ch. D. 634, it was decided 
that although the Bankruptcy Act, 1883, took away the priority 
of the Crown over other creditors in the distribution of assets, 
and the Judicature Act, 1875, s. 10, had directed the assimila- 
tion of liquidation and bankruptcy procedure and the respective 
rights of secured and unsecured creditors, yet the Crown 
retained, under the Companies Acts, its prerogative right to be 
paid Crown debts in full in priority to other creditors of a 
compan}?' (x) . 

The Prescription Acts {antCj p. 353) and Statutes of Limita- 
tion do not affect the Crown unless there are express words. 
The same principle applies with reference to Acts creating 
offences. There is no limitation at common law to the right of 
the Crown, or of a subject in the name of'’ the Crowm to 
prosecute for treason, felony, or misdemeanour. 

[So, with regard to the right to a reversion in an estate, in 
Re Ciichfielcl Burial Board (1855), 24 L. J. Ch. 585, the question 
was whether sect. 7 of the Lands Clauses Consolidation Act, 
1845 (8 & 9 Viet. c. 18), bound the Crown. That section 
enables persons having a limited interest in land as tenants for 
life or in tail to sell and convey lands for public purposes. In 
this case certain lands, which were required for a burial-ground, 
had been by a private Act settled upon the ancestor of the 
tenant in tail, with an express enactment that the entail was 
not to be barred, and with an ultimate reservation to the Crown 
upon failure of issue male. It was objected on behalf of the 
Crown that this section of the Act of 1845 did not enable the 
tenant in tail to convey away this ultimate reversion of the 
Crown. Eomilly, M.E., in giving judgment, said : “ The Act 
is very general in its wording ; it certainly includes the present 
tenant in tail, and, notwithstanding the statutory disability to 
bar the entail, he has not only power to sell, but to convey and 
bar his heirs in tail and all remaindermen except the Crown, 
which cannot be bound by any Act without being named. He 
must therefore obtain the consent of the Crown before he can 
effectually convey.’’] 

[By the Statute of Monopolies (21 Jas. 1, c. 3), s. 6, the 
Crown is permitted to grant letters patent to the true andffirst 
inventor of a new manufacture, reserving to him the sole 
working and making such new manufacture for fourteen years. 
In Feather v. R. (1865), 6 B. & S. 257, it was decided that this 


(.?) lEx parte Fostmastee-General 10 Ch. D. 595. 

[t) He Ormital Bank Corporation (1885), 28 Ch. J). 634; Liquidator of Maritime 
Bank of Canada y. Becevver- General of New Brimswick^ (1892) A. C. 437. 

{u) Be West London Commet' dal Bank (1888), 38 Oh. B. 364. 

(,r) See Be Galvin (1897), 1 Ir. Rep. 520. 
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statute, and any grant of letters patent made by tbe Crown by 
virtue of it, did not bind tbe Crown, and that tbe Crown was 
entitled itself to manufacture tbe new invention for tbe use of 
tbe nation, notwithstanding tbe grant of tbe letters patent; 
and in Dhvon v. London Small Arms Co. (1876), 1 Apj). Cas. 

632, this decision was afiBrmed and extended to tbe case of any 
person wbo, as agent for tbe Crown, manufactured an article as 
to tbe manufacture of wbicb letters patent bad been granted to 
some otlier person.] 

Tbe King by bis prerogative may sue in wbat Court be Choice of 
pleases, and of tins prerogative be is not barred by Magna Courts. 
Cbarta, tbougb it enacts in the negafice, Aiuod communia placita 
non sequantur curkun nostranc seel teneantur in ediquo loco cerioj 
for be may have a qaarc bnpedit in tbe King’s Beneb ”(//). 

Again, it being, as Kelly, C.B., said in Att.-Gen. v. Constable 
(1879), 4 Ex. D, 172, ‘‘part of tbe prerogative of tbe Crown 
that the Sovereign is entitled to be an actor in any litigation 
affecting tbe rights of tbe Crown, and to determine in tbe 
Court of Exchequer any matter in wbicb the Crown is inter- 
ested,” it was held in that case that, as there are certainly not 
any words in tbe J udioature Acts which limit the right of tbe 
Crown in respect of tbe decision of questions affecting tbe 
revenue,” tbe above-mentioned prerogative right was not 
affected by those Acts (^:). Acts taking awny the right to 
certiorari do not, as a rule, bind tbe Crown {cc). 

Tbe prerogative of tbe Crown to admit appeals from tbe Admitting- 
colonies is not, and cannot be, limited or abolished b}^- any “• 
colonial legislation (5) ; but, so far as relates to matters within 
tbe competence of a colonial legislature (c), tbe prerogative 
may be out down and the Crown bound by apt words in 
statutes, or a colonial statute may be so framed that tbe Crown’s 
prerogative to grant special leave to ajDpeal may be inapplicable 
to decisions under tbe statute. Thus, Tlteberge v. Laudry (1876), 

2 App. Cas. 102, turned on a Quebec Act, wbicb transferred tbe 
decision of controverted elections from tbe Legislative Assembly 
of tbe province to a Comd of justice, and provided that the 
decision of tbe Court should be final. Tbe Judicial Committee 
held that tbe provision did not, taken by itself, destroy the 
prerogative of the Crown to allow an appeal ; but having 
regard to tbe special nature of tbe subject, that election disputes 
did nor relate to ordinary civil rights, and that tbe Act created 
a new and unknowm jurisdiction so as to vest in a Court of justice 

ip) Magdalen College case (1616), 11 Co. Eep. 68 b. 

(;:) Att.-Gen. y. Barlier (1871), L. R. 7 Ex. 177: Dixon v. Farrer (1886), 

18 Q. B. D. 643. 

(a) See Mellor and Short, Crown Practice, pp. 91, 115. 

(b) Cushing y. Dtipuy (1880), 5 App. Cas. 409, 417. 

{g) See the Commonwealth of Australia Act, 1900 (63 & 64 Viet. c. 12), s. 9, 
articles 73, 74, and infra, p. 412. 
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the peculiar jui'isdietion of the Legislative Assembly, and for 
these reasons came to the conclusion that the Legislature 
intended to make the decision final and not subject to review 
under the prerogative. And in Hoses v. Parlwr, (1896) App. 
Oas. 245, the Judicial Committee came to a like conclusion 
against the jDrerogative to admit an appeal against the decision 
of the Supreme Court of Tasmania, referred to it under the 
special promsions of a colonial Act of 1858 relating to ungranted 
Crown lands ; and they held that the form of the statute was 
such that the functions of the colonial Court under it were not 
ordinary judicial proceedings, and did not “attract the preroga- 
tive of the Crown to grant appeals.’’ But in Heir ring ton v. 
Minister of Lancls^ (1899) App. Gas. 408, the Judicial Com- 
mittee held that an appeal to the Queen in Council was not 
barred by a statute of New South "Wales, which declared that 
the judgment of the Supreme Court of the colony was to be 
“ conclusive.” 

Mines. The prerogative rights of the Crown extend to gold and silver 

in all lands, and in Att.-Gen. v. Morgan, (1891) 1 Ch. 432, it 
was decided that the Acts 1 W’ill. & Mary, c. 30, and 5 Will. & 
Mary, c. 6, although they relax the prerogative in favour of the 
subject, do not diminish the prerogative as to mines worked 
simply as gold mines, even where the gold is mixed wdth base 
metal {cl). 

But Crown [Although the Crown may not be prejudiced by the operation 
itself of a statute wLich does not specially name the Crown, and 

statute with- although, as Alderson, B., put it in Att.-Gen. v, Donaldson 
outbeing^ (1842), 10 M. & W. 117, at p. 124, “ it is inferred primd facie 
named in it. made by the Crown with the assent of Lords and 

Commons, is made for subjects and not for the Crown,” still, if 
the King is desirous of performing some act in his natural 
capacity as an Englishman, and not in his public and royal 
capacity, it is a general rule that “ the King may take the 
benefit of any particular Act, although he be not especially 
named in it” {e). Thus, in 7 Co. Eep. 32, the question was 
discussed whether the King, being tenant in tail, might by fine 
levied bar the estate tail by virtue of the statute De Donis, and 
it was there stated by Lord Coke, who was then Attorney- 
General, that the King could bar an entail ; “ for as he claims 
in respect of his natural capacity as heir of the body of a sub- 
ject, and not in respect of his public and royal* capacity, it 
would be hard that the King, being issue in tail of a gift made 
to a subject, should be in a worse condition than if he had not 
been King ” (/)•] 

(d) As to Crown lands and royalties, see British Coliimhia v. Canada (1889), 
14 App. Cas. 295 ; St. Catherine's MlUmg Co. v. A. (1888), 14 App. Oas. 46; 
Att.~Gen. for Ontario v. Mercer (1883), 8 App. Oas. 767. 

(e) 1 Bl. Comm. 262. 

(/) In Duke of Brunswick y. King of Hanover (1848), 2 H. L. 0. 1 ; 6 Beav. 1, 
it was suggested that a foreign Sovereign could be sued in England in matters 
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4. [It was said Tby Lord Coke in the Magdalen College case What statutes 
(1616), 11 Co. Bep, 74 h, that there are three kinds of statutes Crup'n 
which always bind the King without specially naming him {g), 

The first kind is, statutes ‘Hhat provide necessary and profit- ally named ia 
able remedy for the maintenance of religion, the advancement them, 
of learning, and the relief of the j)oor.^^ Under this head (a) Those for 
Lord Coke classes the statute of 13 Eliz. c, 10, upon the con- 
struction of which the question in the Magdalen College case learning, and 
turns. Grod forbid,’’ he says, “ that by any construction the 
Queen, who made the Act with the assent of the Lords 
and Commons, should be exempted out of this Act of 13 Eliz., 
which provides necessary and profitable remedy for the main- 
tenance of religion, the advancement of good literature, and the 
relief of the poor.” It is to be known,” he adds, “ that the 
law never presumes that any one will do a thing either against 
religion or any religious duty.” But this obligation has been 
held not to include the payment of poor-rates (A) . Similarly, 
it was laid down in the Case of Ecclesiastical Persons (1601), 

5 Co. Eep. 14, that all statutes which are made to supjmess 
wi’ong, to take away fraud, or to prevent the decay of religion, 
shall bind the King, although he be not named, for religion, 
justice, and truth are the sure supporters of the crowns ancl 
diadems of kings.” So, also, it was held in R, v. Archbishop of 
Armagh (1721), 1 Str. old, that an Irish Act, passed in 10 & 11 
Ohas. l,for the consolidation of endowed rectories and vicarages, 
as being an Act^ for the advancement of religion, bound the 
Crown, although it was not named.] 

[The second kind of statutes mentioned by Lord Coke in the g. 
Magdalen College case as binding the King when he is not named for supj^es^. 
are statutes for the suppression of wuong (?‘). ‘‘The King,” sion of wrong, 
says Lord Coke, is “the fountain of justice and common right, 
and the King, being God’s lieutenant, cannot do a wrong, 

Sohm rex hoc non potest facere quod non potest injuste agere f). 

And^ although a right was remediless, yet the Act which 
provides a necessary and profitable remedy for the preservation 
of it and to suppress a wrong shall bind the King.” And in 
support of this doctrine Lord Coke cites Willion v. Berkley (1560), 

Plowd. 246, where it was decided that the statute Be Bonis con- 


affecting his private capacity, although as a king he was exempt from British 
law. See Hall, Int. Law (3rd ed.), pp. 65—67 ; Calvo (4th ed.), ss. 1460, 1461. 
But this doctrine was rejected in MigheJl v. SiUtan of Johor e, (189 4) IQ. B. 149 
(0. iV.). 

. {g) Wooddeson (Vinerian^ Lectures, vol. i. p. 31) says with regard to the 
kinds of statutes which are mentioned by Lord Coke as being exceptions to the 
general rule, '' This is sui’ely opening a very uncertain latitude.’’! 

{h) Vide ante, p. 356. 

(i) [In Ooiyoration of London v. Att.-Gen. (1848), 1 H. L. C. 440, 448, the 
question whether “a statute which effects a -transfer of the jurisdiction from 
one Court to another, or the extension of the jurisdiction of a Court,” binds the 
Crown was raised, but was not decided.] Vide mpra, p. 359. 

f) Vide Broom, Const. Law (2nd ed.), 724 ; Legal Maxims (Ctb ed.), 46 
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ditionalihus (13 Ed. 1, c. 1) bound the King. a tenant in 
tail/’ says Lord Coke, ‘^before the statute Ee Bonis had 
alienated, it was tortious, but no remedy was given for it until 
the statute Be Bonis was made, and Lord Berkley’s case was, 
that land was given to King Henry YII. and to the heirs male 
of his body, and the question was whether the King could 
ahene or not. And it was adj adged that he could not aliene, 
but that he was restrained by the said Act for three reasons. 
(1) Because such alienation before the statute was wrongful, 
although such wrong wanted remedy ; for it would be a hard 
argument to grant that the statute which restrains men from 
doing wrong and ill should permit the King to do it. (2) For- 
asmuch as the said Act is statuhim remediak, and j)rovides a 
remedy for this remediless WTong, and that it was necessary and 
profitable to provide such remedy, it was adjudged that it 
should bind the King. (3) Because it was an Act of preserva- 
tion of the possessions of noblemen, gentlemen, "^and others, it 
should also bind the King.” Also, in 11 Co. Rep. 72 h, Lord 
Coke reports a resolution of the Court of King’s Bench to the 
effect that the statute of 13 Edw^ 1, e. 5, against tortious 
usurpation, being an Act to suppress wrong, was binding upon 
the King. Similarly, in 2 Inst. 681, Lord Coke says that it 
was held in Beaumonts case (1553) that the statute of 32 Hen. 8, 
c. 28, concerning discontinuances, which was passed to prevent 
husbands from alienating during coverture the lands belonging 
to their wives, bound the King, although he was not named in 
it, because it was made to suppress a wrong. Also, in Plowden’s 
Comm. 236 b, it is said (/) that the Statute of Merton 
(20 Hen. 3), c. 5, which onacts that usuries shall not run 
against any being within age, binds the King, so that “ if the 
King give land to another reserving a rent payable at a feast 
certain, and for default of payment that he shall double the 
rent for every default, and afterwards the grantor dieth, his 
heir, being within age, he shall not double the rent to the 
King.” For,” says Plowden, ‘‘ although the statute is general, 
yet the King is bound by it, because it is made for remedy 
of infants and for the public good.” Plowden also says ini) 
that “ the Statute of Merton (20 Hen. 3), c. 10, which ordains 
that every freeman which oweth suit . . . may freely make his 
attorney to do these suits for him, includes the King in the 
general words, because the Act is made for the ease and con- 
venience of subjects.” Also, in 1 Inst. 120 a, Lord Coke says, 
with regard to the statute of 31 EHz. e. 6, s. 4, which enacts 
that simoniacal presentations to benefices shall be void, and that 
“the person so corruptly taking . . . any such benefice . , . 


(Z) [In 2 Inst. 89, Lord Coke mentions this as an alternative explanation of 
tMs statute.] 

[P. 236 h. Lord Coke in his expositicn on this statute in 2 Inst. 99, is 
silent as to -whether it hinds the King or not,] 
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shall thereupon and from thenceforth be adjudged a disabled 
person in law to have or enjoy the same benefice/’ “^^that the 
Act, being made for suppression of simony and such corrupt 
agreements, so binds the King in that case as he cannot pre- 
sent him that the law hath disabled.” Again, Lord Coke says 
in 11 Co. Kep, 74 r/, with respect to 27 Eliz. c. 4, which enacts 
that “ every conveyance made to the intent and of purpose to 
defraud and deceive any purchasers, shall be deemed only 
against such purchaser to be utterly void,” that if one who 
intends to sell his land had by fraud conveyed it, by deed 
enrolled, to the Queen to the intent to deceive the purchaser 
... in that case the pui^chaser shall enjoy the land against the 
Queen by the statute of 27 Eliz. c. 4, for, although the Queen is 
not excepted, yet the Act, being general and made to suppress 
fraud, shall bind the Queen.” Also, in 2 Inst. 169, Lord Coke 
says, with respect to the statute of 8 Edw. 1, c. 5, which enacts 
that none shall disturb elections under pain of great forfeiture, 
“ the Act is penned in the name of the King — viz., the King 
commandeth, and therefore the King bindeth himself not to 
disturb any electors to make free election ” (^ 2 ) . Also, in 2 
Inst. 142, Lord Coke says, with respect to 52 Hen. 3, 0 . 22 
(rep,), which enacted that none may distrain his freeholders 
to answer as to their freehold, quia hoc nuUm facere potest sine 
prcecepto Domini Regis : This Act doth bind the King, for 
there is a writ directed to the King's bailiff of his manor 
of N., the words whereof be ... . and if the King’s bailiff 
doth not obey this writ, the tenant shall have attachment 
against him” ( 0 ). Also, in Crooke^s case (1690), 1 Show. 208, 
the question was whether the King was bound by 22 Car. 2, 
c. 11, by which it was enacted that two certain parishes in 
London should be united and established as one parish, and 
that the first presentation should be made by the patron of that 
living whereof the endowment was of the greatest value. The 
King was the patron of that church which was of least value, 
but it was contended that by his prerogative he had a right to 
jDresent fii^st, and that this statute did not bind him, as he was not 
expressly named ; but it was held otherwise, and the presenta- 
tion by the other patron was confirmed. Again, in R. v. Tuchin 
(1704), 2 Ld. Eaym. 1061, the question was whether the statute 
of 14 Edw. 3, stat. 1, c. 6, which enacted that no process 
should be annulled or discontinued by a mistake in writing, 
‘‘but as soon as the thing is perceived by the challenge of 
the party, it shall be hastily amended in due form,” extended 
to the Crown, and it was held by Powell, J., that it did not, 
“because the Crown is never named in an Act of Parliament 
by name of party.” It seems, therefore, that, except for this 
expression, he would have held the Crown to be bound by this 


(«) See also 4 Mod. 207. 


(<?) See also Show. 209. 
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(c) Statutes 
that tend to 
perform the 
■wdll of a 
founder or 
donor. 


Act. A similar point was discussed in A. v. Wright (1834), 1 
A. & E, 434, where the question was whether 11 Geo. 4 & 1 
Will. 4, c 70, s. 8, which enacted “ that writs of error upon any 
judgment given by any of the said Courts [i,e. King’s Bench, 
Common Pleas, and Exchequer] shall hereafter he made return- 
able only before the judges of the other two Courts in the 
Exchequer Chamber,” applied to judgments upon indictments, 
the Crown not being specially named in the Act. As the point 
w^as raised by the Court itself, the Crown not disputing its 
liability, only one side was heard, and no considered judgment 
was given, but all these earlier decisions were cited in argument 
and apparently acquiesced in. Again, in B. v. Bulge (1817), 4 
Price, 50, the question was whether certain bills, which had got 
into the hands of the Crown, but which, it wms admitted by the 
Crown, were void as between the original parties as being 
tainted with usury, could be sued upon by the Crowm on the 
ground that the usury laws, which did not specially name the 
Crown, could not bind it. It was held as being perfectly clear 
that, as the bills would have been void in the hands of an 
ordinary third person, their vice could not be removed by the 
fact that the third person in this case was the Crown. “ This is 
too monstrous a proposition,” said Garrow?", B., “ for serious con- 
sideration, and would require to be supported by undoubted 
authority.”] In Baron de Bode v. B. (1849), 13 G. B. 378, the 
question was raised wEether a writ of error would lie to the 
Exchequer Chamber in a case in which the Crown was the real 
party. It was argued,” said the Court, that the statute by 
which this Court is constituted, 11 Geo. 4 & 1 Will. 4, c. 70, 
s. 8, did not bind the Crown, or affect the Queen’s right to have 
a writ of error brought to the House of Lords. We think the 
Crown is bound by that statute. The rule on the subject is 
fully explained in Alt. -Gen, v. Allgood (1743), Parker, 1. A 
difference is there remarked betiveen statutes which name parties 
plaintiffs or defendants, which do not apply in words to the 
Crowm, and statutes which use words sufficiently large to include 
the Crown, which is the present case.” 

[The third kind of statutes mentioned by Lord Coke in the 
Magdalen College case (1616), 11 Co. Eep. 74 5, as binding the 
King when he is not named, are statutes which tend to perform 
the will of the founder or donor. “ That appears,” said Lord 
Coke, Statiito Tcjnplarionnn (17 Edw. 2, stat. 2), where it is 
said, Ita semper quod pia et celeherrima wluntas donatoris in 
omnibus teneatur et expleatm\ et perpetuo sanctissime perseveretB 
He further cites, in support of this proposition, the statute Be 
Bonis conditionalihiis (13 Edw. 1, c. 1), “which,” says he, “is 
notable to this purpose, for there it appears that it was necessary 
and profitable that the will of the donor should be observed, the 
words of which Act to this purpose are, Fropter quod Bex 
Bominus, perpendens quod neecssarmm et uiile est apqmicre reme- 
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diuM, statwit, quod voluntas donatoris in carta doni sui manifeste 
expressa de ccetero observetiu\ which bound the King, as is 
in Lord Berkleifs case in Plowden’s Oomm., where 
[jj] 2d7 ) it is said, that men ought to observe the intent or will 
of other men, and to violate it is ill.” It does not appear that 
this doctrine has been acted upon since Lord Coke’s time, so 
that it is difficult to say what view the Courts would take of it 
at the present day.] 

[These are the principal oases in which it has been held that Coke’s 
the Crown is bound by statutes without being named in them, too^weepkig'. 
These cases are scarcely sufficient in number or variety to j ustify 
the very general adoption of the propositions propounded by 
Lord Coke in the Magdalen College case (1616), 11 Co. Kep. 74 5, 
with regard to the kind of statutes by -which the Crown is bound 
without being named ; at the same time there does not seem to 
be any case in ^hieh Lord Coke’s propositions are either denied 
or overruled.] In Ex parte Eostinaster-General (1879), 10 
Ch. D. 595, Jessel, M.H., said: “ The general rule, as expressed 
in Bacon’s Abridgment [7th ed, at p. 462], is that ‘where an 
Act of Parliament is made for the public good, the advancement 
of religion and justice, and to prevent injmy and wrong, the 
King shall be bound by such Act, although not particularly 
named therein.’ ” 

5. [If a duty is thrown directly upon the Crown by statute, 
there is no way of enforcing the performance of that duty if left 
unperformed by the Crown. If a subject neglects to perform the Crown, 
a statutory duty, there are several ways in which he may be 
proceeded against (^;), but no proceedings of any kind can be 
taken either against the Crown itself or against any servant of 
the Crown to compel the performance of the statutory duty de- 
volving on the Crown.] For no action of tort can be brought 
against the Crown upon any statute, in the absence of express 
provisions, in consequence of the maxim that the King can do 
no wrong (q) . This rule had in Canada the curious result that 
persons injured on State railways had no remedy (r) until the 
passing of 44 Viet, c, 25 (Canada) (1 Eev. Statt. Canada, pp. 603- 
606), This immunity continues to be absolute in the United 
Kingdom (5‘), but in many colonies has been qualified or re- 
stricted by statute (t) . The immunity excludes any remedy by 
mandamus. [Thus, in B. v. Lords of the Treasury (1872), L. P. 7 

[p) Vide ante^ pp. 206 et seq. 

[q) See CMtty, Prerogatives of the Crown, pp. 340 — 348 ; Broom, Const. 

Law (2nd ed.), p. 727. 

[r) R. Y. McLeod (1883), 8 Canada, 1 ; <?/. Jd. v. MacFarlane (1882), 7 Canada, 

216. 

[s) But see the Workmen’s Compensation* Act, 1897 (60 & 61 Viot. c. 37), s. 8. 

[t) Att.-‘Gen. for Straits Settlements y. IVemyss (1888), 13 App. Cas. 192 ; cf, 
the claims against the Commonwealth Act, 1902 (ISTo. 21 of 1902) ; see Bond v. 

Commonwealth (1903), 1 Australia C. L. B. 13, 23, Griffith, C.J. The anomalous 
nature of this remedy against the Crown, and the inconvenience of reference to 
England for leave to pursue it has led to legislation in colonies providing another 
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Q. B. 387, it appeared that 29 & 30 Viet. c. 39, s. 14, enacted 
that where any sum of money had been granted to Her Majesty 
to defray expenses for any specified public service, it should be 
lawful for Her Majesty to authorise and require the Treasury to 
issue, out of the credits granted to them, the sums that may be 
required to defray such expenses. By the Annual Appropria- 
tion Acts prior to 1889 a certain sum was applied to defray the' 
charges for prosecutions at assizes and quarter sessions. The 
charges for certain prosecutions having been taxed in the ordi- 
nary way, the Lords of the Treasury refused to pay certain items, 
whereupon a writ of mandamus was moved for to compel them 
to do so, on the ground that it was a duty thrown upon 
them by statute. But the writ was refused, When,^’ said 
Cockburn, C.J., “ a duty has to be performed (if I may use the 
expression) by the Crown, this Court cannot claim, even in 
appearance, to have any power to command the Crown. In like 
manner, when parties are acting as servants of the Crown, and 
are amenable to the Crown, whose servants they are, they are 
not amenable to this Court in the exercise of its prerogative 
juiisdiction ” («).] This subject was fully discussed in A. v. 
Secretary of State for War, ^891) 2 Q, B. 332, where it was 
pointed out that any obligation imposed on a servant of the 
Crovm by statute or royal command is not enforceable by man- 
damus unless the statute makes it clear that the duty or trust 
imposed is not as between the Crown and its agent, but as 
between the agent and the subjects (^‘). This rule does not 
apply to cases where particular departments or officers of State 
have under statute duties of a ministerial character, as to which 
see ante, p. 209. 

remedy. Seethe claims against Government and Crown Stdts Acts, 1897 and 
1904 (N. S. W.). 

(«) See cases collected in Short and MeUor, Crown Office Practice, p. 17- 

(^j See also Kinloch v. Sec. of State for India (1882), 7 App. Cas. 619. 
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[The territorial effect of Britisli statutes may be conyeniently 
discussed under the following heads : — 

(1) Upon British subjects and their property, real and 

personal, whether they reside within or without British 
dominions ; 

(2) Upon land in England, whether the owner or occupier of 

the land is or is not domiciled in England ; 

(3) On the persons of foreigners ; 

(4) On the property of foreigners out of British jurisdiction ; 

(5) In parts of the British Islands other than England ;] and 

(6) In the Colonies and India («). 

1. [The general rule as to the effect of a British Act of 
Parliament upon a British subject was stated by Sir T. Wilde 
arguendo in the Sussex Peerage Claim (1844), 11 Cl. & P. 95 (5), 
to be that the British Parliament possesses the power to impose 
restrictions and disabilities and incapacities upon any British 


(f?) As to effect of colonial legislation, cli. ix. i). 3D9, 

{b) Reported also in 6 St. Tr. IST. S. 79. 


Britisli 
statutes may 
bind British 
subjects with- 
in or without 
realm. 



368 


Territorial Effect of Statutes. 


Statutes as 
to crimes. 


subject, which shall operate upon him anywhere.’’ This general 
rule was accepted by the House of Lords, and it was held by 
them on this ground that the Eoyal Marriages Act, 1772 (12 
Geo. 3, c. 11), which enacted, in sect. 1, that “no descendant of 
the body of George II. shall be capable of contracting matri- 
mony without the previous consent of his Majesty . . . and 
that every marriage of any such descendant without such con- 
sent first had and obtained shah be null and void,” operated to 
render void a marriage contracted by a descendant of George II. 
in Home. It had been argued on behalf of the claimant of the 
peerage that this Act only applied to marriages contracted in 
England ; but the judges wEo were consulted gave it as their 
opinion (at p. 144) that the intention of the Act was clearly to 
create “ an incapacity attaching itself to the person of A. B. [i.e. 
the Duke of Sussex], which he carried with him wherever he 
went, for,” they added, “it is clear that an Act of the Legis- 
lature will bind the subjects of this realm, both within the 
kingdom and without, if such is its intention.” But whether 
any particular Act of Parliament purports to bind British sub- 
jects abroad will always depend upon the intention of the 
Legislature, which must be gathered from the language of the 
Act in question ; there is no presumption either one way or the 
other], although from time to time judges utter dicta expressing 
a prepossession for or against the presumption that Parliament 
intends to legislate for British subjects wherever found (c). 
“ Service out of the jurisdiction is an interference with the 
ordinary course of the law, for generally Combs exercise juris- 
diction only over persons who are within the territorial limits of 
their jurisdiction. If an Act of Parliament gives them juris- 
diction over British subjects wherever they may be, such 
jurisdiction is valid (r/) ; but, apart from statutes, a Court has 
no power to exercise jurisdiction over any one beyond its 
limits” {e). 

With respect to statutes creating crimes the rule has been 
thus stated : “ All crime is local (/). The jurisdiction over the 
crime belongs to the country where the crime is committed, and, 
except over her own subjects, Her Majesty and the Imperial 
Legislature have no power whatever” (y). This statement 

(6') See, however, a dictum of PoUock, C.B., ia Rosseter y. CaJilmann (1853), 
22 L. J. Ex. 129. 

[d] In R. y. Earl Russell^ (1901) A. C. 446, it was held that the bigamy 
section 57 of the Offences against the Person Act, 1861 (24 & 25 Viet. c. 100), 
extended to cases of a bigamous marriage celebrated by a British subject outside 
the Kang’s dominions : see per Halsbury, Lord High Steward, at p. 448 ; and 
in Re WiUo7i, (1900) 2 Ch. 481, the provisions of an English statute against 
marriage within the prohibited degrees were held to apply to a marriage abroad 
between domiciled British subjects of the Jewish race. 

{e) Re Ri(f!jield (1886), 32 Ch. D. 131, Cotton, L. J. 

(/) Contra, see Wharton, Conflict of Laws, and the decision in Ex parte 
Killins (1884), 53 L. J. M. C. 157 ; Clarke on Extradition (4th ed.), 262. 

{g) MacIeodY, Att,-Gen. of JSf. A 7E., (1891) A. C. 458, Halsbury, L.C, ; and 
see Re The Bigamy Laws of Canada (1897), 27 Canada, 461. 
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is, however, subject to certain exceptions — e.g. piracy jure 
gentium (h), and cases within the Foreign Jurisdiction Acts (/). 

But no independent foreign State recognises the liability of its 
subjects to punishment in a foreign State for offences com- 
mitted within the borders of the State to which the offender 
belongs {j) ; and in the Explosives Act, 1883 (46&47 Viet. c. 3), 

Parliament was careful to exclude aliens from the extra- 
territorial operation of the statute ; and in the Official Secrets 52 & 53 Viefc. 
Act, 1889, aliens not in the service of the British, or of a colonial, 

Government are not brought within the penalties of the 
statute (h). 

When w’-e speak of the right of a State to bind its own British statute 
native subjects everywhere, we speak only of its claim and not hmd 
exercise of sovereignty over them when they return within its ^ 

own territorial jurisdiction, and not of its right to compel or subject which 
require obedience to such laws on the part of the other nations 
within their oWn territorial sovereignty. On the contrary, (^o^fnions. 
every nation has an exclusive right to regulate persons and 
things within its own territory, according to its own sovereign 
will and policy (/).] All the authorities in England and the 
United States recognise in its fullest import the principle that 
real estate or immovable property is exchmmhj subject to the 
laws of the Government within whose territory it is situate (gn ) . 

[‘‘So firmly is this principle established, that in cases of bank- 
ruptcy the real estate' of the bankrupt situate in foreign coun- 
tries is universally admitted not to pass under the assign- 
ment” This rule does not, however, apply as between the 

United Kingdom and the rest of the King’s dominions (<?), inas- 
much as the British Parliament is constitutionally competent to 
legislate for the whole. It has more than once been contended 
in Canada that the British North America Act, 1867, amounted 30 & 3i Viet, 
to an abdication by the Imperial Parliament of all legislative 
authority in Canada in respect of the matters dealt with by that 
Act. This contention appeal’s to have been based on reasoning 
founded on the Constitution of the United States, and has been 


[li) See Att.-Gen. for Hong “Kong y. Kicoh a Sing (1873), L. R. 5 P. 0. 173. 

(i) As to legislation for sueb places, see Secretary of State v. Charlesiuorth , 
(1901) A. 0. 373 ; Jenkyns’ British Buie and Jurisdiction beyond the Seas. 

{/) The Larceny Act, 1896 (59 & 60 Viet. c. 52), is drawn so as to punish 
possession in the TJnited Kingdom of property stolen, &c. abroad, thus avoiding 
the conflict with international views which would have been involved by punish- 
ing here theft by foreigners abroad. 

{Ic) See B. v. Ja7neso7i, (1896) 2 Q. B. 425. The Territorial Waters Act, 1878 
(41 & 42 Viet. c. 73), is based on a claim of territorial jurisdiction over the 
waters referred to in the Act. 

(?) Story, Conflict of Laws (8th ed.), s. 22. Sirdar Gitrdijal Smgh v. liajah of 
Fa7'idkote, (1894) A. C. 670; Badische Anilin und Soda FabrikY. Basle Chomctil 
Works, (1898) A. 0. 200. 

(m) Story, Conflict of Laws, s. 428 : CompanTiia de Mo^ajiihir/ue v. British 
S. Africa Co., (1893) A. C. 602 ; Dicey, Conflict of Laws, 769. 

{7i) Ibid. s. 428. 

[o] See WiUianis v. Favies, (1891) A. C. 460; wfra, p. 391. 
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rejected by the Canadian Courts. Thus, in 1879 it was contended 
that the Imperial Medical Acts of 1858 (21 & 22 Viet. c. 90) 
and 1868 (31 & 32 Viet. e. 29) were oyerridden^ by the British 
North America Act of 1867, and by an Ontario Act of 1874 
passed in exercise of the legislative authority given by jthe Act 
of 1867. But it was held that the Imperial Act of 1858 over- 
rode the colonial Act, and was not impliedly repealed by the 
Act of 1867 (i^). 

[With regard to personal property, the maxim of law is MohUa 
seqimntur 2^ersonam. ‘‘ The right and disposition of movables is 
to be governed by the law of the domicile of the owner, and not 
by the law of their* local situation ’’ {q). Consequently^ a British 
statute binds the personal property of a domiciled British sub- 
ject wherever situate. “ Personal property,’^ said Lord Lough- 
borough in Sill V. Worswiclc (1791), 1 H. Bl. 690, ^^has no 
visible locality, but is subject to that law' which governs the per- 
son of the owner. With regard to the disposition of it, it follows 
the law of the person. The owner in any country may dispose 
of his personal property. If he dies, it is not the law of the 
country in wliich the property is, but the law of the country of 
which he is a subject, that will regulate the succession. And 
... if a bankrupt [in England] happens to have property 
which lies out of the jurisdiction of the law of England, if the 
country in which it lies proceeds according to the principles of 
well-regulated justice, there is no doubt but that it will give 
effect to the title of the assignees.’’] Thus, in Colquhoun v. 
BrooJiS (1889), 15 App. Cas. 493, the House of Lords was 
prepared to hold that personal property in a colony belonging 
to a person domiciled in England could be made subject to the 
British Income Tax Acts (r). 

2. [In Ereke y. Lord Carbenj (1873), L. E. 16 Eq. 466 {s), 
Lord Selborne said that the territory and soil of England . . . 
is governed by all statutes which are in force in England,” and 
it makes no difference whether the owner of the soil be 
domiciled in England or elsewhere, nor whether the interest 
in the land is a chattel interest or a freehold interest it). In 
Doe d. BiriicMstle v. Vardill (1840), 7 Cl. & E. 895, the question 
was whether a child, born of domiciled Scotch parents who did 
not marry until after the child’s birth, could inherit land in 
England. By the law of Scotland the child was legitimate, 


(_^) i?. V. College of Fhjsioians and Surgeons (1879), 44 Upp. Can. Q. B. 564. 
As to the power under this Act of punishing in Canada offences not committed 
there, see JUe The Bigamy Laws of Canada (1897), 27 Canada, 461. 

{q) Story, HI), cit. s. 376; Dicey, Conflict of Laws, 

(r) See also ColquhounY . Eeddon (1890J, 25 Q. B. D. 129 ; ^TLS.v%de%nfra^ p. 374. 

(4 Of. Duncan v. Lawson (1889), 41 Ch. D. 398 ; Depin y. Bruyere, (1900) 2 
Oh. 504 (1902) 1 Ch. 24 (C. A.). 

(t) This principle applies even when land is held in England hy a foreign 
Sovereign or diplomatist. Royal and diplomatic privileges do not extend to 
real property, except as to exemption from levy of rates and taxes on such 
persons in respect thereof. 
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tut by tbe Statute of Merton (20 Hen. 3), c. 9, all the earls 
and barons with one voice answered that they would not change 
the laws of the realm, which hitherto have been used and 
approved/’ viz., that children not born in wedlock could not 
inherit land. Owing to this declaration of the law, it was held 
that the child could not take lands in England as the heir of 
his father.] In the case of personal estate the child would 
have been entitled as next of kin under the Statute of Distri- 
butions ('w). [In Curtis v. Hutton (1808), 14 Yes. 537, it was 
held that, although the Mortmain Act did not extend to 9Greo.2, 
Scotland, still that land in England could no more be devised 
for the benefit of a Scotch charity than of an English charity. 

‘‘ The subject of the Statute of Mortmain,” said the Court, ^4s 
real estate in England, and the owners of such property are 
disabled by the statute from disposing of it to any charitable 
use except in a particular way. It would be somewhat incon- 
gruous to refuse to permit such a disposition for the most laud- 
able charitable institution in England, but if the party chose to 
carry his benevolent intention beyond England, to permit him 
to do so.” In FreU v. Lord Carhery (1873), L. E. 16 Eq. 463, 
it was argued that a leasehold property situate in London was 
not subject to the limitations of the Thellusson Act, 39 & 40 
Geo. 3, c. 98, if the testator was domiciled in Ireland. This 
leasehold property,” said Lord Selborne (p. 466), is part of the 
territory and soil of England, and the fact that the testator has 
a chattel interest, and not a freehold interest, in it makes it 
in no way whatever less so.” The maxim MoUUa seqtiuntur 
personam is inapplicable to a bequest of an interest in land, 
because land, whether held for a chattel or freehold interest, is 
in nature, as a matter of fact, immovable and not movable ” {x ) .] 

Beal property is in all cases governed by the lex rei sitce^ and 
English Courts have no jurisdiction to adjudicate with reference 
to land out of England (y), nor will they recognise any foreign 
adjudication as to land in England. 

In Map)le v. Inland Revenue Commissioners^ (1906) IK. B. 591, 
Earwell, L.J., said : “ There is, in my 'opinion, a presumption 
that the Legislature does not intend to impose taxes and 
penalties on persons who owe the State no allegiance, unless it 
be in respect of property situate, or matters and acts happening 
and done, within the jurisdiction ” {z). And in the same case 
Moulton, L.I., said: ‘Hn the absence of express language to 
the contrary, such Acts (fiscal Acts) must be read as applying 
to the country of the statute itself and not to the world outside, 
and the duties and obligations imposed are limited accordingly.” 


(u) He Goodman's Trusts (1S81), 17 Ch. D. 290; Dicey, Conflict of Laws, 
p. 497 et seq. 

[x] See himcan y. Lawson (1889), 41 Ch. D. 398. 

\y) Co7npa^ihia de y * y, British South Africa Co.^ (1893) A. 0. G02. 

[z) He referred to i .-n. Statutes (3rd ed.), 210, 211. 


c. SC. 
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Oa this view it was held that a document executed in Paris 
between two English companies, but with exclusive reference 
to property situate in France, was not a conveyance or 

54&55Yict. sale’’ subject to stamp duty under sect. 4 of the Stamp Act, 

C.S9. 1891. 

The application of this rule is most frequently discussed with 
reference to death duties and income tax. 

“ An Act of the Imperial Parliament never imposes duties on 
or in respect of immovable property which is not situate in the 
United Kingdom” (r/-), but occasionally imposes such duties on 
the proceeds of the sale of immovables outside the United 
Kingdom if transmitted to the United Kingdom {h). 

Death duties. [In Thomson v. Advocate' Gene ml (1812), 12 Cl. & F. 1, a 
question was raised as to the effect of the Legacy Duty Act, 
1815 (55 Geo. 3, c. 184, Sch. 3), on personalty locally situate in 
Scotland and passing under the will of a British subject who 
died domiciled in British Guiana. The statute enacts that 
“ every legacy given by any will of any 2 )erson ” shall be subject 
to legacy duty, and it was held that the words “ any person ” 
referred only to such persons as were at their death domiciled 
in England. “^‘It is admitted,” said the consulted judges 
(p. 17), in all the decided cases, that the very general words 
of the statute, ^ every legacy given by any will of any person,’ 
must of necessity receive some limitation, and ... we think 
such necessary limitation is that the statute does not extend to 
the will of any person who at the time of his death was domi- 
ciled out of Great Britain, whether the assets are locally situate 
in England or not.”] This view was adopted by the House of 
Lords (c). 

In Wallace v. Att,'Gen. (1865), 1 Oh. App. 1, the question 
was raised whether the decision in Thomson’s case applied to 
succession duty claimed on personal property in England con- 
sisting of a sum of Consols owned by a person domiciled in 
France. The Succession Duty Act, 1853 (16 & 17 Yict. c. 51), 
s. 2, enacts that every disposition of property by reason 
whereof any person becomes beneficially entitled to any pro- 
perty . , . shall be deemed to have conferred upon the person 
so entitled a succession,” as to which he shall be liable to pay 
duty. I think,” said Lord Cranworth, “ that in order to be 
brought within this section the legatee must be a person who 
becomes entitled by virtue of the laws of this country.” The 
soundness of this principle of construction has never been im- 
pugned, nor has the British Legislature thought fit to put any 
different limitation upon the terms on which legacy duty and 


tn\ Confiict of Laws, 784. As to the power to impose by imperial 

iuties of customs on personalty in colonies, see post, p. 402. 

[t) Ibid. 7 Sd, 

{(') Harding Y , Qucenshmcl Conimisnoners of Stamps, (1898) A. 0. 769, 773- 
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succession dut}^ are imposed’’ (ff). Tliese decisions liave estab- 
lished a rule of construction that expressions relating to succession 
duty do not apply to movable property (other than chattels real) - 
belonging to persons of foreign domicilcj unless a clear intention 
is shown to tax by reference to the situation of property and not 
by the domicile of its owner (e). 

In Wallace v. Att.-Gen. it was admitted that leaseholds form- 
ing part of a succession were not exempt from duty {Joe, cit., 
p. 2), for leaseholds are by the Act included in the definition of 
real proj^erty. 

The rules as to the statutes imposing legacy and succession Estate duty, 
duty apply also to the new estate duty imposed by the Finance 
Act, 1894 (/), so far as concerns movable property situate out- & 58 Viet, 
side the United Kingdom (g) on which legacy and succession 
duty would have been chargeable or not chargeable on grounds 
other than those of relationship of the legatee or successor to the 
cle ciijm. In AU,-Gen, v. Jeiiisli Colonisation Association^ (1901) 

1 K. B. 123 (/^), a foreigner domiciled in Austria had made 
a disposition of property by deed to a company registered under 
English law for certain philanthropic objects. When the dis- 
poser died most of the securities disposed of were abroad. It 
was held that the doctrine Ilohilia seqmmtur personam did not 
apply so as to create any presumption as to its locality, because 
he had parted with the legal estate in his lifetime and his 
beneficial interest ceased on his death : and Collins, L. J., said 
(p. 136) : ‘‘ Whether, therefore, the test be that the appellants 
become entitled to the succession by virtue of English law, as 
stated by Lord Cranworth in Wallace v. Att,-Gen, (i), or that 
the intention that the property is to be brought under the 
protection of the English law, must be gathered from all the 
circumstances, or, what is probably only another way of arriving 
at the same result, that the property in question must have an 
English character (as Lord Westhmy called it in Att.-^Gen. v. 

Camphell (/»•) ) stamped upon it, I think the succession has 
fallen within the Act.” 

The law as to probate duty is different from that as to succes- Probate duty, 
sion, probate duty being (by 55 Geo. 3, c. 184, s. 37, and 
schedule. Part III.) payable upon ‘‘ the estate and effects ” of 
the testator. The statute does not refer either to the person of 
the testator or his domicile ; consequently, if the estate and 
effects are in foreign lands, probate duty is not payable upon 


{d) Harding v. Queenslaoid Commissioners of Stamps^ (1898) A. C. 7G9, 774, 
Lord Hobbouse. 

(f?) Cf. Harding'^ s case ; and cf. In re Smyth, (1898) 1 Oh. 89. 

(/) See sect. 2, sub-sect. 2; Att,-Gen. v. Jeivish Coloyiisatmi Association, 
(1900) 2 Q. B. 556 ; (1901) 1 Q. B. 123 (C. A.). 

(g) See Dicey, Conflict of Laws, 796. 

(A) Affirming S. C., (1900) 2 Q. B. 556, where many authorities are c'tcd. 

(?) 1 Oh. App. 1, ante, p. 372. 

(A) L. B. 5 H. L. 524. 
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them, though the testator may he domiciled in England (1 ) ; but 
if they are -within the United Kingdom at the date of death, 
probate duty or the substituted estate duty is payable on this, 
even if the testator is domiciled abroad f i ) . 

In JBlaclncoodY, R, (1883), 8 App. Gas. 82, it -was decided that 
the expression personal estate ’’ in the New South Wales Stamp 
Duties Act (1880), s. 16, must be read as limited to such estate as 
the colonial grant of probate conferred jurisdiction to administer, 
to bond notahiUa within the colony as to which alone, by the 
Charter of Justice granted under 4 Geo. 4, c. 96, the Supreme 
Court of the colony could grant probate f). In Coinmmioners 
of Stam^rs y. Sope, (1891) App. Gas. 476, 481, it was held that 
an asset, to be personal estate within an Act imposing probate 
duties, must exist within the local area of the probate jurisdic- 
tion, and that debts have an attribute of locality — in the case of 
simple contract debts, the local jurisdiction of ^the debtor ; in 
specialty debts, the place where the specialty is when the 
creditor dies. In Paijne v. it., (1902) App. Cas. 552, a debt 
which was a simple contract debt in Yictoria, where both 
testator and debtor resided, was held to be an asset in Yictoria 
recoverable under a Yictorian probate, and liable to probate duty 
in Yictoria, although the debt was created by statutory 
mortgages of land in New South Wales, and in that colony was 
a specialty debt (p). 

Income tax. tinder the Imperial Income Tax Acts many difficult questions 
have arisen with respect to the incidence of the tax as to 
whether the income sought to be charged accrues from a source 
within the United Kingdom, or is received {p) from abroad by 
a person residing in the United Kingdom, or accrues from a 
trade, &c. carried on in the United Kingdom {q ) . 

In Golqulioun v. BrooliS (1889), 14 App. Cas. 493, the question 
arose whether a person resident in England was liable to pay 
16 & 17 Viet, income-tax under the Income Tax Acts upon profits made by 
2, pi 2 n in a business in Australia and not remitted to the United 
^ ‘ ' Kingdom. Lord Herschell (at p. 503) said : Notwithstanding 
the ingenious criticism to which they have been subjected . . . 
I think that, giving to the enactment its natural meaning, the 
facts stated do bring the respondent [the trader] within it. It 
is urged, however, for the respondent that, if this construction 
be adopted, a foreigner residing for a short time only iiv. this 


{l) Att.-Gen. v. Kope (1834), 1 C. IVT. <& B. 552, per Wigram, arguendo. See 
also Att.-Gen,^ v. Tratt (1874), L. B. 9 Ex. 140, 143. 

(?m) Commissioners of Stamps v. Sope, (1891) A. 0. 476. 

(n) See post, p. 410 ; on this case see Kmnreuther v. Geiselhrecht (1884), 28 
Ch. D. 175, 179, Pearson, J. 

(o) The Judicial Committee (p. 560) admitted that prohate duty might also 
have to be paid in New South Wales before the mortgage could be discharged. 

(p) See Gresham Life Assurance Society v. Bishop^ (1902) A. C. 287 ; Scottish 
Bf evident Institution v. Allan (1903) A. C. 129. 

{f) See Dicey, Conflict of Laws, 799. 
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country avouIcI be subjected to taxation bere in respect of the 
whole of his business earnings in his own country or elsewhere, 
that so to tax him would be opposed to international comity, 
and that a construction which would involve such a consequence 
cannot be correct. I think the learned counsel for the respon- 
dent are right in saying that the result which they point out 
would follow in the case of a foreigner, but I do not feel 
satisfied that it would involve a violation of international law, 
and that the construction contended for by the Crown ought on 
that ground to be summarily rej ected. Reliance was placed upon 
the decisions under the Legacy and Succession Duty Acts (r), 
which have imposed a limit upon the broad language of the 
enactments subjecting legacies and successions to taxation. 
But it must be remembered that it was necessary to put some 
limits on these general terms in order to bring the matters dealt 
with within our territorial jurisdiction. Without such a limita- 
tion the Legacy Duty Act, for example, would have been 
applicable, although neither the testator nor the legatee, nor 
the property devised or bequeathed, Avas within or had any 
relation to the British dominions.” Lord Maenaghten (p. 511), 
dealing Avith the same aspect of the case, said: ‘^Moreover, 
although the contention on the part of the Crown, if carried 
to its legitimate conclusion, would certainly lead to startling 
results in the case of a foreigner temporarily resident in this 
kingdom, I do not think that even those results are so plainly 
at variance with what is due to the comity of nations as to 
compel your lordships summarily to reject the contention 
without considering carefully what the Legislature has actually 
said” ( 5 ). 

In 8arh Paulo Brazilian Rail. Co. v. Carter, (1896) App. Cas. 
31 {t), the case last cited was held not to apply to the case of a 
railway comiDany resident ” in the United Kingdom, and 
carrying on its business partly in the United Eungdom and 
partly abroad (ti ) . As the company's business was not carried 
on wholly outside the United Kingdom, it was held liable to 
execution on the full balance of profit, and not only on sums 
actually received in the United Kingdom. 

In Kodak, Ltd. v. Clark, (1 903) 1 K. B. 505, an English company 
held the bulk of the shares in a foreign company, but was held 
not to be assessable upon the full profits of the foreign company, 
in the absence of evidence that it controlled or interfered Avith the 
management of the foreign company, or that the foreign com- 


(r) Ante, p. 372. 

(s) On tHs case see Gresham Life Assurance Society v. Bishop (1899), 68 L. J. 
Q. B. 967 ; Apthorpe v. Bcter Schoenhofen Breioing Co. (1899), 4 Tax Cases, 41. 

{t) Tliis case has heen followed in Goerz v. Bell, (1904) 2 E. B. 136, as to a 
company registered abroad, but having its head office in London. 

{u) As to colonial legislation on this subject, see Scottish Brovident Institution 
V. Commissioners of Taxes, (1901) A. C. 340. 
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pany was agent of the English company {x) ; and in Be Beers 
Consolidated Mines v, Hoice, (1905) 2 K. B. 612 (C. A.), it was 
held that a foreign corporation could be resident in the United 
Eingdom, and could there exercise its trade so as to become 
subject to the Income Tax Acts. The company in question was 
incorporated and registered in South Africa. The head office 
was at Eimberley, and it had an office in London, with directors 
at each place, having, with certain limitations, equal authority ; 
but the controlling majority of dii’ectors was in London. 

3. Foreigners have no absolute right to enter or remain in 
any State, and may be excluded or expelled by legislative 
authority (y) , if not by the inherent authority of the State {z ) . [It 
is recognised by the law of nations that a foreigner, so long as 
he is vdtliin the limits of a State, is in all respects subject to its 
laws.] But this rule is more accurately described as one of 
municipal than of international law, since no ^sovereign State 
would tolerate any other rule {a). The laws of every State 
affect and bind directly all property, whether real or personal, 
within its territory, and all persons who are resident within it, 
whether natural-born subjects or aliens” (Z^).] Therefore, if a 
foreigner, while within England, offends against its laws, he is 
liable to be punished in the same way as if he were an English- 
man. [By the Territorial Waters Jurisdiction Act, 1878 
(41 & 42 Yict. c. 73), it is] declared and [enacted, in sect. 1, 
that an offence committed by a person, whether he is or 
is not a subject of her Majesty, on the open sea within the 
territorial waters of her Majesty’s dominions [that is, by sect. 7, 
‘within one marine league of the coast measured from low- 
water mark’] is an offence within the jurisdiction of the 
Admiral, although it may have been committed on board or by 
means of a foreign ship, and the person who committed such 
offence may be arrested and punished accordingly.”] This 
statute was deliberately passed to override the views of the 
majority of the judges in R. v. Keyn (1876), 2 Ex. D. 63, where 
the subject of the limits of the realm had been exhaustively dis- 
cussed with great difference of judicial opinion, and to declare that 
the opinion of the minority was and always had been the law (c). 


O Followed in Gramophone, Co. v. Stanley, (1906) 22 T. L. R. 818, Walton, 
J., as to a G-erman company in which an English company held shares. 

{y) 2£usgrore v. Chun Teong Toy, (1891) A. C. 272: Att.-Gcn. for Canada v. 
Cam % Gilhila, (1906) 22 T. L. R. 757 (J. 0.). 

{z) See 6 Law Quarterly Review, 272. 

(iz) Diplomatic immunity is merely a personal and temporary privilege. 

(/;) Story, Conmet of Laws (Sth ed.), s. 18 ; cf. Wharton, Conflict of Laws 
(2nd ed.), ch. xiii. ' 

(r) See M. v. Dudley (1884), 14 Q. B. D. 281 ; Bmmayinel v. Morfensen (July 19th, 
1906)— Fraser, Justiciary Cases— where Lord Dunedin suggested that the terms 
of sect. 6 and the schedule of the Herring Fishery (Scotland) Act, 1889 (52 & 53 
Viet. c. 23), were strong enough to indicate that Ra.rliament considered the 
water specified as British even if not within the three-mile limit. 
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E. S. C. 1883, Ord. XI., defines tlie cases in whicli the English 
Courts are to exercise civil jurisdiction over persons or property 
not within England, and constitutes the present legislative 
limit of the civil jurisdiction of English Courts over foreigners 
abroad and British subjects in other parts of the empire {cl), 

[A foreigner resident in England is also entitled to the pro- 
tection of English law, including the right to sue in the English 
Courts for any wrong, whether committed in or out of England, 
provided that it was a wrong in the country where it was com- 
mitted, whether a civil or a criminal remedy was there avail- 
able {e)^ and that it does not involve a question as to the title 
of land abroad (/). ‘‘The right of all persons/’ said the 
Judicial Committee in The Medley (1868), L. E. 2 P. C. 193, 
202, “ whether British subjects or aliens, to sue for damages in 
English Courts in res]3ect of torts committed in foreign countries 
has long since been established (^), and there seems to be no reason 
why ahens should not sue in England for personal injuries done 
to them by other aliens, when such injuries are actionable both 
by the law of England and also by that of the country where they 
are committed ” (A). So, also, a resident foreigner is entitled to 
avail himself of all privileges which may have been granted by 
statutory enactment just as though he were an Englishman. 
Brett, L.J., in BoucicaiiJt v. Chedterton (1877), 5 Ch. D. 2G7, 
280, said, in dealing with an argument as to the meaning of 
the word “ published ” : “If so, the word ‘ published ’ [in 7 & 
8 Viet. c. 12, s. 19] must have one meaning when applied to 
English authors and another meaning when applied to foreign 
authors under q)recisely similar circumstances. That seems to 
me to be contrary to the common canon of the construction of 
statutes.” In Jefferys v. Boosey (1854), 4 tL, L. C. 815, a 
question arose as to the a^cplication of the Copyright Act, 1710 
(8 Anne, c. 21), enacting that “the author of any book . . . 
shall have the sole liberty of printing and reprinting such book 
for the term of fourteen years.” As to the effect of this enact- 
ment upon foreigners resident in this country. Lord Cranworth 
said : “ Brund facie the Legislature of this country must be 
taken to make laws for its own subjects exclusively, and where 
an exclusive privilege is given to a particular class at the 
expense of the rest of her Majesty’s subjects, the object of 
giving the privilege must be taken to have been a national 
object, and the privileged class to be confined to a portion of 
that community for the general advantage of which the enact- 
ment is made. But when I say that the Legislature must 

[d) See Ann. Practice, 1906 ; Dicey, Conflict of Laws, 369. 

{e) Machado v. Fontes, (1897) 2 Q,. JB. 231 (C. A.). 

{/) Subject to the limitations imposed by D. S. 0. 1883, Ord. XI. ; Companhia 
de Mogamhique v. British South Africa Co., (1893) A. C. 602. 

{g) See Santos v. Illidge (1860), 8 C. B. N, S. 861. 

(A) See Machado v. Fontes, (1897) 2 Q. B. 231 (C. A.) ; Dicey, Conflict of 
Laws, 669. 


Besident 
foreigners 
entitled to 
privileges 
given by our 
laws. 



378 


Territorial Effect of Statutes. 


25 & 26 Viot. 
c. 89. 


British, 
statutes 
rarely bind 
foreigners 
out of British 
jurisdiction. 


imma facie be taken to legislate only for its own subjects, I 
must be taken to include uuder tbe word ^ subjects ’ all persons 
wbo are within the Queen’s dominions, and who thus owe to 
her a temporary allegiance, I do not doubt but that a foreigner 
resident here and composing and publishing a book here is an 
author within the meaning of the statute, and I go further —I 
think that if a foreigner, heaving composed, but not having pub- 
lished, a work abroad, were to come to this country and j)rint 
and publish it here, he would be wdthin the protection of the 
statute.”] And the opinion given by Parke, B., in that case, when 
adwsing the House of Lords, was adopted by the Privy Council 
in Macleod v. Att-Gen. of N, S, W., (1891) App. Gas. 455, 458. 
He said (4 H. L. 0. 926) : “ The Legislature has no power over 
any persons except its own subjects — that is, persons natural- 
bom subjects, or resident, or whilst they are within the limits 
of the kingdom. The Legislature can impose po duties except 
on them, and when legislating for the benefit of persons must 
prirnd facie be considered to mean the benefit of those who owe 
obedience to our laws and whose interests the Legislature is 
under a correlative obligation to protect.” [On similar grounds 
it was held by the House of Lords in Princess of Renss v. Bos 
(1871), L. E. 5 H. L. 176, that if a company at its outset con- 
templates some description of management and of business in 
this country, it comes within the proHsions of the Companies 
Act, 1862, and may be registered and afterwards wound up 
under that Act, although in substance all its operations may be 
abroad, and all the subscribers to the memorandum of associa- 
tion and all the directors are foreigners residing abroad.] In 
this case the Court had to consider whether a statute conferred 
a benefit on an alien obtainable in England, not whether it 
purported to impose a burden on him in respect of acts done 
outside England. And from this point of view there is no 
inconsistency between Jeffery s v. Boosey and Routledge v. 
Lotv if). 

It is sometimes stated that a British Act inconsistent with 
international law has no validity. [“ The British Parliament,” 
said the Judicial Committee in Lopez v. Burslem (1843), 4 
Moore, P. C. 300, 305, certainly has no general power to 
legislate for foreigners out of the dominions and beyond the 
jurisdiction of the British Crown ; ” and Story regards it as 
plain that the laws of one country can have no intrinsic'' force 
proprio mg ore except within the territorial limits and jurisdiction 
of that country {ff. They can bind only its own subjects and 
others who are within its jurisdictional limits, and the latter 


(t) Fost, p. 381. 

[h) The case of Macnee v. Persian Investment Co, (1890), 44 Ch. D. 306, is 
doubtful law. Chitty, J., there held that a company formed under Eng-lish 
law-- to run a lottery in Persia could not be condemned as illegal within 
9 Geo. 1, c. 19. 
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only while they remain therein ; and whatever extra-territorial 
force they are to have is the result, not of any original power 
to extend them abroad, hut of that respect which, from motives 
of public policy, other nations are disposed to yield to them, 
giving them effect, as the phrase is, snh miituce mcissitiidinis 
ohtentu, with a wise and liberal regard to common convenience 
and mutual benefits and necessities ’’ (/).] This proposition is 
not true in municipal law. There is indeed a presumption 
against any intention to frame a statute so as to contravene a 
rule of international law {on) ; but it is a presumption only, for 
each State can, at its own international risks, reject the opinions 
of other States as to international law. “ It is all very well to 
say that international law is one and indivisible, but it is 
notoiious that difierent vie-ws are entertained in different 
civilised countries on many questions of international law, and 
when internafional law” is administered by a municipal court it 
is administered as part of the law of that country’’ \n). 

[But a subject of a foreign nation is under no obligation to 
comply with a British statute, except when resident in or passing 
through Great Britain itself, or some settlement or dep)endency 
of Great Britain where British law is in force, in or through 
British waters (o). In BuJkeleij v. Schutz (1871), L. E. 3 P. 0. 

769 (;;), the question was raised w^hether the Companies Act, 25&26yict. 
1862, could bind a foreign partnership actually complete and 
existing in a foreign country.” The Judicial Committee were 
clearly of opinion that the Companies Act, 1 862, never contem- 
plated that such a partnership as this could be brought wdthin 
the purview of the English Act of Parliament, the English 
Legislature having no power over the shareholders of such a 
company.] 

In Ee A. B. Co,, (1900) 1 Q. B. 541, 544, Bindley, M.E., 
said : “ What authority or right has the Court to alter in this 
way the statutes of foreigners who are not subject to our juris- 
diction ? If Parliament had conferred this power in express 
words, then of course the Court wmuld be bound to exercise it. 

But the decisions go to this extent, and rightly, I think, in 
principle : that unless Parhament has conferred upon the Court 


(0 Conflict of Laws (Stli ed.), s. 7 ; Companhia de Mocamhique y. British South 
Africa Co., (1893) A. C. 602. 

{m) S'ce Ilbert, Legislative Methods and Forms, p. 251. 

[n] Be Queensland Mercantile and Ageney Co., Limited, (1892) 1 Cli. 219, 226, 
Lindley, L.J. 

ip) In The Indian Chief [ISOl) , 3 Hob. Adm. 12, 23, Lord Stowell said that in 
Eastern parts, if Europeans settle or found a mere factory, they are not admitted 
into the general body and mass of the society of the nation, but they are con- 
sidered as taking their national character from that association uuder which 
they live and carry on their commerce. Consequently any European (though 
he be of a different nationality) who takes up his abode in such a settlement is 
considered as amenable to the laws of the particular European country from 
which the original settlers came. The Foreign Jurisdiction Acts are based on 
this theory. But see Abdul Messih v. Farrah (1887), 13 App. Cas. 431. 

{'p) Cf. Bateman v. Service (1881), 6 App. Cas. 386. 
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that power in language which is immistakahle, the Court is not 
to assume that Parliament intended to do that which might so 
seriously affect foreigners who are not resident here, and might 
give offence to foreign Grovernments f). 

In E,r j)arte Blain (1879), 12 Ch. I). 522, Brett, L.J., said 
that ‘^foreigners not domiciled here, and not present in this 
country, could not he made subject to the English bankruptcy law, 
unless they had committed an act of bankruptcy in England.’’ 
And James, L.J. (at p. 526), said: “The whole question is 
governed by the broad, general, universal principle, that English 
legislation, unless the contrary is expressly enacted, or so plainly 
implied as to make it the duty of an English Court to give 
effect to an English statute, is applicable only to English 
subjects or to foreigners who, by coming to this country, 
whether for a long time or a short time, have made themselves 
during that time subject to English jurisdictioi:^” (r). 

In Bremer v. Freeman (1857), iO Moore, P. C. 306, the 
Judicial Committee said : “ Their lordships, however, do not 
wish to intimate any doubt that the law of the domicile at the 
time of death is the governing law is), nor any that the statute 
7 Wffl. 4 & 1 Yict. c. 26 (the Wills Act, 1837) applies only to 
wills of those persons who continue to have an English domicile, 
and are consequently regulated by the Enghsh law ” ; and wills 
validly executed according to the law of the foreign domicile 
are admitted to probate in England (f). And it has been held 
in Pie Price^ (1900) 1 Ch. 442, that the provisions of sects. 9, 10, 
of the Wills Act, 1837, as to the mode of exercising powers of 
appointment, have no application to the wills of persons not 
domiciled in England purporting to execute powers of ajDp oint- 
ment created by an English will (u). In Bloxam v. Favre 
(1883), 8 P. D. 101 ; 9 P. D. 130, a will made according to the 
forms of English law by a person wEo was domiciled abroad at 
the time of her death, though her domicile of origin was 
English, was held not to be entitled to probate in this country. 
And it was there said that “ every statute is to be so interpreted 
and ap23lied, as far as its language admits, as not to be incon- 
sistent with the comity of nations or with the established rules 
of international law,” and that to allow such a will as this 
(which might perhaps have been pronounced invalid by the 
tribunals of the country where the alien in question died) to be 
proved in England would be acting contrary to this principle (rr) . 

($') Tins decision was affirmed, (1901) A. C. 102; c/. H. y. Jameson, (1896) 2 
Q. B. 425. 

(r) See Re Artola (1890), 24 Q. B. D. 640. 

(s) Story, Conflict of Laws, s. 473 ; Roglioni v. Cris^nn (1866), L. U. 1 H. L. 
301. 

[t) In the goods of Suher, (1896) P. 209. 

[u) Of. Barretio v. Young, (1900) 2 CL. 339, Byrne, J. ; Boueg v. Hordern, 
(1900) 1 Ch. 492, ParweU, J. 

ix) On this question see Lord Kingedown’s Act, 24 & 25 Viet. c. 114; 
Kirivan's Trusts (1883), 25 Ch. D. 373, Kay, J. ; Hummel v. Hummel, (1898) 
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But it would seem that, to dispose of realty or chattels real in 
England, the will must he validly executed and attested in 
accordance with English law (y) ; and it would also seem that 
the will of a foreigner who dies domiciled abroad is not subj ect 
to sect. 18 of the Wills Act, 1837, w^hich relates to revocation of 
a will by the marriage of the testator 

[The question was raised in Jeffenjs v. Boosey (1854), 4 
H. L. 0. 815, how far a foreigner resident abroad may avail 
himself of any benefits or advantages conferred upon any parti- 
cular class of individuals by a British Act, The Copyright 
Act, 1710 (8 Anne, c. 21), enacted that ‘^the author of any 
book shall have the sole liberty of printing and reprinting such 
book for fourteen years.’’ A question arose whether the enact- 
ment referred to British authors only (that is, to authors resident 
in this country at the time of the publication of their works 
here) or to all authors of every nation. In the Exchequer 
Chamber it had been held that the Act referred to all authors 
alike, but upon appeal the House of Lords, after an elaborate 
discussion, unanimously acted upon the opinion of the minority 
of the judges who were present during the argument, and re- 
versed the judgment of the Court below, holding that the 
8 Anne, c. 21, gives the benefit of copyright to British authors 
only. But the Act was repealed by the Copyright Act, 1842 
(5 & 6 Yict. c. 45), and in Boutledge v. Low (1868), L. E. 
3 H. L. 100, the meaning of the word author,” as used in the 
latter Act, was much discussed, although the real point at issue 
in the case did not depend upon the construction put upon that 
word. Lords Cairns and Westbury appear to have considered 
that the author of any book first published in England, no 
matter whether he was himself in England at the time of the 
publication or not, was entitled to the benefits of the English 
Copyright Act. A British statute,” said Lord Westbury, 
‘‘must be considered as legislation for British subjects only, 
unless there are special grounds for inferring that the statute 
was intended to have a wider operation. But by the common 
law of England, the alien friend, though remaining abroad, may 
acquire and hold in England all kinds of personal property {a ) , 
and when a statute is passed which creates or gives peculiar pro- 
tection to a particular kind of personal property and does not 
exclude the alien, why is he to be deprived of his ordinary right 
of possessing such property or being entitled to such protec- 


1 Oh. 642 ; and as to the effect of change of domicile or a ■will validly made 
before the change, Re Groos, (1904) P. 273. The third section of the above Act 
is not limited to British subjects, ib. See also Dicey, Conflict of Laws, 684, 702. 

{y) Repm v. Bruyh'c^ (1900) 2 Ch. 504; (1902) 1 Ch. 24, adopting Frclce v. 
Lord Carbery (1873), L. R. 16 Eq. 461, and rejecting the Irish decision in Be 
Foggasieras v. Buport (1881), 11 L. R. Ir. 123. 

(;:) Bomtalan v. Loustalan, (1900) P. 211, 233, Lindley, M.R. 

{a) And since 1870 also real property: 33 & 34 Viet. c. 14. 
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tion?’’ This reasoning seems cogent, and would probably he 
treated with respect should it become necessary to decide the 
point on any future occasion.] 

In Bavidmn v. Eill, (1901) 2 K. B. 606 (Z?), it was held by 
Kennedy and Phillimore, JJ., that the Fatal Accidents Act, 
1846 (9 & 10 Yict. c. 93), giving a remedy to the representa- 
tives of a person killed by the negligence of another, enured in 
favour of the representatives of a foreign seaman killed on a 
foreign ship on the high seas by the negligence of a British 
ship. Kennedy, J., says (p. 614) : ^“^It appears to me, under all 
the circumstances, and looking at the subject-matter, more reason- 
able to hold that Parliament did intend to confer the benefit of 
this legislation upon foreigners as well as upon subj eets, and that 
certainly, as against an English wrongdoer, the foreigner has a 
right to maintain his action under the statutes in question ’’ (c). 

4. [Although the English law does not prevent a foreigner resi- 
dent abroad from recemng benefit through the operation of a 
British statute, it must be accepted as a general rule, for pur- 
poses of construction, that ^^the British Parliament has no 
proper authority to legislate for foreigners out of its jurisdiction, 
and therefore no statute ought to be held to apply to foreigners 
with respect to transactions out of British jurisdiction, unless the 
words of the statute are perfectly clear (r/). If, however, 
‘^the Legislature of England in express terms applies its legis- 
lation to matters beyond its legislatorial capacity, an English 
Court must obey the English Legislature, however contrary to 
international comity such legislation may be’’ (c). And if,” 
as Cockbiirn, O.J., said in B, v. Keyn (1876), 2 Ex. D. 160, 
“ the Legislature of a particular country should think fit by ex- 
press enactment to render foreigners subject to its law with 
reference to offences committed beyond the limits of its territory, 
it would be incumbent on the Courts of such country to give 
effect to such an enactment, leaving it to the State to settle the 
question of international law with the Governments of other 
nations.” And in The Amalia (1863), 1 Moore, P. C. N. S. 
471, 474, Dr. Lushington said: “I never said that, if it 
pleased the British Parliament to make laws as to foreigners 
out of the jurisdiction, Courts of justice must not execute them ; 
indeed, I said the direct contrary” (/). And this result may 


[b) Bissenting- from Adam v. British and Foreign S.S. Co., (1898) 2 Q. h. 430. 

(c) Of. The Milford Swabej, 362, Dr. Lushington; in The Bernina 

(1888), 13 App. Gas. 1, the person killed was a foreigner, but the question was 
not raised. 

[f) The Amalia {\S>e>Z)^ 1 Moore, P. G. N. S. 471, 474, Dr. Lushington; of. 
A. B. Co., (1900) 1 Q. B. 541 ; (1901) A. C. 102; Sirdar Gurdyal Singh v. 
Bajah of Faridhote, (1894) A. 0. 670. 

b) Niboget v. Niboyet (1879), 4 P. D. 20, Brett, L.J. ; and see Dicey, Conflict 
of Laws, p. 39. 

(/) See hereon Fnimanuel v. Mortensen (19th July, 1906), in which the High 
Court of Justiciary decided that the Herring Pisheries (Scotland) Act, 1889, 
and orders made thereunder prohihiting under penalties fishing in certain waters 
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also flow from necessary implication as \vell as from express 
enactment {g). Thus, the Merchant Shipping Act, 1854 (17 & 

18 Yict. c. 104), s. 267, enacted “that all offences committed at 
any place out of British dominions by any seaman, who at the 
time when the offence was committed, or uithin three months 
previoiishj (A), had been employed in any British ship {i), shall 
be liable to be tried at the Central Criminal Court. In R. y. 

Anderson (1868), L. E. 1 C. C. E. 161, an American serving on 
board a British ship was indicted at the Old Bailey for the 
murder of a sailor while the ship was in the river Garonne in 
France. It was objected for the prisoner that the Court had no 
jurisdiction to try him. It was ultimately decided that the 
Court had jurisdiction independently of the above enactment (A’), 
and consequently it became unnecessary to decide what was its 
effect. “ The ditSculty,’^ said Blackburn, I., “ as to the statute 
legislating for those out of the scope of its authority we must 
deal with wheil it arises. As a general rule, no doubt, we 
should 'Construe a British statute according to the principles of 
international law, and confine a legislative enactment to a British 
subject, or to a person subject to British jprotection (/).] 

[Although British statutes sometimes purport to bind the BritisL. 
persons of foreigners out of British jurisdiction (and, when they statutes pre- 
so pui’port, it is the clear duty of British Courts of law to b?^\liepro^- 
execute and give effect to such statutes), it has been held other- perty of 
wise with regard to the property of foreigners out of British 
jurisdiction. “It is quite clear,’’ said Lord Westbury in Att.- jurisdiction 
Gem V. CampMl (1872), L. E. 5 H. L. 524, 531, that “you 
cannot apply an English Act of Parliament to foreign property 
while it remains foreign property.” This rule of law is “ the 
natural consequence ” of the proposition of international juris- 
prudence, that “ every nation possesses an exclusive sovereignty 
and jurisdiction within its own territory. . , . For it would he 
wholly incompatible with the equality and exclusiveness of the 
sovereignty of all nations, that any one nation should be at 
liberty to regulate . . . things not within its own territory. It 
would be equivalent to a declaration that the sovereignty over a 
territory was never exclusive in any nation, but only concurrent 
with that of all nations, that each could legislate for all. . . . 


outside the three-mile limit, applied to all persons, whether subjects or aliens, 
fishing contrary to the prohibition in the Moray Firth. 

[g) Ex parte jBlain (1870), 12 Ch. I). 522, 526, James, L.J. 
iji) Hereon see E. v. Dudley (1884), 14 Q, B. D. 273. 

(i) This section is now repealed, but is re-enacted as sect. 687 of the Merchant 
Shipping Act, 1894 (57 & 58 Viet. c. 60) ; of, sect. 5 of the Commonwealth of 
Australia Constitution Act, 1900 (63 & 64 Viet. c. 12). 

(/') Hot at common law, but under the Offences at Sea Act, 1536 (28 Hen. 8, 
e. 15). 
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The absurd results of such a state of things need not be dwelt 

This rule is so far true that British Courts cannot act in rem 
against property of foreigners abroad, and that the forum rei sitce 
would disregard the English judgment in rem as made in viola- 
tion of the ordinarily accepted rules of international comity, and 
that judgments of British Courts against foreigners who have 
not been served with process in the jurisdiction, or being abroad 
have not submitted to the jurisdiction, are recognised to be 
invalid {n). But for purposes of construction the rule is a 
presumption only. 

Implication 5 . Primci fade a British Act extends to the whole of the 
as to extent, pj^^ited Kingdom { 0 ) ; but the extent is often restricted by 
express words, and Acts containing no express words limiting 
their extent are often held inapplicable to the whole United 
Kingdom by reason of the phraseology used. In Westminster 
Fire Office v. Glasgow Provident Investment Society (1888), 13 
App. Gas. 699, 716, Lord Watson supplied the true criterion 
when he said that the tenor of the enactment there in question 
(14 Greo. 3, c. 78, s. 83), and the remedies provided by it, indi- 
cated that they were not intended by the Legislature to apply 
to Scotland, or to be administered by the Scotch Courts, The 
rule is thus stated in a Scotch case : “ 35 & 36 Viet. c. 91, 
contains no words excluding Scotland from its provisions. 
Ireland is specially excluded, and the statute deals with 
interests which are the same on either side of the Border. 
The only reason for supposing that it was not meant 

to extend to Scotland is that it is drawn with such exclu- 

sive reference to English legislation, and English institu- 
tions and procedure, that though it would be easy enough 
to find equivalents in our usages for these requisites, it would 
be difficult, if not impossible, to follow out in Scotland the 

precise injunctions of the Act. It is not the part of the 

judge to criticise the Acts of the Legislature ; but I do not, I 
think, transgress due limits if I say that it is unfortunate that 
our public bodies and our Courts of law should be put to solve 
questions such as these when a little ordinary care and inquiry 
by those by whom such English Acts are framed w^ould prevent 
them from arising. There were only two courses which ought 
to have been foUowed, either to introduce a clause excluding 
Scotland, or to have provided proper machinery for its operation 
in Scotland. I incline to the opinion that the statute applies to 
Scotland because its object is general, and there are no words to 
exclude and no reason for excluding Scotland from its operation, 

(■;;?) Story, Conflict of Laws (Stli ed.), s. 20 ; cf. Wharton, Conflict of Laws 
(2nd ed.), ch. xiii. 

{n) Sirdar Gurdijal Singh v. Rajah of Faridkote, (1894) A. C. 670 ; Dicey, 
Conflict of Laws, 369. 

io) As to extent of Acts, see ante^ p. 57. 
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although I see great difficulties in the way of its practical 
application The evil which the Act professes to remedy 

and the circumstances in which it was to apply arise in Scotland 
as much as in England, and though English phraseology is used 
to some extent and reference made to English officials and 
English machinery, this happens not infrequently in imperial 
statutes which are undoubtedly of application in all parts of the 
United Kingdom ” {q). 

In the construction of statutes extending to Great Britain or 
the whole of the United Kingdom, decisions of the Scotch or 
Irish Comds of the statute are considered by, but are not treated 
as absolutely binding on, the English Courts (r). The comity of 
Courts is regarded as entitling concurrent decisions in Scotland 
or Ireland to respect, but not to obedience, and it is for the 
House of Lords, as the commune forum of the three kingdoms, 
to settle {s) divergencies in the construction of Acts extending 
to the whole Unfied Kingdom, as it is for the Judicial Council 
to make uniform the construction of imperial Acts, 

When a general Act uses terminology which has different 
senses in the legal systems of England and Scotland (z^), the 
question arises whether the term is to be construed differently 
according as the question of construction arises in English or 
in the Scotch Courts, or, if not, what sense is to be given to the 
term to be construed. 

In R. V. Slaior (1881), 8 Q. B. D. 267, 272 (ii), it was 
suggested that where terms of art are used which have a differ- 
ent meaning in England and Scotland, they are to be read in 
each country in the sense which they ordinarily bear there. 
But this suggestion must not be too implicitly followed, and 
the true rules as to the construction of terms used in statutes 
applying to more than one part of the United Kingdom are best 
stated in the words of Lord Macnaghten in Income Tax Commis- 
sioners V. FemscI, (1891) App. Cas. 531, at pp. 579, 580 : “ It 
seems to me that statutes which apply to Scotland as well as to 
England, and which touch upon matters commonly dealt with in 
legal language, may be divided into three classes. Sometimes, 
but very rarely, legal terms are carefully avoided, as in the 
Succession Duty Act. Sometimes in very recent statutes, as in 
the Bills of Exchange Act and the Partnership Act, every legal 
term according to English law is immediately followed by its 
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• ■ i 

and England. 


Construction 
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16 & 17 Viet, 
c. 51. 


{p) Perth Water Commissioners \ . McDonald (1879), 6 Rettie (Sc.), at p. 1055, 
Lord Moncrieflt. 

[q) Per Lord Grifford, p. 1061 ; cf. as to Ireland, Jd. v. Mallow (1859), 12 
Ir. C. L. R. 116. 

(r) Vide ante, p. 14. 

(?) The Railway and Canal Traffic Act, 1888 (51 & 52 Viet. c. 25), sect. 17 (5), 
contains provisions for appeal to the House of Lords in case of divergence 
between the Supreme Courts of England, Scotland, or Ireland. 

{t) See In re Wanzer, Limited, (1891) 1 Ch. 305, as to the the term 

“sequestration” in sect. 123 of the Companies Act, 1862 (2'- ' _■ \ • .. c. 89). 

(«) As to the term “indictment.” 
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equivalent in Scotch legal phraseology, and where no exact 
equivalent is to he found a neutral and non-legal expression is 
adopted. But in some cases certainly, and especially in the 
legislation of former days, the statute proclaims its origin and 
speaks the language of an English lawyer with some Scotch 
legal phrases thrown in rather casually. The Income Tax Acts, 
I think, fall within this class, though no doubt the Act of 1842 
is less conspicuously English than its predecessors. How are 
you to approach the construction of such statutes? We are 
not, I think, quite without a guide. It seems to me that there 
is much good sense in what Lord Hardwicke says in his well- 
known letter to an eminent Scotch judge (r). Incidentally 
he happened to deal with the very point. He observed 
that where there are two countries with different systems of 
jurisprudence under one Legislature, the expressions in statutes 
applying to both are almost always taken frorn the language or 
style of one, and do not harmonise equally with the genius or 
terms of both systems of law. That was perhaps rather a 
delicate way of stating the case, but one must remember to 
whom Lord Hardwicke was writing, and his meaning is perfectly 
clear. Then he explained how these statutes ought to be ex- 
poimded. ^ You must,’ he said, ^ as in other sciences, reason by 
analogy ’ — that is, as I understand it, you must take the mean- 
ing of legal expressions from the law of the country to which 
they properly belong, and in any case arising in the sister 
country you must apply the statute in an analogous or corre- 
sponding sense, so as to make the operation and effect of the 
statute the same in both countries. Thus you get what Lord 
Hardwicke calls a consistent, sensible construction. A simpler 
plan is now recommended. Though the "words have a definite 
legal meaning in England, you must not, it is now said, look at 
that meaning unless it be in vogue north of the Tweed. You 
must put out the light you have unless it penetrates directly to 
the farthest part of the room. That was not Lord Hardwicke’s 
view. He seems to have thought reflected light better than 
none.” 

A taxing Act must, if possible, be so interpreted as to make 
tlie incidence of its taxation the same in all parts of the United 
Kingdom to which it applies. This rule was laid down in the 
House of Lords in Lord Saltoim v. Lord Advocate ^1860), 
3 Macq. H. L. (Sc.) 659, by Lord Campbell, and was adopted 
in Income Tax Commissioners v. Femsel^ (1891) App. Gas. 532. 

From this a second rule has been deduced, that in such an 
Act the Court must assume that the words used by the Legis- 
lature are used in their popular signification. Lord Campbell in 
Lord Saltounh case (ubi supra) said : The technicalities of the 

[x) See Lord Karnes’ Elucidations, p. 385 (ed. 1800), referred to in the report 
of Lord SaltouiCs ease (1860), 3 Macq. H. L, (Sc.) 659, 675, note {a). 
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laws of England and Scotland where they differ must be dis- 
regarded, and the language of the Legislature must be taken in 
its j)opnlar sense. " But the technicalities there in question 
were not technical expressions in the Act under consideration^ 
but the technicalities in the law of real property outside the 
Act i^i /) . And this rule is subordinate to those laid down by 
Lord Macnaghten {supra, p. 386). 

By sect. 3 of the Wales and Berwick Act, 1746 (20 Greo. 2, Effect in 
c. 42), English and British statutes have effect in Wales and 
Berwick- on-Tweed, without express mention of either (s). No 
question has since that time arisen as to the effect of such Acts 
in those places. But occasionally mention is made of one or 
other or both, for purposes of inclusion or exclusion (a), and in 
recent Acts Wales is often named as a concession to the 
national sentiment of the Principality (d). 

English statutes prior to the union with Scotland have no Effect in 
effect in that country. British statutes passed between 1704 Scotland, 
and 1800 presumably ajpply to Great Britain unless a contrary 
intention appears (c). 

[Where an Act contains a proviso that nothing in this Act 
shall extend to Scotland,” or something to that effect, showing 
that the Act was intended only for some particular paid of the 
kingdom, the effect of thus limiting its operation is to put the 
excluded part of the United Kingdom, so far as that Act is 
concerned, into the position of a foreign country. It was ex- 
pressly jcrovided that the Bankruj)tcy Act, 1869, should not 32 & 33 Viet, 
extend to Ireland; consequently, it was held in Te O^Loghlen < 2 . 71. 
(1871), 6 Oh, App. 406, that a debtor summons taken out imder 
the Act could not be served on any person unless he bond fide 
reside in England. The true principle of construction,” said 
Mellish, L. J., of Acts intended only for particular parts of 
the United llingclom is that all things which are to be clone 
must be done within the jurisdiction of the Court (which 
is regulated by the Act), unless the Act expressly or by neces- 
sary implication enables them to be done elsewhere.” But a 
limitation of the operation of an Act to some particular part 
of the kingdom will not necessarily make the Act wholly 
inoperative with regard to all things relating or belonging to 
the excluded part. Thus, in R. v. Brackenridge (1868), 

L. E. nl G. 0. E. 134, it was contended that the Forgery 

Act, 1861, which by s. 55 enacts that “nothing in this Act 24 & 25 Viet, 

shall extend to Scotland except as otherwise hereinbefore 


[y) Income Tax> Commmioners v. lemsel, (1891) A. C. 532, 578, Lord Mac- 
naghten. 

(;:) See 1 Bl. Comm. 93—99. 

(«) See 11 & 12 Viet. c. 42, s. 32 ; 6 & 7 Will. 4, c. 103. 

(h) Vide Int. Act, 1889, ss. 13, 16 (1) (2), 23 {a). 

[c) Xn For dyce Y. Bridges 1 II. L. C. 1, a question was raised as to 

wLetlier 4 & 5 Will. 4, c. 22, applies to Scotland, but no general principles were 
discussed. 
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expressly provided/’ did not extend to the offence of forging 
Scotch bank-notes. But the Court held that it did, and that 
the effect of the above-mentioned words was merely to exclude 
from the operation of the Act offences committed and punish- 
able ill Scotland.] So, in JR. v. Lightfoot (1856), 6 E. & B. 
S22, it was contended that a summons issued in England 
against the putative father of a bastard child could not be 
served on the father in Scotland, where he had gone to reside, 
as 7 & 8 Viet. c. 101, was a statute extending, by s. 75, only to 
England. As to this argument, Lord Campbell said (p. 829) : 
^‘Section 75 is evidently intended merely to prevent the Act 
from having a general operation over the United Kingdom with 
regard to ‘ the laws relating to the poor,’ and can have nothing 
to do with the incidents of a proceeding before English 
petty sessions as to the maintenance of a bastard born in 
England” [d). ^ 

[From the conquest of Ireland by Henry II. until the passing 
of Poyning’s law (10 Hen. 7), Ireland legislated for itself, and 
English statutes had no force there {p). From that date till 
1719, no English or British Act applied to Ireland unless it was 
specially named or included. In that year, by 6 Geo. 1, c. 5, 
the British Legislature asserted the right to make laws for 
Ireland. This claim wms abandoned in 1782 (22 Geo. 8, c. 53), 
and the Irish Legislative became independent from the British. 
So matters stood until the Union, and since the Union all 
Acts of Parliament extend to Ireland, whether expressly men- 
tioned or not, unless that portion of the United Kingdom be 
expressly excepted, or the intention to except it is otherwise 
plainly showm ” (/).] 

[But the Act of Union has not extended to Ireland any 
English or British Act passed before 1800 which did not pre- 
viously apply to Ireland. If,” said the Court in Lane v. 
Bennett (1836), 1 M. & W. 75, “^Uhe expression ‘beyond the 
16 seas ’ in 4 5 Anne, c. 3, is to be construed as equivalent to 

‘ out of the realm of England ’ [as w^e think it is], then the Act 
of Union does not bring Ireland within that realm or make it 
parcel thereof, but it forms one United Kingdom of both, and 
provides that all the laws then in force in each shall remain as 
by law^ established in each. Anyone, therefore, in Ireland is 
still out of that which was the realm contemplated by the 
statute of Anne, although England has ceased to be a separate 
kingdom,”] and various statutes, such as the Gambling Act 
(14 Geo. 3, c. 48), have been extended to Ireland by express 
enactment (^). 

There is a presumption that an Act of Parliament will not 


[d) See Berldeij v. Thomson (1884), 10 App. Cas. 45. 

(V) See 1 Bl. Comm. 103. 

(/) 1 Steph. Comm. 101. See T. v. Mallow (1859), 12 Ir. 0. L. B. 35. 
\g) By tlie Life Insurance (Ireland) Act, 1860 (29 & 30 Yict. c. 42). 
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operate beyond the United Kingdom (A). The Isle of Man 

and the Channel Islands are not colonies, but are included in 

the definition given in sect. 18 (1) of the Interpretation Act, 1889, 

of the '‘British Islands.’’ [The Isle of Man (i) is subject to i^ie of Man. 

the British Legislature, but British statutes do not extencL to the 

island unless it is specially named (/»:).] 

As regards the Channel Islands, there is still some doubt Channel 
whether an Act of Parliament becomes there, of its own force, a ^^tands. 
binding law {l\ Where an enactment is meant to extend 
to the Channel Islands, it is usual (w?), but not invariable nor 
it would seem essential, to insert the following clause : " The Eoyal 
Courts of the Channel Islands shall register this Act,” or a clause 
authorising the King in Council to make an order applying the 
Act to the islands, and requiring its registration there [p). 

6. The legislation applicable to a British possession falls into Colonies and 
three classes : ' India. 

1. Imperial statutes expressly or by necessary implication ex- 

tending to the possession ; 

2. (a) English or British statutes {ff) extended to the posses- 

sion as part of the personal law of the first settlers ; or 
(b) Legislation of foreign States in force in the possession 
on its conquest or cession. 

3. Acts, ordinances, or other forms of legislation of the 

20 ossession, enacting new laws, or adopting British 
Acts with or without modification iff). 

Theoretically, the British Parliament can legislate for the 
whole Empire. But it is never presumed to legislate except for 
the United Kingdom, unless apt words are inserted in the Act. 

The term " British possession ” used above means any part 
of the King’s dominions, except the United Kingdom (>'), and 


(/i) Tlbert, Legislative Methods and Forms, 251. 

(1) Purchased in 1765 (5 Geo. 3, c. 26). 

(7j) See 1 Bl. Comm. 105, 106 ; Anson, Law, &c. of Constitution (4tli ed.), 
ii. 257. 

(1) Jehkyns, British Fule and Jurisdiction beyond the Seas, 37 ; Anson, /. e. 
261. 

(w) See Customs Consolidation Act, 1876 (39 & 40 Viet. c. 36), s. 289 ; 
Savings Bank Act, 1891 (54 & 55 Viet. c. 21), pp. 31, 32. 

p) See Penal Servitude Act, 1891 (54 & 55 Viet. c. 69), s. 10. 

(o) The practice of = -^o have been derived from the same 

source as the claim of I - • which led to constitutional disputes 

in the reign of Louis XVI. A similar practice existed in French colonies : 
Du Doulay v. Du Doiday (1869), L, B. 2 P. C. 430. It is a moot (Question 
whether registration can be required if the order is not made with the con- 
currence of the island States: Re rotates of Jersey (1853), 9 Moore, P. C. 185 ; 
Re Jersey Frison Bourd^ 8 St. Tr. (N. S.) 286, 1147 ; Jenkyns, 1. r. 37, 38 ; Anson, 
1. c. ii. 261—263. 

[p) The statutes of Scotland and Ireland do not hind any colony. Nova 
Scotia is under the English common law : vide North American Life Co. v. 
Craigen (1886), 12 Canada, 278, 292. 

iq) This last head is dealt with in ch. ix. post, p. 399, 

(r) Int. Act, 1889, s. 18 (2). 



390 


33 & 34 Yict. 
c. lOi. 


Imperial Acts 
extending to 
colonies. 


Territorial Effect of Statiiteis, 

is therefore wide enongh to include Man and the Channel 
Islands (ff). 

The term “ colony means any part of the King’s dominions, 
except the British islands and British India {t) . 

The term ^'British India” means all territories and places 
•\\dthin the King’s dominions which are for the time being 
governed by the King through the Grovernor- General of India, 
or through any governor or other officer subordinate to the 
Govern or- General {ti). 

In New Zealand Loan, ^c. Co. v. Ilorrison, (1898) App, Cas, 
349, the question arose whether the Imperial Joint Stock Com- 
panies Arrangement Act, 1870, which purports to extend to all 
creditors, applied to creditors in the Colony of Victoria. Lord 
Davey (p. 357) said : Their lordships do not think that the 
Arrangement Act of 1870, when read by itself and detached 
from the other companies, does, either by expi^ess words or by 
necessary implication extend to the colonies. That Act, however, 
cannot be regarded by itself, but as only one of a collection of 
Acts together containing the statutory law relating to Joint 
Stock Companies in the United Kingdom, which are compen- 
diously referred to as the Companies Acts and need to be read 
together. It is impossible to contend that the Companies Acts 
as a whole extend to the colonies or are intended to bind the 
colonies. The colonies possess and have exercised the power of 
legislating on these subjects for themselves, and there is every 
reason why legislation of the United Kingdom should not 
unnecessarily be held to extend to the colonies, and thereby 
overrule, qualify, or add to their own legislation on the same 
subject.” And in the result it was held that the Act applied 
only to creditors whose rights were in question in Courts of the 
United Kingdom {v). 

Imperial Acts extending to British possessions are of two kinds : 

(a) Constitution Acts, applying to particular possessions or 

groups of possessions ; and 

(b) Acts extending to all possessions. 

To the first class belong the British North America Act, 1867, 
and the Acts amending it, and the Australian Commonwealth 
Act, 1900, and the Constitution Acts establishing responsible 
government in many British possessions. 

No legal question can arise as to the validity of any of^these 
Acts, nor as to the competence of the Imperial Legislature to 
amend or alter them (r) . 

[s) Int. Act, 1889, s. 18 (1). 

{t) Ibid. s. 18 (3). 

(w) Ibid. s. 18 (4). “India” includes territories of native princes or chiefs 
•under the suzerainty of the King-, exercised through the Indian governors 
(s. 18 (5)), 

{v) As to Bankruptcy Acts, &eepost, p. 391. 

{x) Vide ante, p. 69; Broom, Const. Law, pp. 120, 126, 191 ; 1 Rteph. Comm. 
125; Todd, Pari, Govt, in Colonies, eh, iv. ; EoutledgoY. Low (1868), L. B. 3 
H. L. 100. 
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Acts -wliicli extend to all tlie King’s dominions, override the 
inconsistent provisions of every prior Act (imperial or colonial) 
relating to any British possession. This is a clear constitutional 
rule, and has been recognised in Canadian decisions {y). Every 
subsequent colonial Act which is repugnant to an Imperial Act 
extending to the colony, or to any Order in Council or regula- 
tion made under the Act, or having in the colony the effect of 
the Act, is void and inoperative to the extent of the repug- 
nancy (^:). 

Very few modern Acts extend to the whole of the Empire, 
and it is now usual to insert in Acts of this class a sus- 
pensory clause, enabling the Imperial Government to suspend 
the operation in a colony of an Imperial Act, so long as a 
satisfactory equivalent for its terms is provided by the colonial 
Legislature (^a). 

In the case of Merchant Shipping and Admiralty jurisdiction, 
and the Eoreign Enlistment, Fugitive Offenders, and Extradi- 
tion Acts the intervention of the Imperial Legislature is essential, 
the colonies only having such powers of extra-territorial legisla- 
tion as are expressly conferred by their Constitution Acts or 
other imperial legislation. 

In the case of an Imperial Act it would seem that the decisions 
of the Courts of the United Kingdom (even if not of the last 
resort), though not strictly binding on the colonial Courts, 
should be followed by them (h). And the same rule has been 
adopted as the ordinary but not as an inflexible rule by the 
Supreme Court of the United States in the case of statutes 
which copy the legislation of England or other States (c) . 

The English Bankruptcy Act, 1869, applied, siih modo^ to all 32 & 33 Viet, 
the King’s dominions (c/), and the Bankruptcy Act, 1883, seems 
to apply to land in any part of the King’s dominions (<?) . In 
Williams v. Davies^ (1891) App. Cas. 460, at p. 465, the Judicial 
Committee said : The Supreme Court lays clown the princijcle 
that an Imperial Act does not apply to a colony unless it be 
expressly so stated or necessarily implied. They point out that 
there is no case deciding that land in a colony passes under 
sect. 17 (of the Bankruptcy Act, 1869), and they dwell on the 
inconveniences which would arise from conflicts of law if an 


[y) JR, V. College of FJiysldans and Siirgeoiis (1879), 44- Upp. Can. Q. B. 564, on 
the Medical Act, 1858. 

{z) 28 & 29 Viet. c. 63, s. 2, p. 405. 

[a] JE.g. Extradition Acts, 1870 and 1873 ; Official Secrets Act, 1889 ; 
Eoreign Enlistment Act, 1870. Eor list of such Acts, see Tarring, Law of the 
Colonies. As to the mode of proving the application of this Act to a foreign 
possession of the Crown, see JR. v. Jaynesoti, (1896) 2 Q, B. 425. 

[b] See Trimble v. JEill (1880), 5 App. Cas. 342 ; City BanJc y. Barrow (1880), 
5 App. Cas. 664, 673, Selborne, L.C, This view has been accepted in Canada : 
Faradis v. F. (1887), 1 Canada Ex. 191 ; McFherson v. F. (1882), ibid, 53. 

[c] Inter-State Traffic Commission v. Baltimore and Ohio JRailroad (1891), 145 
U. S. 263 ; Whitney v. Fox (1896), 166 U. S. 637. 

[d] Williams on (8th ed.), p. 1. 

[e] In re Artola i > B. I). 640. 
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English statute were to transfer land beyond the limits of the 
United Kingdom. On these grounds they hold that under the 
word ‘ property ’ (in sect. 17) land in Lagos does not pass to 
the trustee in bankruptcy. Upon this reasoning their lordships 
have to remark that there is no question here of any conflict 
between English and foreign law. Lagos was not in 1869, and 
is not now, a foreign country. How far the Imperial Parlia- 
ment should pass laws framed to operate directly in the colonies 
is a question of policy, more or less delicate, according to ch- 
cumstanees. No doubt has been suggested that if such laws 
are passed they must be held valid in colonial Courts of law (/). 
It is true that the laws of every country must prevail with 
respect to the land situated there. If the laws of a colony are 
such as would not admit of a transfer of land by a mere vesting 
order or mere appointment of a trustee, questions may arise 
which must be settled according to the circuHistances of each 
case. Such c^uestions are specially likely to arise in those 
colonies to which the Imperial Legislature has delegated the 
power of making laws for themselves, and in which laws have 
been made vuth reference to bankru23tcy.’’ The Judicial Com- 
mittee went on to say, at p. 466 : If a consideration of the 
scope and object of a statute leads to the conclusion that the 
Legislature intends to affect a colony, and the words used are 
calculated to have that effect, they should be so construed. It 
has been pointed out above [p. 465] that some sections of the 
statute clearly bind the colonies in words which do not neces- 
sarily, but which may, ap]Dly to land. By the Bankruptcy Act 
of 1849 (12 & 13 Viet. c. 106), s. 142, all lands of the bankrupt 
Ln England, Scotland, Ireland, or in any of the dominions, 
plantations, or colonies belonging to her Majesty, are to vest in 
his assignees.’ By the Bankruptcy Act of 1883 (46 & 47 Viet, 
c. 52), s. 168, the p)i’operty which is passed to the trustee 
includes ‘land, whether situate in England or elsewhere.’ 
The Scotch Act of Bankruptcy, passed in 1856 (19 & 20 
Viet. c. 72), s. 102, vests in the trustee the bankrupt’s 
‘ real estate situate in England, Ireland, or in any of her 
Majesty’s dominions.’ The Irish Act of Bankruptcy, passed 
in 1857 (20 & 21 Viet. c. 60), s. 268, vests in the bank- 
rupt’s trustee all his land, ‘ wheresoever situate.’ No reason 
can be assigned why the English Act of 1869 shopld be 
governed by a different pohey from that which w^as directly 
expressed in the Scotch and Irish Acts and in the English Acts 
immediately preceding and immediately succeeding. It is a 
much more reasonable conclusion that the framers of the Act 
considered that in using general terms they were applying their 
law wherever the Imperial Parliament had the power to apply 
it ; and their lordship)S hold that there is no good reason why 


(/) See li. Y. College of Fligsieians and Siirgecns (1879), 44 Upper Canada 
Q. B. 564, on the Imperial Medical Act, 1858. 
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the literal construction of the words should he cut down so as to 
make them inapplicable to a colony '’(//). 

Primd facie the common (li) and statute law of Engdand, as 
it was on the plantation of the colony, extends to every British 
colony (including the United States of North America) which 
was colonised without conquest or cession from a civilised Power. 
It is deemed to have been planted with the settlers as their 
personal law. The question whether a given English or British 
Act extends to a colony is not in truth a question of construc- 
tion, but of history. The answer, in the absence of specific 
provisions by charter {i) or legislation (/i), depends not upon 
anything in the terms of the Act itself, but upon the opinions 
of the judges as to whether the Act is one which in its nature 
could be treated as forming part of the body of law which 
Englishmen would carry with them to a new country. Eor an 
Act passed prior to the formation of a colony to run in the 
colony without express words, the Act must be applicable to the 
circumstances of the colony (/), or be adopted by colonial Act or 
ordinance fi ) , or applied by royal charter {li ) . 

The law on this subject is thus summed up by Lord Watson 
in Cooper v. Stuart (1889), 14 App. Cas. 286, 291: ^‘The 
extent to wEich English law is introduced into a British colony 
and the manner of its introduction must necessarily vary 
according to circumstances. There is a great difference between 
a colony acquired by conquest or cession, in which there is an 
established system of law, and that of a colony which consists 
of a tract of territory practically unoccupied, without settled 
inhabitants or settled law, at the time wEen it Avas peacefully 
annexed to the British dominions. The colony of New South 
Wales belongs to the latter class. In case of such a colony the 
Crown may by ordinance, and the Imperial Parliament or its 
own Legislature, Avhen it comes to possess one, may by statute 
declare what part of the common and statute law of England 
shall have effect within its limits. But when that is not done 
the law of England must (subject to well-established exceptions) 
become from the outset the laAv of the colony, and be adminis- 
tered by its tribunals. In so far as it is reasonably applicable 


{(/) See liiX parte Itogerfi (1S8I), 10 Ch. D. 666, per Jessel, M.H. 

(hy In the case of Gibraltar. 

p) The expression common law probably does not include what is called the 
common law of Parliament. See Chanter y. JBlaclcwcoJ (1901), 1 Australia 
C. L. R. 39, 67, Griffith, O.J"., referring’ to Porsyth, Cases on Coustitutioual 
Law, p. 26, opinion of Cockburn and Pethell ; and to Kielley\. Carson (1813), 
4 Moore, P. 0. 84. And it does not include ecclesiastical law : Re Bishop of 
Natal (1864), 3 Moore, P. C. N. S. 148. 

(/i) In the case of British Columbia. 

(C Whicker y. Jliime (1858), 1 Be G. M. & G. 506 ; 7 H. L. C. 124; Jex y. 
j\RKinney (1889), 14 App. Cas. 79 ; 1 Bl. Comm. 108. 

[m) Att.-Gen. y. Stewart (1817), 2 Meriv. 143. 

[n] See Jephson v. Rlera (1835), 3 St. Tr. UsT. S. 591, as to Gibraltar, a con- 
quered colony. 
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to the circumstances of the colony, the law of England must 
prevail until it is abrogated or modified either by ordinance 
or statute. The often-quoted observation^ of Sir William 
Blackstone (1 Comm. 107) appear to their lordships to have a 
direct bearing upon the present case. He says : ^ It hath been 
held that if an uninhabited country be discovered and planted 
by English subjects, all the laws then in being which are the 
birthright of every English subject are immediately there in 
force (Salk. 411, 666). But this must be understood with very 
many and very great restrictions. Such colonists carry with 
them only so much of the English law as is applicable to the 
condition of an infant colony ; such, for instance, as the general 
rules of inheritance and protection from personal injmies. The 
artificial requirements and distinctions incident to the property 
of a great and commercial people — the laws of police and 
revenue (such especially as are enforced by penalties), the mode 
of maintenance of the Established Church, the jurisdiction of 
spiritual courts (o) and a multitude of other provisions, are 
neither necessary nor convenient for them, and therefore are 
not in force. What shall be admitted and what rejected, at 
what times and under what restrictions, must, in case of dispute, 
be decided in the first instance by their own provincial judica- 
ture, subject to the decision and control of the King in Council ; 
the whole of their Constitution being also liable to be new 
modelled and reformed by the general superintending power of 
the Legislative in the mother country.’ Blackstone in that 
passage was setting right an opinion attributed to Lord Holt, 
that all laws in force in England must apply to an infant colony 
of that kind. If the learned author had written at a later date, 
he would probably have added that, as the population, wealth, 
and commerce of the colony increase, many rules and principles 
of English law, which were unsuitable to its infancy, wiU 
gradually be attracted to it, and that the power of remodelling 
its laws belongs also to the colonial legislature.” 

[In Whicl'er v. Hume (1858), 7 H. L. 0. 124, the effect in a 
colony of this same statute was again discussed with reference to 
New South Wales, a colony planted by Englishmen, and not a 
conquered colony. It was contended that the decision in A tt. - Gen, 
V. Steicart (1817), 2 Mer. 143, was inapplicable. The House of 
Lords, however, held that the general principles laid down by. Sir 
William Grant in the words above quoted were entirely correct 
and goinrned this case. “It is true,” said Lord Chelmsford, 
“ that the inhabitants of a conquered country have those laws 
only which are established by the Sovereign of the conquering 
country, and that the colonists of a j)lanted colony carry with 
them such laws of the mother country as are adapted to their 
new situation (p). But the opinion of Sir William Grant 

[d] He Bishop of Natal (1864), 3 Moore, P. C. N. S. 148. 

\p) [“The common law of England is the common law of the plantations, 
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related generally, I tMnk, to the Statute of Mortmain as 
applicable to all colonies, and therefore, upon general principles, 
I come without any hesitation to the conclusion that it is not 
applicable to New South Wales” {q). The English law as to 
perpetuities is founded,” as the Judicial Committee said in 
Yeaq:) Chea No v. Ong Cliea No ^ (1875), L. E. 6 P. C. 381, 394, 
upon considerations of public policy, which seem to be as 
applicable to the condition of such a place as Penang as to 
England,” and, consequently, it was held to extend to the 
settlement of Penang.] In Att,-Gen. for N, S. IF. v, Love^ 
(1898) ApjD. Cas. 679, 685, it was decided that the Nullum 
Tempus Act (9 Geo. 4, c. 16) had primd facie been applied to 
the colony of New South Wales by 9 Geo. 4, c. 83, and that it 
was not possible to limit the primd facie meaning of the latter 
Act by restricting the laws and statutes therein referred to to 
laws and statutes having relation to j)rocedure. The Committee 
in reaching its conclusions were affected by the opinions of 
colonial judges as to the importance of 9 Geo. 4, c. 16, in the 
administration of justice in the colony, and by judgments from 
1849 based on the view that it did there apply. 

In considering whether a particular English statute applies 
to a colony, it is, of course, necessary to consider not only the 
circumstances of its plantation, but the charter of justice con- 
stituting the courts of the colony (r) . 

The authorities as to the extent of English law to British 
possessions are collected in Quan Tick v. Hinds (1905), 2 
Australia C. L. E. 345, 355, 366, where it was decided that 
the Lotteries Act, 1823 (4 Geo. 4, c. 60), was not in force in 
New South Wales. 

It has been held that the common law as to ancient lights as 
it stood at the passing of the Australian Courts Act, 1828 
(9 Geo. 4, c. 83), was a law which could be applied to the 
colony of New South Wales, and was so applied by virtue of 
sect. 24 of that Act, even if it had not abeady been brought by 
the first settlers (s). But by a subsequent Act this decision has 
been overridden except as to actions decided or pending before 
the passing of the statute it), 

and all statutes in affii’mance of the common law passed in England antecedent 
to the settlement of any colony are in force in that colony unless there is some 
privarte Act to the contrary, though no statutes made since these settlements are 
there in force unless the colonies are mmtioned.” In these words 

Itichard West gave his opinion as to ' .n-'. ~j jurisdiction in the planta- 

tions, June 20th, 1720. See Opinions of Eminent Lawyers, by G-eorge Chalmers, 
vol. ii. 202.] Upon this rule depends the currency of the common law in the 
States of the American Union (other than Elorida and Louisiana). 

id) Qf‘ M'Einneij (1889), lI App, Cas. 77 ; Cooper v. Stziart (1889), 14 

App. Cas. 291. 

(r) Eor these charters so far as in force, see Statutory Buies and Orders 
Bevised (ed. 1904) under the title of the colony concerned, and subsequent 
annual volumes of St. K. k 0. 

(s) Dalshery v. Permanent Trustee (1904), 1 Australia C. L. B. 283. 

(z^) Ancient Lights Act, 1904 (Ko. 16), of Uew South Wales. 
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Primd facie those parts of the British Empire which have 
been acquired by conquest or cession from a civilised Power 
remain under the laws of the Power to which they originally 
belonged (w)j subject to the modifications (.r) introduced since 
the conquest or cession ; and in the construction of colonial 
Acts or ordinances in these colonies, regard must he had to the 
common law there prevailing, and the special rules, if any, of 
construction adopted by that law. 

[The effect of British statutes upon conquered or ceded 
colonies was elaborately discussed in the case of Att-Gen. v. 
Steicart (1817), 2 Meriv. 143, 156. The question there raised was 
36. whether the Statute of Mortmain was in force in the island of 
Grenada. Sir William Grant decided that it was not, and, 
after citing the passage from Blackstone which has just been 
quoted, continued as follows : Whether the Statute of Mort- 
main be in force in the island of Grenada wdll depend on this 
consideration — whether it be a law of local policy, adapted 
solely to the country in which it was made, or a general regu- 
lation of property equally applicable to any country in which 
property is governed by the rules of English law. Now the 
object of the Statute of Mortmain was wholly political ; it grew 
out of local circumstances and was meant to have merely a local 
operation. It was passed to prevent wffat was deemed a public 
mischief in England, and not to regulate the power of devising 
or to prescribe the forms of alienation. The Mortmain Act, 
framed as it is, is quite inapplicable to Grenada or any other 
colony. In its causes, its objects, its provisions, its qualifications, 
and its exceptions, it is a law wholly English, calculated for 
purposes of local policy complicated with local establishments, 
and incapable, without great incongruity in the effect, of being 
transferred, as it stands, into the code of any other country. I 
am of opinion, therefore, that it constitutes no part of the law 
of the island of Grenada.’'] 

[India does not come precisely within the category either of 
planted or conquered colonies (y). ‘‘India,” said the Judicial 
Committee in Adv.-Gen, v. Ranee Surnomoyee JDossee (1859), 
2 Moore, P. 0. N. S. 59, “ was a settlement made by a few 


(^^) See Tarring’s Law of tlie Colonies (2nd ed.), cli. i, pp. 4 — 37. In Quebec 
tbe law of cbamperty was introduced as part of the English criminal law7)j the 
Quebec Act, 1774: JlSlochev. JDajuire (1903), 34 Canada, 2o. 

(.r) New Tork, Maine, and Jamaica were put under the common law of 
England. The criminal law of Quebec is that of England (14 Geo. 3, c. 83, 
s. 11), but the civil law is based on the custom of Paris. The civil and criminal 
law of the South African Colonies is based on the Homan- Dutch law: see 
Journ. Society Comp. Leg,,N. S. 1905, p. 34. The South African Courts often 
have to consider whether a particular rule of Roman-Dutch law was carried to 
South Africa and made part of the local law. In British Guiana an ordinance 
was passed in 1904 (No. 12) abrogating the Senatiis ConsuUum Vclleianum and 
the rescript Authentica si quae mulier. 

(y) See discussion of extent of British law in India : Ilbert, Government of 
India, 34, 56, 255, 387 — 405. 
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foreigners for tlie purpose of trade in a veiy populous and MgUy 
civilised country under the government of a powerful Mahome- 
dan ruler, with whose sovereignty the English Crown neither 
attempted nor pretended to interfere for some centuries after- 
wards. . . . The laws and usages of Eastern countries where 
Christianity does not prevail are so at variance with all the 
principles, feelings, and hahits of European Christians, that they 
have usually been allowed by the weakness or indulgence of the 
potentates of those countries to retain the use of their own laws, 
and their factories have for many pmposes been treated as part 
of the territory of the Sovereign from whose dominions they 
come. But the permission to use their own laws by European 
settlers does not extend those law^s to natives within the same 
limits who remain to all intents and purposes subjects of their 
own Sovereign, and to whom European laws and usages are as 
little suited as the laws of the Mahomedans and Hindoos are 
suited to Europeans.’’ Consequently, “ if the English laws 
were not applicable to Hindoos on the first settlement of the 
country,” the question arises, how could the subsequent acqui- 
sition of the rights of sovereignty by the English Crown make 
any alteration ?” The answer to that question was given by the 
Judicial Committee in the following words, viz., it might en- 
able the Crown by express enactment to alter the laws of the 
country, but, until so altered, the laws remain unchaDged.” If, 
therefore, we wish to know whether any particular British statute 
binds the natives in India, it is necessary in the first place 
to ascertain whether, by any express enactment, British 
law has been introduced into the -psivt of India in question, 
and then, if it appears that it has been so introduced, it is 
further necessary to consider, with regard to any particular 
enactment, whether it would be possible to enforce it among 
natives who are not Christians, but Mahomedans or Hindoos, 
without intolerable injustice and cruelty. Eor instance, to apply 
the law against bigamy to a people among whom polygamy is 
a recognised institution would be monstrous, and accorc^ngly it 
has not been so applied. It w^as accordingly held in the above- 
mentioned case of Ach\-Gen. v. Ranee Eossee^ that 

the English law of feJo cle se did not bind the natives in any 
part of India. Similarly, in Ram Coomar Coondoo v. Chunder 
Canto Mooherje (1876), 2 App. Cas. 208, it was held “ that the 
English laws of maintenance and champerty are of no force as 
specific law^s in India. . . . They were laws,” said the Judicial 
Committee, “ of a character directed against abuses prevalent 
in England in early times, and had fallen into comparative 
desuetude. Unless, therefore, they were plainly ajDpropriate to 
the condition of things in the Presidency towns of India, it 
ought not to be held that they had been introduced there as 
specific laws u]Don the general introduction of British law.” So 
also in Mayor of Lyons v. East India Company (1836), 1 Moore, 
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P, 0. 176, 3 St. Tr. N. S. 647, it was held that the English law 
incapacitating aliens from holding real property has never been 
introduced into India], and the statutes against superstitious 
uses have been declared inapplicable (^:). [But, on the other 
hand, it was held in Riichnahoye v. LuUoohhoy (1850), 8 Moore 
P. 0. 4, 5 Moore Ind. App. 234, that the Limitation Act, 
1623 (21 Jas. 1, c. 16) (a)^ extended to India and applies to 
Hindoos and Mahomedans as well as to Englishmen.] But the 
English law of dower has been recognised in India among 
Europeans and Armenians as a part of the law of inheritance (^), 
and the English law of inheritance has been applied to the 
Portuguese of Bombay (c), and the Enghsh law of Courts is to 
some extent applied (cl). 


{z) KusalchandT. Mahadev Giri (187o), 12 Bombaj, H. 0. 214. 

\a) Indian legislation has dealt with this branch of law : Gohcnd Lall t. 
Dehendronath (1880), 5 Calcutta, 527. ■ f- 

(5) Sarldes v. Frosonomoyce Dossee (1881), 6 Calcutta, 794; 8 ihicL 76. As 
to Parsees outside the Presidency town, see Mithlhai v. Limji Jdfoivi'oji (1881), 5 
Bombay, 506 ; 6 ihuL 151. 

(c) Lopes V. Lopes (1867), 5 Bombay 0. C. 172. 

[d) Eo Kahandas (1880), 5 Bombay, H. C. (0. C.) 154. 
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1. Speaking generally, the rules adopted for the interpretation 
of colonial and Indian legislation are the same as those accepted 
for statutes of the United Eingdom {a). 

When an English or British Act is transplanted, or by legis- 
lation in general terms extended, to a colony, the construction 
to be put on the Act is ordinarily that adopted by the English 
Courts {h). 

Where a colonial legislature re-enacts in substantially the 
same terms a British Act not originally applying to the colony, 
the adopted enactment is construed in the colony in the same 
way as the original enactment (^?) . The two are treated as 
being in pari materia {d). But often a colonial Act is not an exact 
transcript of home legislation {del) . Thus in Rohinson v. Canadian 
Pacific Bail Co., (1892) A. C. 481, and in Miller y. Canada 
Grand Trunk Puiil, Co., (1906) A. C. 187, it was held that 
Art. 1056 of the Quebec Civil Code could not be treated as an 
exact transcript of, nor construed in the same way as, the Eatal 
Accidents Act, 1846 (9 & 10 Viet. c. 93). 

Throughout the British Empire, EngHsh books and cases on 
the aonstruction of the statute law are freely cited and fre- 
quently followed ; and the decisions of the Privy Council tend 
to produce uniformity of construction throughout the Empire. 

[a) See ante, p. 13. 

[b) See Att.-Gen. for British Columbia v. Att.^Gcn. for Canada (1889), 14 
App. Gas. 301, on the efiect of the English Law Ordinance of 1867 of British 
Columbia. 

[c) Trimble v. Kill (1880), 5 App. Cas. 342 ; and see ante, pp. Ill, 129. 

[d) See Karding v. Commissioners of Stamps, (1898) App. Gas. 773, as to a 

Queensland Act v‘n:r portions of the Succession Duty Act, 1853. 

[dd) Lewin-v. ^ 11 A. 0. 639, 645. 
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Thus in Railton v. Wood (1890), 15 App. Oas. 363, 366, the 
Judicial Committee adopted, in the construction of a New 
South Wales statute, the canons of construction laid down by 
Selborne, L.C., in Hill y. E, W Lidia Dock Co. (1882), 22 
Oh. D. 14, and by Lord Cairns in the same case, 9 App. Cas. 
453. But in cases of ambiguity in a colonial Act, the Privy 
Council may have difficulty in accurately ascertaining what is 
the special scope or policy of the statute brought into question 
before them. The Judicial Committee reversed two decisions 
of the Supreme Court of New South Wales (e), both turning 
on the policy of statutes, relating in one case to land, and the 
other to insolvency, in wffiich the colonial and English notions 
of policy may very well have differed essentially, unless the 
meaning of the word “policy’’ be restricted to “the intention 
of the Legislature as deducible from the terms used ” : and the 
decision of that Board in Wallin v. SoUcitor-Genei'al for Neto 
Zealand^ (1903) App. Cas. 173, on the thorny question of Maori 
land rights, became the subject of hostile criticism in the 
colony (/). 

Where the colonial differs from the British method of dealing 
with the subject-matter, decisions upon British Acts must be 
applied cautiously, if at all, to the colonial legislation. “ There 
are decisions on the construction of English statutes with 
reference to English modes of taxation which would be of 
great value if it were first found that the Victorian Legislature 
had adopted any such method, but which are of little value 
until that conclusion has been reached. It a23p)ears to their 
lordships that the Court below has first searched for a rule of 
law, and has then bent the statute in accordance with it; 
whereas, until the rule, scope, and intention of the statute has 
been discovered, it cannot be seen what rules of law are applic- 
able to it ” {(j). 

2. In all piarts of the King’s dominions outside the British 
Islands (/^), the legislative authority is either vested in the King 
in Council, or in a law-making body created (i) by the autho- 
rity of the Crown expressed by charter, piroclamation, or Order 
in Council, or (ii) by the authority of Parliament expressed in 
an Imperial statute creating or authorising the creation of a 
constitution (i). 


[e] Alison v. Burns (1889), 15 App. Cas. 44 ; Bailton v. Wood (1890), 15 
App. Cas. 363. 

(/) The decision -^as said by the New Zealand judges to be inconsistent with 
a prior decision of the Judicial Committee in Nireahamt TamaJd v. Baker. (1901) 
App. Cas. 561. 

{g) Blackwood v. B. (1882), 8 App. Cas. 82, 91. 

{h) Defined ante, p. 389. As to the Channel Islands and the Isle of Kan, see 
a7ite, p. 389. 

(i) See Campbell v. Hall (1775), 1 Cowp. 204 ; 20 St. Tr. 239 ; 6 Geo. 3, c. 12, 
post, pp. 389,, 390 ; Att.-Cen. for Canada v. Cain and GilhuJa (1906), 22 Times 
L. R. 757 (J. 0.). 
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On tlie conquest or cession of territory, the Crown is entitled 
to legislate by proclamation for the newly-aeqnired possession. 
This course was adopted on the conquest of French Canada and 
Grrenada (/), of Ceylon (Z-), of the Transvaal (/), and of the Orange 
Eiver Colony {m ) . It is usually resorted to only within a short 
time after the acquisition of the new possession. Parliament 
may at any time interfere by legislation (•?^) to take away or 
control this prerogative, and even when it has not done so the 
Crown usually acts by charter or Order in Council. 

In certain cases a colonial governor is, under the Crown, the 
sole legislative authority, e.g., in the case of Basutoland, 
Bechuanaland and Zululand. The legislation is usually effected 
by proclamation. The limitations of an authority given by a 
colonial statute to a governor to legislate in this manner were 
considered in Sprigg v. Sigcau, (1897) App. Cas. 237. 

The original system of government in certain territories 
which are now in the fullest sense British possessions, c.p., 
India, was regulated by charters, i.e., letters patent under the 
Great Seal (a), issued by the Crown to trading companies. 
Such charters are not now issued, exce23t under authority of 
Parhament {p). The legislatures of many British possessions 
have been created by charter {q). 

And the British colonies, now comprised in the United States, 
were for the most part governed under charters, and the validity 
of enactments passed by the local law-making body was tested 
by reference to the charters in much the same way as by-laws 
made by municipal corporations or chartered guilds, companies, 
or societies in England. Since the creation of the federal consti- 
tution of the United States, the federal and state Courts have 
freely exercised the power of jironouncing upon the validity of 
federal and state legislation by reference to the instruments 
determining the respective constitutions and powers of the 
federal and local legislatures (r) . 

The Crown may legislate by Order in Council for those 
British possessions (s) as to which the Eoyal 2 ) 0 wer has not been 

(j) 7 Oct. 1763. See recitals of the Quebec Act, 1774 (14 Geo. 3, c. 78), 
and Camphelly. Kail (1775), 20 St. Tr. 239, 322, as to Grenada. 

ip) Proclamation as to administration of justice, 23 Sept. 1799 ; St. R. & 0. 
^ev. (edit. 1904), tit. “Ceylon,” 1. 

il) See the Transvaal Proclamations, 1900 to 1902, there described as statu- 
tory proclamations (doubtless to distinguish them from executive proclamations), 
and repealing many laws and resolutions of the Yolksraad of the South African 
Republic. As to the judicial right of testing those laws and resolutions, see 
Kes& V. Btate (1895), 2 S. African Off. Rep. 112. 

pi) The validity of some proclamations issued in this Colony by the Governor 
(who for a time absorbed all executive, legislative and judicial functions) has 
been challenged : see Orange River Ordinance No. 1 of 1902. 
p) Campbell v. Kail (1775), 20 St. Tr. 239, 304. 

(d) As to the Indian charters, see Rhert, Government of India, chap. i. 

{p) JE.g.y Rhodesia : British North Borneo. 

[q) Jenkyns, British Rule, &c. beyond the Seas, 13. 

(^’) See Cooley, Constitutional Limitations. 

(s) Kielleij v. Carson (1843), 4 St. Tr. (N. S.) 669. 
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50 & 51 Viet. 
0 . 54 . 


Imperial 

legislation. 


Specifically granted away or delegated (t). Tliis power has 
been in many instances exercised for the purpose of framing 
or approving a colonial constitution. Where the constitution 
is so framed, and immediately and irrevocably grants what 
Lord Mansfield called ‘‘the subordinate legislation” over the 
possession to a representative, an elective, assembly, the 
power to legislate by Order in Council is spent (t() or suspended 
till the colony surrenders its representative constitution (;r) . As 
regards the Straits Settlement the power is statutory, (29 & 
30 Yiet. c, 115.) 

A doubt arose as to the ]30wer of the Crown to legislate by 
Order in Council for territories in which there is no civihzed 
government in which settlements are made by British subjects 
and which become British possessions. This doubt was resolved 
by the British Settlements Act, 1887, which empowers the King 
in Council to make and alter laws for such territories. The Act 
does not apply to possessions acquhed by cession or conquest, 
nor to possessions which for the time being have been brought 
within the jurisdiction of the legislative of any British posses- 
sion (?/) otherwise than by virtue of the Act of 1887, or of the 
Acts of 1843 and 1860, which it repeals (s). 

The imperial legislation extending to British possessions falls 
into two classes : — (i) That creating a general law for imperial 
purposes (a) ; (ii) that determining the constitution of a posses- 
sion or some matter particular to the possession. 

(i) In modern Acts extending to the whole Empire it is usual 
to insert a clause limiting or suspending the operation of the 
Act in British possessions so long as local legislation on the 
same subject is in force (d). 

The Act (6 Greo. 3, c. 12) declaring the legislative comp)etence 
of the British Parliament over the American colonies seems to 
be still in force, if and so far as it applies to Canada and the 
West India Islands. But since 18 Geo. 3, c. 12, s. 1, taxing 
Acts are not expressed to extend to colonies, except with refer- 
ence to duties for the regulation of commerce, and these, if 
collected in a colony, must be spent there. 

The Customs Acts extend to all British possessions abroad, 
except where otherwise expressly provided or limited by express 
reference to the United Kingdom or Channel Islands, and 


(i) Jenkyns, British E-ule, &c., gives a list (App. II.) of the cases m which 
the power has been abandoned. 

(ti) Campbell Y, Sail (1775), 1 Cowp. 204; 20 St. Tr. 239, 327, 329; Anson, 
Law, &c. of Constitution (4th edit.), vol. ii. pp. 269, 275 ; Jenhyns, British 
Bnle, &c. beyond the Seas, 91, 92. 

{x) See Anson, op. cit, ii. 268. 

{y) See 50 & 51 Viet. e. 54, s. 6. 

[Cj The repealed Acts related to the Falkland Islands and the West Coast 
of Africa. 

{a) See Jenkyns, British Buie and Jurisdiction beyond the Seas, chap, ii, 

(b) This Act seems to have been suggested hy the decision in Campbell v. Sail 
(1775), 20 St. Tr. 239, 321. 
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except as to suoli possession as shall by local Act or ordinance 
baye provided, or may hereafter with the sanction of His 
Majesty make entire j)ro vision for the management and regu- 
lation of the local customs, or in like manner make express 
provisions in lieu or in variation of any of the clauses of the 
Act of 1876 (39 & 40 Yict. c. 36), s. 151. 

The Extradition Acts, 1870, 1873 and 1895, and the Inter- 
national Copyright Act, 1886, and the Merchant Shipping Act, 
1894, contain suspensory clauses. 

A colonial law which assigns jmusdiction to a Goui’t created 
under an imperial Act is not invalid, but the Court may decline 
jurisdiction (c). 

3. In one very important respect the legislation of a British 
possession differs from that of the United Kingdom. Acts of 
the Imperial Parliament, as has been already pointed out, 
cannot be questioned as ultra tires or invalid by any Comt (d). 

The constitutions granted to British possessions, whether by 
proclamation, charter, Order in Council, or imperial statute, differ 
from that of the United Kingdom in being written, and in 
being not original but derivative and in a sense subordinate, 
and in being more or less rigid and restrictive of the legislative 
body which they create. 

In the case of such legislatures the Courts of the possession, 
and in the last resort the Judicial Committee of the Privy 
Council, may have to adjudicate not only on the meaning of 
a statute or ordinance, but also as to its validity, by reference 
to the instruments creating the authority to legislate. As to 
the latter question they have to discharge a function analogous 
to that discharged by an English Court in dealing with 
subordinate legislation (^), but more closely resembling the 
functions of the Supreme Court of the United States with 
res23eet to the limits inter se of state and federal legislative 
competence. This rule is thus expressed in Hari v. Secretary of 
State for India (1903), 27 Bombay, 425, 439, by Jenkins, C.J. : 

It will be seen that the really important question in this case 
is whether the City of Bombay Improvement Act (Act 4 of 
1898) was within the power of the local legislature, and that 
I propose first to consider. It is a legitimate source of discussion 
in this Court, for the Governor of this Presidency in Council is 
a subordinate legislature whose authority in way of law-making 
is subject to and dependent upon the Acts of Parliament from 
which their legislative powers are derived, so that we have the 
right, and are charged with the duty of deciding judicially 


[g) Bee Ait,- Gen. for Canada y. Flint (1884), 17 Canada S. 0. 707, following 
Valin Y. Langlois (1880), 5 A. C. 115. 

[d) Dicey, Law of the Constitution (4tli edit.), c. 2, describes colonial legis- 
latures and those of countries having rigid constitutions as non- sovereign law- 
making bodies- 

[e) Ante, pp. 256 et seq. 
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wliether the impugned legislation is within the scope of their 
authority.” 

(ii) In dealing with colonial constitutions, the Judicial Com- 
mittee declines to lay down any hard and fast rules of con- 
struction {/) ; and the tendency of its decisions is in conformity 
with political considerations, and is markedly to extend ( g) and 
not to limit the authority of colonial legislatures, which are 
recognised as supreme within their own domain. 

Colonial constitutions cannot he repealed or amended by 
colonial legislatures unless they contain express provisions to 
that effect. The British North America Act, 1867, can he 
amended only by the Imperial Parliament (A), hut the Con- 
stitution Acts of the Australian Colonies in most cases (^'), 
and that of the Commonwealth (A-), contain provisions em- 
powering the colonial legislature to amend certain parts of 
the constitution. ^ 

The legislative bodies in British India {1) and other British 
possessions are not delegates of the Imperial Legislature. They 
are restricted in the area of their powers, hut within that area 
are supreme. 

In R. V. Burah (1878), 3 App. Cas. 889, the Judicial Com- 
mittee in speaking of the powers of the Legislative Council of 
India said : “ The Indian Legislature has powers expressly 
limited by the Act of the Imperial Parliament which created it, 
and it can, of course, do nothing beyond the limits which 
circumscribe these powers. But when acting within these limits 
it is not in any sense an agent or delegate of the Imperial 
Parliament, but has, and was intended to have plenary powers 
of legislation as large and of the same nature as those of Par- 
liament itself.” 

In Hodge v. R. (1883), 9 App. Cas, 117, 132, which turned 
on the British North America Act, 1867, Sir Barnes Peacock 
said: ^^^It appears to their lordships . . . that the objection 
thus raised by the appellants (to the Liquor Licence Act, 1877, 
of Ontario) is founded on an entire misconception of the true 
character and position of the provincial legislatures (of Canada) . 
They are in no sense delegates of, or acting under any mandate 
of, the Imperial Parliament. When the British North America 


(/) Citizens’ Insurance Co. v. larsons (1881), 7 App. Cas. 96 ; SCodge v. R. 
(1883), 9 App. Cas. 117, 128. 

[g) loivell T . Apollo Candle Co. (1885), 10 App. Cas. 282; Ihsgrove y. Chung 
Teeong Toy., (1891) App. Cas. 247. 

ill) See Todd, ParHamentary Grovemment in the Colonies (1st edit.), p. 189; 
34 &; 35 Yict. c. 28 ; 38 & 39 Yict. cc. 38, 53 ; 63 & 64 Yict. c. 12. 

(i) T.g.^ Westem Australia Constitution Act, 1890 (53 & 54 Yict. c. 26), 

[h) See 63 & 64 Yict. c. 12, Sched. art. 128. 

(Z) See the judgment of Bhashyam Ayyangar, J., in BcUy. Madras Muni- 
cipal Commissioners (1902), 25 Madras, 457, 459, as to the power of the Madras 
Council, and the judgment of Jenkins, C.J., in Mari y. Secretary of 
S' c /,! India (1903), 27 Bombay, 425, 439, as to the power of the Bombay 
Begislatiye Council. 
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Act enacted that there should be a legislature for Ontario, and 
that its legislative assembly should have exclusive authority to 
make lav^s for the province and for provincial purposes in rela- 
tion to the matters enumerated in sect. 92, it conferred powers 
not in any sense to be exercised by delegation from, or as agents 
of, the Imperial Parliament, but authority as plenary and as 
ample, within the limits prescribed by sect. 92, as this Imperial 
Parliament in the plenitude of its power possessed and could 
bestoTv. Within these limits of subjects and area the local 
legislature is supreme, and has the same authority as the 
Imperial Parliament or the Parliament of the Dominion would 
have had under like circumstances to confide to a municipal 
institution or body of its own creation to make bylaw^s or 
resolutions as to subjects specified in the enactment, and with 
the object of carrying the enactment into operation and effect.’^ 

And in Lowell v. Apollo Candle Co. (1885), 10 App. Gas. 282, Australia, 
which turned on the validity of the Customs Eegulation Act, 

1879, of New South Wales, the Judicial Committee applied to 
Australia the constitutional law laid down as to India in it. v. 

Burah^ and as to Canada in Hodge v. E. In Att.-Gren. for 
Canada v. Cain and Gilhula (1906), 22 Times L. E. 757, the 
rule laid dovm in Hodge v. E. was accepted and apjolied for 
the purpose of declaring intra ures the Alien Labour Laws of 
Canada, under which power w^as given to Canadian officials to 
deport certain classes of aliens, and for this purpose to exercise 
powers of extra-territorial constraint which are comjDlementary 
to the internationally recognised power of a sovereign state to 
exclude or expel aliens from its territory {m ) . 

4. The only express provisions in the imperial statute book The Colonial 
with reference to the validity of colonial laws are contained in LawsYalidity 
the Colonial Laws Yalidity Act, 1865. The material portions 
of that Act (which does not apply to India) are as follows : — 

Sect. 1. The term ^ colony ’ shall in this Act include all of 
Her Majesty’s possessions abroad in which there shall exist a 
legislature, as hereinafter defined, except the Channel Islands, 
the Isle of Man, and such territories as may for the time being 
be vested in Her Majesty under or by virtue of any Act of 
Parliament for the government of India : 

The terms ‘ legislature ’ and ‘ colonial legislature ’ shall 
severally signify the authority, other than the Imperial Parlia- 
ment dr Her Majesty in Council, competent to make laws for 
any colony : 

“ The term ^ representative legislature ’ shall signify any 
colonial legislature which shall comprise a legislative body, of 
which one half are elected by inhabitants of the colony : 

The term ‘ colonial law ’ shall include laws made for any 


(m) Cf. Musgrove t, Chung Teeong Toy, (1891) A. 0. 272, as to the exclusion of 
Chinese from Victoria. 
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colony either by such legislature as aforesaid or by Her Majesty 
in Ooimeil : 

An Act of Parliament, or any provision thereof, shall, in 
construing this Act, be said to extend to any colony when it is 
made applicable to such colony by the express words or neces- 
sary intendment of any Act of Parliament : 

“ The term ^ governor ’ shall mean the officer lawfully ad- 
ministering the government of any colony : 

The term ^ letters patent ’ shall mean letters patent under 
the Great Seal of the United Kingdom of Great Pritain and 
Ireland.” 

Sect. 2. Any colonial law which is or shall be in any respect 
repugnant to the provisions of any Act of Parliament extending 
to the colony to which such law may relate, or repugnant to 
any order or regulation made under authority of such Act of 
Parliament, or having in the colony the force gnd effect of such 
Act, shall be read subject to such Act, order, or regulation, and 
shall, to the extent of such repugnancy, but not otherwise, be 
and remain absolutely void and inoperative.” 

This enactment does not interfere with the power of the 
colonial legislature to repeal as to the colony an imperial Act 
passed prior to the formation of the colony, not expressly 
enacted to extend to the colony, but held to form part of the 
law of the colony ; but it does prevent the repeal of imperial 
statutes ex]Dressly applied to the colony, or Orders in Council 
under these Acts («■). 

Sect. 3. No colonial law shall be or be deemed to have been 
void or inoperative on the ground of repugnancy to the law of 
England, unless the same shall be repugnant to the provision 
of some such Act of Parliament, order, or regulation as afore- 
said.” 

In other words, the colonial legislature may pass valid laws 
re23ugnant to and directly or indirectly abrogating the common 
law or any statute which has been held to apply to the colony 
as part of the personal law of the colonists (c), and has not been 
expressly enacted by the Imperial Legislatme to be applicable to 
the colony. The enactment excludes the application to colonial 
statutes of the criteria as to repugnancy which may be applied 
to bylaws or other statutory rules. 

Sect. 4. No colonial law passed with the concurrenoe of or 
assented to by the governor of any colony, or to be hereafter so 
passed or assented to, shall be or be deemed to have been void 


(«) See the Canada Copyright Act, 1875 (38 & 39 Viet. c. 53, Imp.) ; Smiles 
T. Belford (1877), 1 Tupper (Up. Can. App.) 436. 

{o) In Harris y. Davies (1885), 10 A. C. 279, it was held that the New South 
Wales Legislature had power to repeal sect. 6 of 21 Jao. 1, c. 16, as to costs 
in slander. In the same State a law was passed in 1904 to abrogate the 
English law as to prescription for ancient lights, which had been declared to 
apply to that State : see a^ite^ p. 395. 
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or inoperative bj reason only of any instructions ( j;) with refer- 
ence to such law or the subject thereof which may have been 
given to such governor by or on behalf of Her Majesty, by any 
instrument other than the letters patent or instrument autho- 
rising such governor to concur in passing or to assent to laws 
for the ^ peace, order, and good government ^ {q) of such colony 
even though such instructions may be referred to in such letters 
patent or last-mentioned instrument ( jo). 

Sect. 5. “ Every colonial legislature shall have, and be deemed 
at all times to have had, full power within its jurisdiction to 
establish Courts of judicature, and to abolish and reconstitute 
the same, and to alter the constitution thereof, and to make 
provision for the administration of justice therein ; and every 
representative legislature shall, in respect to the colony under 
its jurisdiction, have, and be deemed at all times to have had, 
full powers to make laws respecting the constitution, powers, and 
procedure of such legislature ; provided that such laws shall 
have been passed in such manner and form as may from time 
to time be required by any Act of Parliament, letters patent, 

Order in Council, or colonial law for the time being in force in 
the said colony ’’ (r). 

A colonial Act or ordinance in certain eases, under the direc- Veto and 
tions of an imperial statute (i-), or under the letters patent disallowance, 
instructing the governor {t), (i) may be reserved for the King^s 
pleasure; or (ii) may be vetoed by the governor; or (iii) may 
be allo'wed by the governor with a suspensory clause ; or 
(iv) may be subsequently disallowed by the King in Council, 
usually within a time limited by the instruments establishing 
the constitution {s). 

In the first and third cases the statute does not come into force 
until the making of an Order in Council allowing it, or the 
lapse of the time limited for disallowance {u). 


{p) The instructions contained in letters patent are collected in the Statutory 
Rules and Orders Revised (edit. 1904), under the title of the Colony concerned. 
As to these see Todd, Parliamentary Government in Colonies {2nd edit.), 
chap, iv., and the observations of Higginbotham, C.J., in Chung Teeong Toy v. 
Musgrove (1888), 14 Victoria L. R. 349, 371. In McDonald v. larhins (1902), 
22 N. Z. L. R. 668, a question arose as to the validity of a Colonial Act, the 
Shipping and Seamen’s Act Amendment Act, 1896. This Act had not been sus- 
pended for the signification of His Majesty’s pleasure, under sect. 736 of the 
Mercha^nt Shipping Act, 1894, and was not disallowed within two years, under 
the Colonial Laws Validity Act, 1865. 

{q) These words are used in Acts giving municipal corporations power to 
make bylaws. 

(r) See Fielding v. Thomas, (1896) App. Cas. 600. 

(5) E,g., Commonwealth of Australia Constitutions Act, 1900 (63 & 64 Viet, 
c. 12), art. 74 ; and for form of reservation clauses, see sect. 9 and arts. 59, 
60, 74. 

(t) These are collected in the Statutory Rules and Orders Revised (edit. 1904), 
rmder the title of the Colony, 

{u) Orders in Council sanctioning reserved Rills are printed in the Statutory 
Rules and Orders Revised (edit. 1904), under the title of the possession to which 
they relate. 
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In tliG second ease the Bill never takes effect as an Act if ) . 

In the fonrth case it would seem that the Act takes effect until 
publication of the Order disallowing it (y) , i)ut subj ect to any 
other objections open as to its validity. 

In case of failure to reserve a colonial Act for the significa- 
tion of the King’s pleasure, doubts have been raised as to the 
validity of such Acts, which have rendered it necessary in certain 
cases to pass confirming Acts (f ) . 

Territorial 5. Colonial statutes, in one important respect, differ from 
liimtcyions of imperial, in that they can have no extra-territorial effect even as 
legiSation. British subjects unless the power of extra-territorial legisla- 
tion (<:/), or extra-territorial constraint, has been expressly or 
impliedly conceded to the colony by an imperial Act, or by 
Order in Council, charter, or proclamation. The New South 
Wales Act (46 Yict. No. 17), s. 64, made bigamy punishable 
in the colony wheresoever the second marriage takes place.” 
Macleod was indicted and convicted in New South Wales for 
bigamy, his first marriage having taken place in New South 
Wales and the second in Missomi. On appeal to the Privy 
Council, the statute was explained as applying only to bigamy 
committed in New South Wales. If their lordships construe 
the statute as it stands and upon the hare words, any person 
married to any other person who marries a second time any- 
where in the habitable globe is amenable to the criminal juris- 
diction of New South Wales, if he can be caught in that colony. 
That seems to their lordships an impossible construction of the 
statute; the colony can have no such jurisdiction, and their 
lordships do not desire to attribute to the colonial legislature 
an effort to enlarge their jurisdiction to such an extent as would 
be inconsistent with the powers committed to a colony, and, 
indeed, inconsistent with the most familiar principles of inter- 
national law. It therefore becomes necessary to search for 
limitations to see what would be the reasonable limitation to 
words so general.” And after considering the limitations to 
be imposed in construing the enactment, the Comd continued 
(at p. 458) : “ If the wider construction had been applied to 
the statute, and it was supposed that it was intended to com- 
prehend cases so wide as those insisted on at the Bar, it would 
have been beyond the jurisdiction of the colony to enact such a 
law. Their jurisdiction is confined within their own territories, 
and the maxim which has more than once been quoted, Extra 
territorkim jus dicenti impune non paretur^ would be applicable 


{x) This power of disallowance is equivalent to the exercise by procuration of 
the royal veto. 

(y) Clapper v. Lawrason (1841), 6 Upp. Can. Q. B. (0. S.) 319. 

(s)^See 26 & 27 Viet. c. 84 ; 28 & 29 Viet. c. 63, s. 7 (South Australia) ; 56 &: 
57 Viet. c. 72 (Australian Colonies) ; 1 Edw. 7, c. 29 (Australian Colonies). 

(rt) See Kingston v. Gadd> (1901), 27 Victoria L. E. 417, 429, 430, on the 
Australian Commonwealth Customs Act, 
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to such a case” (^). The construction adopted in this case was, 
ut res magis valeat qiiam pereat^ to limit the operation of the 
statute to the territory of New South Wales, instead of declar- 
ing it wholly ultra mres and void, as upon the more obvious 
interpretation of its terms it clearly appeared to be (c). But 
there seems no constitutional objection to colonial legislation 
attaching in respect of persons doing certain acts outside the 
territory and afterwards coming within it {cl). The validity of 
a Canadian law in similar form was considered in the Bigamy 
case (1897), 27 Canada, 461. Similar difficulties arose in The 
Canadian Prisoners'^ case (e), where a colonial legislature had 
made a pardon for treason conditional on banishment to a named 
place out of the colony, and serious questions arose in the course 
of transportation of the exiles to their place of banishment. 
And in Att.-Gen, for Canada v. Cain and Gilhula (1906), 22 
T. L. Ej. 757, the Judicial Committee had to consider whether the 
Dominion Parliament had, constitutionally, power to impose 
extra-territorial restraint for the purpose of making effectual a 
statute for preventing the importation of alien contract labour. 
In Harrison v. McGrath (1903), 22 N. Z. L. B. 676, it was 
held. that the New Zealand Graming and Lotteries Act of 1881 
could apply only to lotteries in New Zealand. In Re Coutts 
(1902), 22 N. Z. L. E. 203, the question was raised but not 
decided whether a colonial legislature can make a law rendering 
residence abroad an offence. 

It has not been judicially determined whether the Territorial 
Waters Jurisdiction Act, 1878, operates to empower a colonial 
legislature to legislate for its territorial waters (/). 

It has also been necessary to consider this territorial limita- 
tion in deciding questions which have arisen as to the property 
to be treated as subject to a colonial Act imposing death duties. 
Ordinarily such Acts are read as applying only to assets to 
which the colonial probate would give title to executors or 
successors, or to assets within the colony {g) . And the imperial 
Acts on the subject do not authorise any proceedings to charge 
death duties on any property while situated in a British posses- 
sion, or proceed for their recovery in British possessions {h) . 


{i) Maeleod v. Att.-Gen. for New South Wales^ (1891) App. Cas. 457, Hals- 
bury, I).C. See Fhillips v. lEyre (1869), L. R. 4 Q. B. 225 ; 6 Q. B. 1 ; Sirdar 
Gurdyal Singh v. Rajah of Far idkote, (1894) App. Oas. 670. 

[c) As to veto on attempts at extra-territorial legislation, see Todd, Parlia- 
mentary Grovernment in Colonies (2nd edit.), 175 ; Lefroy, Legislative Power 
in Canada, p. 338, n. 

{d) Kingston v. Gadd (1901), 27 Victoria L. R. 417. 

{e) (1839), 3 St. Tr. (N. S.) 963. 

(/) See Jenkyns, Britisb Rule, &c. beyond the Seas, p. 12^ n. 

[g) Blackwood v. Reg. (1883), 8 App. Cas. 82; Walsh v. Reg.^ (1894) App. Cas. 
144 ; FLeniy v. Reg.^ (1896) App. Cas. 567 ; Sarding v. Commissioners of Stamps^ 
(1898) App. Cas. 763, 773, and ante, p. 374. 

(h) Rinance Act, 1894 (57 & 58 Viet, c, 30), s. 20. 
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In Blackwood v. i2. (1883), 8 App. Oas. 82, it was decided 
that “ personal estate ” in the New South Wales Stamp Duties 
Act of 1880, s. 16, must he read as limited k) such estate as the 
colonial grant of probate conferred jurisdiction to administer — 
i.e.^ to Iona notahilia within the colony, as to which alone, by 
vii'tue of the Charter of Justice granted under 4 Geo. 4, o. 96, 
the Supreme Court of the Colony can grant probate (f. 

6. The question has been raised whether a legislative body in 
British India or in a colony has pov/er by legislation to affect the 
prerogative of the Crown. This question so far as concerns the 
Madras Legislature is very fully discussed in Bell v. Madras City 
Municipal Commrs. (1901), 25 Madras, 457 (/) . It would seem to 
flow from the decision in. Att.-Gen. of Canada y. Cain and Gilhula 
(1906), 22 T. L. E. 757, that any power or prerogative of the 
Crown may be delegated or transferred to the governor or the 
government of one of the colonies, either by a Eoy^l Proclamation 
which has the force of a statute (Camphell v. Mall (1775), 1 
Cowper, 204), or by a statute of the Imperial Parliament, or by 
the statute of a local Parliament to which the Crown has 
assented. If this delegation has taken place, the depositary or 
depositaries of the executive and legislative powers and authority 
of the Crown can exercise those powers and that authority to 
the extent delegated as effectively as the Crown could itself 
have exercised them ’’ (/;) . But as to each possession it is necessary 
to examine the relevant statutes, orders, &c., to see whether the 
particular prerogative has been surrendered, delegated, or put 
within the legislative control of the local legislature. 

7. The task of the judiciary in dealing with colonial legislation 
is further complicated in the case of colonies or possessions 
having more than one legislature. 

In the case of India, Canada and Australia there are both 
central and local legislatures ; and the Courts may have to 
determine the constitutional limits of the powers of such bodies, 
whether inter se or under the imperial constitution which 
created them. And in these cases there is already growing up 
a body of judicial decisions on the validity of statutes passed by 
the central legislatures of each of these possessions and of its 
constituent states and provinces, which resembles that already 
existing in the United States. 

The legislatures of India are created by a series of statutes 
and charters collected in IlberPs Government of India {1). "^he 


(i) See ante, p. 374. 

If) Bhasliyam Ayyangar, J., there differed from the view expressed in Ilbert, 
Q-overnment of India, pp. 223, 226. Of. Sari v. Secretary of State for India 
(1903), 27 Bombay, 425. 

f) The following cases were cited as establishing these propositions : — In re 
Adam, 1 Moo. P. C. 460, 472 — 476 ; Donegani v. lonegani (1835), 3 Knapp, 63, 
88; Cameron v. Eyte (1837), 3 Knapp, 332, 343; lephson v. Eiera (1835), 3 
Knapp, 130, St. Tr. (K. S.) 591. 

(Z) Oxford, 1898. See also Chalmers, 
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constitutional effect of this legislation is stated in B. v. 

B'Urah {m) . 

Cases are not numerous in wliicli the validity of Indian 
legislation has come in question ; and the only important ques- 
tion -which has arisen is as to the extent of the powers of the 
Yiceroy’s Council, or a Provincial Council, to affect the pre- 
rogative of the Crown by legislation. This question has been 
very fully considered by the High Court of Madras in Bell v. 

Madras City Commissioners (1902), 25 Madras, 457, where the 
question in debate was whether a Madras Act authorising the 
levy of certain tolls authorised the levy of tolls as goods the 
property of the Crown and was valid. In that case Bhashyam 
Ayjmngar, I., in affirming the validity of the Act, examined ex- 
haustively the constitution of the Madras Council, the decisions 
on the constitutional points raised, and the history of Indian 
legislation on ^e subject [n). 

The general principle estabhshed is that no Indian Legis- 
lature can override the Imperial Acts from which its authority 
is derived, or such Acts specifically relating to India ; and that 
the powers of the local legislatures are governed by the Indian 
Councils Acts of 1861 and 1892 {nn). 

Doubts as to the validity of certain Indian laws are from 
time to time removed by Acts of the Imperial Parliament and 
the Viceroy’s Legislative Council (o). 

Canada and Australia differ from India in possessing Federal 
Constitutions. 

Under the British North America Acts, 1867 to 1886 (p), Canada, 
questions have often arisen as to wLether the federal and pro- 
vincial Parliaments have exceeded their powers, or encroached 
on each other’s functions. The decisions of the Canadian 
Courts (g) and of the Privy Council up to 1898 are collected 
in Lefroy’s Legislative Power in Canada: Toronto, 1898 (r). 

Their character may be indicated by the following examples 
taken fi’om decisions since 1898. 

In Union Colliery Co. of British ColimUa v. Bryclen^ (1899) 

App. Cas. 580, the Judicial Committee held that sect. 4 of the 
British Columbia Coal Mines Eegulation Act, 1890, prohibiting 
adult Chinamen from working in underground coal workings, 


{m)*Ante, p. 404. 

{n) The decision is not whoUy in accord with the views expressed by Sir C. 
Ilbert, Grovemment of India, pp. 223, 226. 

{nn) This subject is fully discussed by Jenkins, C.J., in Sari v. Secretary of 
State for India (1903), 27 Bombay, 425, 440. 

(o) See Ilbert, G-oveimnent of India, 226. 

[p) See Appendix B., post. 

[q) As to giving leave to appeal from the Supreme Court of Canada, see 
Clergue v. Murray, (1903) A. C. 521. As to the power of reference by the 
executive of Canada to the Supreme Court of Canada of questions as to the 
validity of legislation, see Re Ontario Sunday Rest Rill (1905), 35 Canada, 581 ; 
Att.-Gen. for Ontario v. Hamilton Street Rail. Co.., (1903) App. Cas. 524. 

(r) See especially Rieldmg v. Thomas, (1896) App. Cas. 600. 
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Australia. 

63 & 64 Viet. 
0 . 12 . 


was invalid, as being beyond tbe powers of the provincial legis- 
lature, and as trenching on the exclusive power of the Dominion 
Parliament to legislate as to naturalization and aliens. In 
Madden Y, Nelson and Fort Shej^joard EalL Co.^ (1899) App. Cas. 
626, statutes of the same province imposing a liability on a 
Dominion railway company were declared ultra tires as en- 
croaching on a field of legislation wholly withdrawn from the 
provincial legislature. In Toronto Corporation v. Bell Telephone 
Go. for Canada., (1905) App. Cas. 52, a statute of Ontario, 
authorising a telephone company, with the leave of the corpo- 
ration, to lay cables, &c. in the streets of Toronto, wms held ultra 
vires, because the company had, under a Dominion Act, power 
to lay the cables without such consent, and being constituted to 
carry on business in more than one province, was a company for 
which the federal Parliament was exclusively competent to 
legislate (3). And in Att.~Gen.for Ontario v. Hamilton Street 
Rail. Co., (1903) App. Cas. 52^ a Lord’s Day^ Act [t] of the 
same province was declared 'ultra vires as encroaching on the 
exclusive powers of the Dominion Parhament with respect to 
criminal law {u). In Att.-Gen. of Manitola v. Manitoba Licence 
Holders^ Associedion, (1902) App. Cas. 73, the Liquor Act of 1900 
of Manitoba for suppressing liquor traffic in the province was 
held to be valid, its subject being and being dealt with as a matter 
of a merely local nature in the province ipc), although in its 
practical working it must interfere with Dominion revenue in 
the province and business operations outside the province. 
In Att.-Gen. for British Columbia v. Canadian Bacific Rail. Co., 
(1906) A. G. 206, the Judicial Committee held that under the 
British North America Act, 1867, ss. 91, 108, the Dominion 
Parhament had authority to authorise the use of provincial 
Crown lands by an inter-colonial railway company for the 
purposes of its railway, and for this purpose to interfere with 
access to the foreshore adjacent to a harbour in British Columbia. 

In Att.-Gen. of Canada v. Cedn and Gilhula (1906), 22 T. L. E. 
757, the Judicial Committee declared valid sect. 6 of the Alien 
Labour Act of the Dominion, which authorised the charging 
on the owner of a ship importing an alien who had been landed 
contrary to the Act the expenses of his custody and return 
to the place from which the alien came within one year of his 
landing (^). 

The Commonwealth of Australia Constitution Act, 190© (f), 
has been so recently set at work that few decisions have yet 
been given thereon. Under Article 74 no appeal lies to the 
Judicial Committee of the High Court of Australia from a deci- 


(5) Sect. 92 (10) of tte B. N". A. Act, 1867. 

{t) Bevised Statutes, Ontario, 1897, c. 246. 

(z^) Sect. 91 (27) of the B. N. A. Act, 1867. 

(fi) B. N. A. Act, 1867, s. 92 (16). 

{y) The Canadian Courts had declared the section ultra vires. 

{£) See hereon G-arran and Quiche, Constitution of Austrahan Commonwealth. 
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sion (except on a certificate of the latter Court) upon any question 
howsoever arising as to the limits inter se of the constitutional 
powers of the Common w^ealth and those of any state or states, 
or as to the limits inter se of the constitutional powers of any two 
or more states (a ) . The Judicial Committee has under considera- 
tion the question whether an appeal from a State Court may be 
admitted' which raises any of the questions of constitutional 
powers referred to in Article 74, e.ff., by challenging a decision 
of the High Court of Australia on such questions {h). Article 74 
is not expressed so as to deal with the absolute limits of a state 
constitution, but only with the limits inter se of the constitutional 
powers of two or more states. 

In Colonial Sugar Refining Co. v. Irving^ (1905) A. C. 369, it 
was held that the right of appeal given to the King in Council 
by the Order in Council of 30th June, 1860, was not taken away 
by sect. 39 o:^ the Australian Commonwealth Judiciary Act 
(No. 6) of 1903, which purports to take away the right of appeal 
from the Queensland Supreme Court to the Privy Council (c), 
on the ground that this statute was not retrospective, and could 
not affect such right of appeal in suits instituted before the 
commencement of the Act. It was not decided whether the 
clause in question was within the powers of the Commonwealth 
Parliament. {Vide p. 372.) In Outtrirrds case (1906) the 
Judicial Committee has under consideration the question whether 
an Australian State Legislature can impose income tax on 
the income of Ministers of the Commonwealth. The High 
Court of Australia has held that such legislation is ultra 
rires {d). It has been decided that where a litigant who has 
the option of appealing direct from a State Court to the King 
in Council, or of ajcpeahng to the High Court of Australia, 
elects for the latter course, the J udicial Committee will not, save 
in a very exceptional case, give him special leave to appeal from 
the Commonwealth Court {e) . 

8. In IfFmden'^. Redder (1904), 1 Australia C. L. K. 91, it was Buies for the 
laid down by the High Court that where the Constitution Act con- 
tained provisions undistinguishable in substance, though varied consUtution 
in form, from provisions of the United States, which had 
received judicial interpretation by the Supreme Court of the 
United States, it was proper to consult and to treat as a welcome 
aid, i)ut not as an infallible guide, the relevant decision of that 
Court. In that case the High Court followed a judgment of 


^ [a) The unquoted portion of this article contains other constitutional pro- 
visions not here directly relevant. 

{h) Outtrmrs case (1906), not yet reported. 

(<;) Griven by Order in Council of 30th June, 1860. Statutory Eules and 
Orders Bevised (1904), tit. “ Queensland.” 

{d) Deahin v. Wehh (1904), 1 Australia 0. L. B. 585 ; cf. Income Tax Acts 
[No. 4) (1904), 29 Viet. L. B. 748. 

(^j) Victorian Tailmay Commissioners v. Troiim, (1906) A. 0. 381. 
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Marshall, O.J., in McCulloch y. Maryland (1819), 4 Wheat. 
TJ. S. 316, on the fundam'ental relations between the American 
Union and its constituent states. In Bank of Toronto v. Lamhe 
(1887), 12 A, G. 575, on the construction of the British North 
America Act, 1867, the Judicial Committee admitted the value 
and authority of McCulloch? s case^ but considered that it threw 
no light on the question there raised, whether certain taxation 
was direct taxation. 

In the case of the British North America Act, 1867, it has 
been suggested that as the Act was founded on resolutions 
passed at Quebec by delegates of the subsequently federated 
colonies, terms adopted textually therefrom should be interpreted 
by the light of Canadian legislation up to that date, so as to 
determine the meaning of municipal institutions in sect. 91 of 
the Act ; but the Judicial Committee, while examining tlie 
prior legislation on the particular subject-matter in question 
before them, appear to have considered the legislation of the 
federated provinces too diverse in its treatment of municipal 
institutions to justify the mode of interpretation proposed (/). 

The constitution of the Australian Commonwealth has been 
construed as an Act of Parliament, which' it is, and not by 
reference to theories of abstract justice or of policy ; but in such 
interpretation it may be necessary to keep in mind that it is not 
a code going into minute detail as to the means by which 
federation is to be carried into effect by the legislature which 
it creates {g) . And the High Court of Australia has declined 
to permit reference to debates in the constitutional conventions 
which resulted in the preparation of the draft constitution sub- 
mitted for the approval of the Imperial Parliament, holding 
that these debates could not be prayed in aid in the interpreta- 
tion of the constitution (4). The same rule has been applied 
in Canada (^). But in Australia reference has been allowed, as 
a matter of the history of legislation, to the draft bills prepared 
under the legislative authority of the several states as an aid 
to the constitution {k ) . 

In B'Emden v. Tedder (1904), 1 Australia C. L. E. 91, 
109 (/), it has been laid down with reference to the Common- 
wealth constitution — 

1. That the Commonwealth and the states are, with respect 
to the matters which under the constitution are within the 


(/) Aft. ■’Gen. for Ontario y. Att.-Gen. for Canada.^ (1896) A. 0. 348, 351. 

(g) Tasmania Y. Commomoealth (1904), 1 Australia 0. L. B. 329, 339. 

(A) Sijdneg Municipal Council v. Commonwealth (1904), 1 Australia C. L. B. 
208, 213. ^Qeante, p. 122. 

(i) Gosselin Y. JR. (1903), 33 Canada S. 0. 255. See ante, p. 123. 

(^*) Tasmania v. Oomnionwealth and Victoria (1904), 1 Australia 0. Tu. B. 
329, 350, Barton, J. 

(1) Tiie case turned on a Tasmanian statute authorising levy of a tax on 
receipts given by Commonwealth officers for their salaries. 
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ambit of tbeir respective legislative or executive aiitbority, 
sovereign states, subject only to the restrictions imposed by the 
imperial connection and the provisions of the constitution, 
whether express or Implied. (See Article 51 of the constitution.) 
This is in accordance with what had been laid down in Poioell 
V. Apollo Candle Co. (1885), 10 App. Cas. 282, as to the New 
South Wales constitution. 

2. That consequently where the constitution grants legislative 
or executive power to the Commonwealth, it may be exercised 
in absolute freedom, and without any interference or control 
whatever, except that prescribed by the constitution. 

3. That as a further consequence, any attempt by a state to 
give to its legislative or executive authority one operation which, 
if vahd, interferes to the smallest extent with the free exercise 
of the legislative or executive power of the Commonwealth, the 
attempt, unles| expressly authorised by the constitution, is 
invalid. 

4. That general words in a state Act should, where possible, 
be construed so that the application of the Act may not infringe 
the Commonwealth constitution. 

In Colonial Sugar Refining Go. v. Irving.^ (1906) A. 0. 360, 
it was held by the Judicial Committee that the Commonwealth 
Excise Tariff Act of 1902 (No. 11), did not exceed the legisla- 
tive powers given by sect. 90 of the Commonwealth Constitution 
Act, 1900 (63 & 64 Viet. c. 12), by imposing uniform excise 
duties before uniform customs duties had been imposed, and 
that an exemption contained in sect. 5 of the Tariff Act, which 
gave an exemption in respect of goods on wdiich customs or 
excise duties had been paid before 8th October, 1901, was not 
such a discrimination between different states of the Common- 
wealth as is forbidden by sect. 51 of the Constitution Act. 

In Davies v. Western Australia (1904), 2 Australia C. L. E. 
29, the Administration Act (1903, No. 13) of Western Australia 
was unsuccessfully challenged as invalid for discriminating 
between bond fide residents of, and domiciled in, Western 
Australia, and residents in other states of the Commonwealth. 
(See Constitution, Article 117.) 

In Kingston v. Gadd (1902), 27 Viet. L. E. 417, it was held 
by the Supreme Oomd of Victoria that it would not assume 
that ihe provisions of a Commonwealth Act were intra rires, but 
would inquire into their validity by reference to the constitu- 
tion, and that unless they were made under the constitution (m) 
they had no binding effect on the judges or people of any state, 
even where they did not encroach on state legislative powers. 
But in the particular case the Court held sect. 192 of the 
Commonwealth Customs Act (No. 6 of 1901) to be valid. 


{m) See Art, 5. 
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Interpreta- 
tion of state 
Acts bj 
federal 
Courts. ^ 


In Bond v. Commommilth of Australia (1903), 1 Australia 
C. L. E. 13, 23, Griffith, O.J., intimated that the High Court of 
Australia would he reluctant, as a general rule, to put a different 
construction upon the statutes of a state from that which the 
Supreme Coiud of a state had declared to he their true con- 
struction, unless its decision is dhectly invited hj way of appeal, 
either from the same Court or from the Court of another state, 
on a case involving the construction of identical words. 
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1. [There are numerous mistakes in reference and mistakes of Mistakes of 
all kinds in Acts of Parliament [a)^ due either to the draftsman or law. 
or the printer (Z))], or to the conjoint or adverse efforts of the 
two Houses of Parliament. [The draftsman may mistake facts 
or may erroneously assume the law on any particular subject to 
be different from what it really is {c) ; and the printer may 
incorrectly reproduce the draftsman’s manuscript, or mistakes 
may creep into a Bill during its passage through Parliament,] 

Part I. of the first schedule to the Conveyancing and Law of 44 & 45 Viet. 
Property Act, 1881, headed Acts affected,” and comprising a 
list of nine statutes relating to searches for judgments, Crown 
debts, &c., was referred to in sect, o of the Bill as originally 
drawn. That section failed to become law upon the passing of 
the Act, and the schedule of “ Acts affected,” which depended 
upon that section, although retained, is aj)parently in no way 
connected with the Act as it now stands. The mistake was 
Corrected by sect. 2 of the Conveyancing Act, 1882 (45 & 46 
Yici c. 39) id). 


(a) See Park Pap. 1875— C— No. 208, p. 48 ; 32 & 33 Viet. c. 19, s. 4, refers 
to 6 & 7 Viet. c. lOQ, in error for 6 & 7 Will. 4, c. 106. 

(5) The ancient system of engrossing all Bills upon parchment after the 
report was discontinued in 1849, when both Houses agreed to substitute Bills 
printed on vellum by the King’s printer for the parchment rolls ” : May. Park 
Pract. (10th ed.) p. 471. “The original authenticated vellum prints are pre- 
served in the House of Lords, and . . . copies of the Act, printed by the King’s 
printer, are referred to as evidence in Courts of law. The original prints may 
also heyeen when necessary, and copies taken.” Idid. p. 486. 

(c) Vide ante, p. 25. 

(d) The schedule itself was repealed in 1894 (57 & 58 Viet. c. 56). 

H. 


E E 
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The converse case occurred in the Artisans and Labourers’ 
Dwellings Act, 1879 (42 & 48 Yict. c. 64), w^here sect. 22, 
sub-sect. 3, provided that loans for the purposes of the Act 
should be secured by a mortgage in the form set forth in the 
third schedule hereto.” There was no third schedule appended 
to the Act, and it was necessary to pass a supplementary Act of 
Parliament (43 Viet. c. 8), declaring that those words had been 
inserted by mistake,” and that the section should be con- 
strued and read as if those “ words had not been inserted 
therein ” (<?). 

In Rich arch v. McBride (1881), 8 Q. B. D. 119, 122, Grrove, 
J., in rejecting the meaning sought to be put upon a statute on 
behalf of the respondent, said : No one, in construing a statute 
or any other literary production, could put such a construction 
upon the words unless by supposing they were a mistake. But 
we cannot assume a mistake in an Act of Parliament. If w^e 
did so, we should render many Acts uncertain by putting 
different constructions on them according to our individual con- 
jectm’es. The draftsman of the Act may have made a mistake. 
If so, the remedy is for the Legislature to amend it.” 

Doubts as to the acem-acy of the King’s printer’s copies of 
statutes are settled so far as possible by reference to the original 
Acts or vellum p)rints, which are usually treated as conclusive (/"). 
In Re NoU (1843), 4 Q. B. 768, 776, it was doubted whether 
the word amend” in the printed copies of 11 Geo. 4 & 1 
Will. 4, c. 70, s. 9, was not an error. The Parliament roll was 
therefore examined and the print was found to be correct. In 
A. V. HciHUngfield (1874), L. E. 9 Q. B. 203, 209, Quain, J., 
said : What the expression ^ collecting ’ in sect. 60 [of 7 & 8 
Viet. c. 101] refers to I confess I am at a loss to understand. 
It would seem probable it was a mistake, and that it should 
have been ^ correcting,’ but we have referred to the Parliament 
roll of the statute, and there the word is ‘ collecting ’ ” {rj). 

2. [With regard to an averment in the preamble of a statute. 
Lord Coke says (on Littleton, bk. 1, 19 b) : By the authority 
of our author the rehearsal or preamble of a statute is to be 
taken for truth, for it cannot l3e thought that a statute that is 
made by authority of the whole realm, as well as of the King 
and of the Lords spiritual and temporal, and of all the«* 
Commons, wLl recite a thing against the truth.” But this 
proposition is too wide to be accepted as correct at the present 
day], and from the case of Leicester v. Ilaydon (1572), 
Plow'd. 398 (cited in Stead v. Carey (1845), 14 L. J. C. P. 182), 
it would appear doubtful whether the proposition was not too 
wide at the time it was made. [It is clear that a recital in an 


[e) A.-nei see Jamaica Hall. Co, v. AtL-Gcn,, (1893) A. 0. 127. 
(/) Vide ante^ pp. 63 et scq. 

(V) Qy^ “ collating.” 
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Act of Parliament may be used as evidence, but it is not 
conclusive evidence, and it is liable to be rebutted (/0-] 

But the erroneous declarations of the Legislature, though 
historically inconclusive as to the past, may create law as to the 
future, or may be prospectively, though not retrospectively, 
conclusive (i). 

In Merttens v. Ilif (1901) 1 Oh. 842, 852, Cozens-Hardy, L, 
said : “A mere recital in a local and personal Act of Parlia- be a 

ment, though admissible against persons claiming under the public or 
Act, is not conclusive, and the Court is at liberty to consider Act. 

the fact or the law to be different from the statement in the 
recitaP’ (A:). [And in R. v. SaiigJdon (1852), 22 L. J. M. G. 89, 

Lord Campbell said : “ A recital in a private Act is not con- 
clusive either in law or in fact, and this recital is merely 
evidence of the road being in Denton, and is therefore inad- 
missible against an estopx3el.’’ And in his judgment he added : 

Had there been anything amounting to an enactment that the 
road should be considered in Denton, that would have prevailed 
over the estoppel, but a mere recital in an Act of Parliament 
either of fact or law is not conclusive, and w’e are at liberty to 
consider the fact or the law to be different to the statement in 
the recital ” (/). And in the Wharton Reerage Claim (1844), 

12 CL & P. 295, in order to prove the relationship existing 
between different members of a certain family so as to sub- 
stantiate part of the pedigree, a private Act of Parliament 
describing the relationship was offered in evidence. Upon this 
the Lord Chancellor said : “It is very strong eUdence, for it is 
the well-known practice of this House not to allow^ the insertion 
of such a statement in the recitals of a private Act unless the 
truth of that statement has been previously proved to the 
satisfaction of the judges to whom the Bill was referred (?>?)•] 

3. “ That, in fact, the language of an Act of Parliament may Incorrect 
be founded on some mistake, and that words may be clumsily 

[h) Tide ante, pp. IB'S — 189. lu Dwyer v. Pori Arthur (1893), 22 Canada, 

241, an erroneous recital was held to be ineffective. 

(i) ‘^‘Even if it could be proved that the Legislature was deceived, it would 
not be competent for a Court of law to disregard its enactments. If a mistake 
has been made the Legislature alone can correct it” : Labrador Co. v. A., (1893) 

C. 123. 

(Jc) See DuJce of Beaufort v. Smith (1849), 4 Ex. 470, Parke, B. “You cannot 
saj,” said Willes, J., in Mills v. Mayor of Colchester (isGT), 36 L. J. C. P. 214, 

“ the statute cannot be looked to, but . . . that what is stated in the statute is 
not to be taken as a proof of any matter of fact or law.” See also Taylor on 
Evidence (10th ed.), s. 1660. 

{1) In Pdinburgh Pail. Co. v. Linlitligoio (1860), 3 Macq. H. L. 

(Sc.) 704, the Lord C . • •« ’• jjord Campbell) said : “ The recitals in a statute 

cannot bind those who are not within the enacting part.” For decisions in the 
American Courts to the same effect see Sedgwick, Statutory Law (2ud ed.), 44. 

(m) In the Shrewsbury Peerage claim (1857), 7 H. L. C. at p. 13, Lord 
St. Leonards said : “ That used to be the practice, hut it is not so now, ’ The 
evidence in support of private Bills is not now submitted to and reported on by 
the judges, and future recitals will not therefore be evidence.” The practice 
only applied to private estate Bills : see 2 Clifford, 769. 

E E 2 
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used, I do not deny. But I do not think it is competent to any 
Court to proceed upon the assumj)tion that the Legislature has 
made a mistake. Whatever the real fact may he, I think a 
Court of law is bound to proceed upon the assumption that the 
Legislature is an ideal person that does not make mistakes [n). 

“ We ought in general/’ said Lord Blackburn in Young v. 
Maijor^ (^6'., of Lecnnington (1883), 8 App. Gas. 52('>, ‘‘in con- 
struing an Act of Parliament, to assume that the Legislature 
knows the existing state of the law ” (o). In other words, it is 
jDresumed that the Legislature has informed itself as to the 
state of the law on any subject as to which it undertakes to 
legislate ; for example, if the Legislature amends a statute 
which has received a judicial interpretation, it is presumed that 
the Legislature was acquainted with that interpretation at the 
time it amended the statute (p). [Thus, in Mulcahg v. R. 
(1868), L. E. 3 H. L. 306, at p. 319, the jufiges said of the 
Treason Act, 1796 (36 Greo. 3, c. 7), that statute did in terms 
sanction and embody the received interpretation of the Statute 
of Treasons (25 Ed. 3, stat. 5, c. 2), with which it must be pre- 
sumed that the Legislature was acquainted, and which it left 
undisturbed.” But if it appears from the wording of an Act of 
Parliament that the Legislature was under some misapprehen- 
sion as to the state of the law on a particular subject, such a 
misapprehension “would not,” as was said by Oockburn, C.J., 
in Earl of Shreicsburg v. Scott (1859), 29 L. j. 0. P. 53, “ have 
the effect of making that the law which the Legislatm^e had 
erroneously assumed it to be.” Thus, in Molhco, March 8^ Co. 
V. Court of Wards (1872), L. E. 4 P. C. 419, 437, the Judicial 
Committee said : “ Some reliance was placed on the 28 & 29 
Yict. c. 86, s. 1, which enacts that the advance of money to a 
firm upon a contract that the lender should receive a rate of in- 
terest varying with the profits, or a share of the profits, shall not 
of itself constitute the lender a partner, or render him resx^on- 
sible as such. It was argued that this raised an implication that 
the lender was so responsible by the law existing before the 
passing of the Act. The enactment is no doubt entitled to 
great weight as evidence of the law, but it is by no means con- 
clusive, and when the existing law is shown to be different from 
that which the Legislature supposed it to be, the implication 
arising from the statute cannot operate as a negation of its 
existence ” (g).] 

(;?) Income Tax Commissioners y, Femsel, (1891) A. 0. 549, Halsburj, L.C.; 
and see ante^ p. 418. 

(o) See also R. v. TTatford (1846), 9 Q,. B. 626, at p. 635, Denman, L.C.J. 

(i?) Tills is so even in technical matters, such as the difference between the 
existing courses of practice in Bankruptcy and in Chancery; ” Kelloch' s case 
(1868), 3 Gh. App. 781, Selwyn, L.J. 

{q) [The following dicta also bear out this principle. In Rx qcartc Lloyd 
(1851), 1 Sim. N. S. 250, Lord Cranworth, Y.-C., said: The Legislature . . . 
are not interpreters of the law, and Courts of justice are not bound by a mistake 
of the Legislature as to what the existing law is.” In Metcalfe v. Hanson 
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[At tlie same time it must be borne in mind that if we find a Enunciation 
rule of law enunciated in the preamble to a statute, or if it statute of 
appears from the language of the statute that the Legislature has 
acted upon the idea that such a rule existed, it is very strong strong evi- 
eviclence of what the law on the subject actually is, and, as was 
said by Lord Campbell in E. v. Treamrij (1851), 20 L. J. U. B. ^ 

312, “ the burden of proving that the Legislature has fallen into 
a mistake is cast upon those who say sod^ Also, a rule of law 
may be sometimes found so distinctly recognised in a statu- 
tory enactment that to deny the existence of the rule of law 
would be in fact to abrogate the statute. Thus, in Norton v. 

Spooner (1854), 9 Moore, P. 0. 103, it was argued that an action 
for damages for crvm. con, would not lie by the Boman Dutch law 
prevailing in British Guiana. But it appeared that by a legisla- 
tive Act of the colony, No. 22 of 1844, it was enacted that 

-whenever any action shall be brought ... to procure repara- 
tion for pecuniary damages . . . for criminal conversation with 
any wife,’’ certain formalities therein prescribed shall be observed 
as to the trial of such an action before a judge and jury of 
tw'elve men. ‘‘Their lordships quite agree,” said the judicial 
Committee, “ that the main object of this ordinance was to intro- 
duce and regulate the trial by jury, but when an Act of the 
Legislature declares that an action for a particular wrong shall 
be tried in a particular w^ay ... it appears to their lordships 
that it would be no less than monstrous to say that a cause 
of action thus recognised and provided for shall be treated as no 
cause of action at all. This goes far beyond a recital in an Act 
of legislation, which may ... be often not conclusive. This is 
an express and distinct enactment, that if an action be brought 
for such a cause as that now under consideration . . . such and 
such shall be the consequences” (r).] 

4. [As a general rule [s*) a Court of law is not authorised to Obvious mis- 
supply a cmuS: omimis,, or to alter the language of a statute for in a 
the purpose of supplying a meaning, if the language used in the 
statute is incapable of one, even though they may be of opinion 


(1866), L. n, 1 H. L. 250, Lord Cranworth said : ‘‘ISTo doubt tlie !,'■ Li'I'ilii'-r 
may have mistaken the law as to the effect of the former statute.” in li. v. 
Haughtcn (1853), 22 L. J. M. C. 89, 92, Lord Campbell said: A mere recital in 
an Act of Parliament, either of fact or of law, is not conclusive, and we are at 
liberty to consider the fact or the law to be different from the statement in the 
recital.” This dictum was cited by Lord Chelmsford in Merseij Docks y. Cameron 
(1865), 11 H. L. C. 443, 518. in Camhndgc 'Umversity v. Dryer (1812), 16 
East, 317, 326, Le Blanc, J., said as follows : “If the Court are clear in their 
construction of an Act, they are hound to give effect to that construction, 
although they should be of opinion that an erroneous construction has been put 
upon it by other Acts.”] In Dewell v. Burdick (1885), 10 App. Cas. 105, Lord 
Bramwell pointed out two statements of law in the preamble of a statute which 
were, in his opinion, inaccurate. 

{}') As to error in transcribing a statute, see Torke's case (1888), 15 Ont. Eep. 
625, 629. 

(<-•) Aide, p. 71. 
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that a mistake has been made in drawing the Act (?").] 
Whether,’^ said Jessel, M.E., in Laird Briggs (1881), 19 
Ch. D. 33, we can alter the word conveniexit ’ in s. 8 of 2 & 3 
Will. 4, c. 71, by putting in the word ‘ easement^ instead, is a 
question of very considerable difficulty. A judge may take the 
view that sect. 8, as it stands, is so absurd that the word ^ con- 
venient ’ cannot stand there ; but that does not quite conclude 
the question as to whether you can insert another word. All I 
wish to say is, that I think the question is open for discussion.’’ 
In Lyde v. Barnard (1836), 1 M. & W. 101, 123, Lord Abinger 
said that the word upon,” in 9 Gieo. 4, c. 14, s. 6, “ must be re- 
jected as nonsensical;” but Parke, B., at p. 115, after observing 
that “ the words of the clause were clearly inaccurate, pro- 
bably through a mistake in the transcriber into the Parliamen- 
tary Poll,” added, We must make an alteration in order to 
complete the sense, and must either transpose so]?ae words or in- 
terpolate others.” [Thus, in Green v. IVood (1845), 7 Q,. B. 
178, it w^as suggested that the words in 3 Geo. 4, c. 39, s. 2, 
‘^unless judgment shall have been signed or execution issued 
should be read unless judgment shall have been signed and 
execution leviecV^^ because the last three words, as they stood, 
were incapable of a meaning. To give an effectual meaning,” 
said Lord Denman, 0. J., we must alter not only ^ or ’ into 
^ and,’ but ‘ issued ’ into ^ levied.’ It is extremely probable that 
this would express what the Legislative meant. But we cannot 
do this.” And Patteson, I., added : It is clear to my mind 
that some mistake has occiuTed in drawing this Act . . . But I 
do not think we should be justified in making the alterations 
contended for. It is best to say that the words have no meaning 
at all.” But if there is an obvious misprint in an Act of Parlia- 
ment the Courts will not be bound by the letter of the Act, but 
will take care that its plain meaning is carried out. It is oiv 
duty,” said Tindal, C.J., in Everett v. Wells (1841), 2 M. & G. 
269, 277, neither to add to nor to take away from a statute, un- 
less we see good grounds for thinking that the Legislature 
intended something which it has failed precisely to express.” 
Thus, in The Chancellor of Oxford -\r Bishop of Coventry (1615), 
10 Co. Eep, 57 5, it was resolved that “ when the description of 
a corporation in an Act of Parliament is such that the true cor- 
p)oration intended is apparent . . . though the name of the 
corporation is not precisely followed, yet the Act of Parliament 
shall take effect.” So in A. v. Wilcock (1845), 7 Q. B. 317, 321, 
at p. 338, Lord Denman, C. J,, said : The question is whether 
the Act of 17 Geo. 3, c. 56, was repealed by 58 Geo. 3, c. 51, 


[t] [A curious mistake was made in the Customs Consolidation Act, 1876 
(39 & 40 Viet. c. 36), for in sect. 268 it is enacted that no action shall be com- 
menced against a coastguard officer until one month next after noti(ie in \v 3 -itiiig, 
but in sect. 272 it is enacted that eveiy action against such officer shall be 
commenced within one month.”] 
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whioli repeals ^ an Act passed in tlie IStli year of ’ Greo. III., 
entitled ^ an Act for/ &e., and here is set out the title of 17 
Greo. 3, c. 56, not that of any Act passed in the loth year of 
Greo. III., nor, as we presume, of any other Act whatever. A 
mistake has been committed by the Legislature ; but having 
regard to the .-■d.;*.- and looking to the mere contents 

of the Act itself, we cannot doubt that the intention was to 
repeal the Act of 17 Leo. 3, and that the incorrect year must be 
rejected’’ (u).'] 

When the Koyal assent is given by commission, the Bills to Correction by 
which the assent is to apply are specified in the commission by officials of 
the statutory short titles given to them by clauses in the Bills. 

The effect of this appears to be that any error in the print of 

an Act so assented to can on discovery be corrected at any time, 

inasmuch as what is assented to is not a particular written or 

printed paper, but the Bill, the whole Bill, and nothing but the 

Bill ; and if the statute is printed and circulated from any copy 

other than that which has passed between the Houses, the error 

can be set right. The first print issued of the Education Act, 5-1 Sc 55 Viet. 

1891, was withdrawn, and a new print issued. The competence 

of public officials to take this step depends on a question of 

fact, viz., whether the first issue was or was not printed from the 

proper copy. The printers and officials clearly have no power 

to alter in any way the copy assented to, and it is for the judges, 

or in the last resort for the Legislature, to correct the error. 

[An evidently accidental omission in the schedule to an Act Accidental 
may be supjilied. Thus, in E, v. Straclian (1872), L. E. 7 g^^eXle^ay 
U. B. 465, it appeared that by 33 & 34 Yict. c. 97, sch., sub tit. be corrected.^ 
Yoting Paper, any instrument for the purpose of voting by 
any person entitled to vote at any meeting ” was to be stamped 
with a Id. stamp. It was argued that the expression ^^at any 
meeting ” included the assembling of the town council to elect 
aldermen, and that, consequently, all voting papers used at such 
elections must be stamped. But the Court held otherwise, on 
the ground that it could never have been the intention of the 
Legislature by such an enactment as this to alter the whole 
system of voting at public elections. “We must take it,” said 
Cockburn, C.J., “that this schedule having been alphabetically 
arranged, instead of as in the former Act, there has been an 
accidental omismn of some words of reference, such as the word 
‘such?”] 

[In the United States a different rule seems to be applied Otherwise in 
with regard to clerical errors in statutes. In 1872 an Act of 
Congress was passed which contained a clause exempting from 

{u) Similarly with, regard to an obvious mistake in a will, Lord Brougham 
said in Langston v. Langston (IS34), 2 01. & F. 194, 240: ‘‘Anyone who reads 
this will cannot doubt that some mistake must have happened, and that is a 
legitimate ground in construing’ an instrument, because that is a reason derived, 
not dehors the instrument, but one for which you have not to travel from the 
four corners of the instrument itself.” 
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tlie 20 ipev cent, ad mhrem duty fruit-plants, tropical and semi- 
tropical/^ but in the engrossed Act of Congress a comma was 
substituted by a clerical error for the hyphen, and consequently 
the exempting words stood thus, fruit, plants, tropical and 
semi-tropical.’’ In consequence of this mistake, certain Bahama 
traders brought actions in the United States Courts to recover 
the 20 per cent, ad Talomn duty that they had been compelled 
to pay upon tropical fruit subsequent to the 6th of June, 1872. 
The United States Grovernment allowed the actions to go by 
default, as the Secretary of the Treasury decided that the clerical 
error rendered a new Act of Congress necessary to enforce any 
duty upon tropical fruit, and the United States Grovernment 
repaid to the Bahama traders some 50,000 dollars in conse- 
quence of this mistake (ii?).] 

In a recent ease before the Supreme Court of the United 
States arising out of the Mclvinley Act, it was^ contended that 
the Act was unconstitutional, on account of the omission of the 
tobacco rebate section from the Bill as signed by the President, 
and that the omission of the section by the enrolling clerk, 
whether due to accident or fraud, avoided the Act, although 
the Bill was reported to the President and signed as a law (y). 
But the Supreme Court decided the law to be valid (:;). 


{x] See tlie Blue-Book of the Bahamas for the year 1873, published in ‘ ‘ Papers 
relating to H.M.’s Colonial Possessions, Part I. 1875.” 

(y) Field Y. Clarke (1891), 143 U. S. 661. 

(;:) Vide ante, p. 36. 
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1. The term penal statute,” if employed without qualification, 
is ambiguous {a). For most, if not all, Acts containing a 
command or proliibition contain also some express penalty or 
sanction for disobedience to the command or prohibition which 
they contain, and where they are silent as to the sanction for 
disobedience to their commands or prohibitions the common law 
or the received rules of construction import into them the appro- 
priate sanction — dc., where the disobedience affects the public 
interests, liability to indictment for misdemeanoim (h) ; and 
where it affects private interests, liability to action by the 
person injmed by the disobedience ic). 

From the point of view of a pleader a penal statute is one 
upon which an action for penalties can be brought by a public 
officer, by a common informer, with or without the consent of the 
Attorney-Greneral, or by a person aggrieved. But “ penal Act '' 
in its wider sense includes every statute creating an offence 
against the State, whatever the character of the penalty for the 
offence. And the expression penal,” as used in the inter- 
national rule that one State will not execute the penal laws of 
another,” applies “ not only to prosecutions and sentences for 
crimes and misdemeanours, but also to all suits in favour of the 


(tf) Vide Siintington v. (1893) A. C. 150. 

\b) R. V. Hall, (1891) 1 Q. B. 747, ante, p. 207. 
{e) Vide ante, pp. 212 et seq. 


Penal Act an 

ambiguous 

term. 



426 


Definition, and Construction ofi Penal Acts, 


Cause of tlie 
ambiguity. 


State for the recovery of 'penalties for any violation of statutes 
for the protection of its revenue or other municipal laws, and to 
all judgments for such penalties” {d). The English Courts 
will examine the terms of a foreign Act to see whether it is or 
is not a penal lav/, and in their examination will not be bound 
down by the construction put upon the Act in the State to 
which it belongs {e)^ otherwise an English Court might be 
bound to enforce a foreign law which it deemed penal on the 
strength of foreign decisions that it was not penal. 

The cause of the ambiguity is that statutes fall, from the 
point of view of penalty or sanction, into three, and not into 
two classes, viz. : 

(1) Acts enforceable by criminal remedies ; 

(2) Acts enforceable by civil remedies by way of damages ; 

(3) Acts enforceable by civil remedies in the form of penalty, 

forfeiture, or disability. ^ 

Into the third class fall those now comparatively rare Acts in 
which the sanction for disobedience consists in the right to sue 
or inform for a specific penalty by civil procedime, i.e. by what 
is properly called a penal action. The object of such statutes is 
punishment, and the sum recoverable thereunder, whether called 
penalty or damage, is not assessed with a view of compensating 
the ]plaintifi {f). They fall into three subdivisions : 

(a) Actions by the Attorney- Greneral or a public official ; 

(b) Actions by common informers ; and 

(cj Actions by persons aggrieved (p) . 

(a) and (b) are in substance the same. The right of a private 
prosecutor to proceed in a criminal case is theoretically a right 
to act for the Crown. The prosecutor (since the' abolition of 
appeals) recovers nothing to himself by the prosecution, except 
in the case of offences under the Larceny Act, 1861 fi). But in 
penal actions the common informer usually obtains by specific 
statutory provision (/) the wEole or part of the “blood- 
money” (It), 

(c) differs from an ordinary civil action only in that the sum 
recoverable is liquidated. It is not a penal law within the 
meaning of international law (/). 


{d) State of Wisconsm y. Felican lyisurance Society (1887), 127 JJ. S. ^265, 
approved in Ihmtuigtooi v. Attrill, (1893) A. C. 150, 

Huntington v. Attrill, ithi supra, 

(/) Thomson v. Lord Clanmorris, (1900) 1 Oil. 718, 725, Lindley, M.R. ; and 
see Saunders v. Wiel^ (1892) 2 Q. B. 321. 

[g) As to the period of limitation for such actions, see 3 & 4 'Will. 4, c. 42, 
s. 3, and Thomson v. Lord Clanmorris^ ubi supra. 

{h) See sect. 100 of that Act as modified by sect. 24, sub-sect, 2, of the Sale of 
Goods Act, 1893 (56 & 57 Viet. c. 71). 

(i) LradJaugh v. Clarice (1883), 8 App. Gas. 354. 

(d'j A term now used opprobriously, but surviving from the ancient Saxon 
law and the procedure by appeal. 

(Z) ILuntington Y . Attrill^ (1893) A. C. 150. 
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The question whether an Act is or is not penal is now in 
civil cases material for four reasons only : 

(1) With respect to discovery, inasmuch as equity practice 

has dealt with such actions as so far criminal in their 
nature as to refuse to assist the plaintiff hy interroga- 
tion of the defendant ; 

(2) With respect to the need of leave of the Court for com- 

promise of the action ; 

(3) With respect to venue, which in penal actions was usually 

local ; and 

(4) With respect to the right of appeal, for if a penal action 

were held to' he “a criminal cause or matter,’’ no 
appeal would lie to the Court of Appeal. 

With reference to criminal law it is material for the pinpose 
of deciding whether disobedience to an Act is or is not a 
misdemeanour, hut this question can only arise in the absence 
of a specific sanction in the Act itself i^n). 

The following rules apply for deciding where statutes are or 
are not to be deemed penal : 

(1) Prima facie, the imposition of a fine or penalty or for- 
feiture by a statute makes the procedure criminal (c). 

AVhere a proceeding is one to enforce a penalty, or 
where a proceeding is one — not that must end in a 
penalty, because the decision may be in favour of the 
person against whom it is taken — but where the pro- 
ceeding is of such a nature that it may result in a 
penalty, it is a penal proceeding” {p). Lord Fitz- 
gerald in BracllaufjJi v. Clarhe (1882), 8 App. Cas. 
354, 383, thus laid down the rule to be deduced from 
the old authorities {q) : Where it is ordained by 
statute that for feasance, misfeasance, or nonfeasance 
the offender shall forfeit a sum of money, and it is not 
expressed to whom he forfeits it, in all such cases the 
forfeiture shall be intended for the Queen, save in 
cases where the penalty is assessed as compensation to 
the party injured ” (r). 


[m) Local veni-ie in actions under statutes prior to 1875 was abolished by 
Ord. XXX VU, r. 1, of the Supreme Court Uules of 1875, and was not revived 
by the B. S. 0. 1883 : Buckley v. Hull Bocks Co,, (1893) 2 Q. B. 93 ; and by the 
Public ^Authorities Protection Act, 1893 (56 & 57 Viet. c. 61), it is abolished as 
to all proceedings to which that Act applies. 

See X. V. Tyler, (1891) 2 Q. B. 588, 592, Bowen, L.J. ; and c/jUe, pp. 207, 

219. 

(o) Mellor v. Bcuham (1880), 5 Q. B. B. 467 ; X. v. Whitchurch (1881), 7 
Q. B. B. 534 ; li. v. Baget (ISSl), 8 Q. B. B. 157, Field, J. ; Ejo parte ISchofidd, 
(1891) 2 Q. B. 428. 

(p) Berhy Corporatio?} v. Bertyshire County Go^meil, (1897) A. G. 550, 552, 
Lord Herschell. 

(fi) Bacon, Abr. tit. p. lo. 

(r) Of. Llewellyn v. . . ‘ '' Bail. Co., (1898) 1 Q. B. 473, on sect. 53 

of the Bailways Glauses Acc, io4o, under which the penalties go in certain 
events to the road authority, in other cases to private owners. 


Buies for 
deciding 
whether an 
Act is penal. 
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39 & 40 Viet, 
c. 75, 


(2) That the fine, penalty, or forfeiture is payable to an 

individual does not p<?r se render the remedy civil (. 5 ) . 

(3) But where the penalty is recoverable by action of debt 

the remedy is civil. Even in this case the action may 
not be compromised without the leave of the Court [t)^ 
and a collusive action for penalties is both unlawful \u) 
and ineffectual (.r), 

(4) In certain cases the penalty has been held to be in truth 

liquidated damage, and not a penalty in the stricter 
sense ijj). Where an Act imposes a penalty for its 
contravention, the question arises whether the joenalty 
is inflicted by way of punishment or by way of com- 
pensation for the breach. If the former, the contra- 
vention is a criminal offence, and even if the sole 
remedy for the offence is the statutory penalty, the 
contravention is none the less criminal^ (^r). 

(5) In certain other cases, the penalty being recoverable only 

by a person aggrieved, the action is deemed so far 
penal that discovery in aid of it is not permitted (ci). 

(6) An Act may be remedial from one point of view and 

penal from another. 

[In Stanleij v. Wharton (1821), 9 Price, 301, it 
w^as argued that 11 Greo. 2, c. 19, s. 3, which 
enacted that any person shall wilfully .... 
assist any tenant in fraudulently conveying away or 
concealing any part of his goods, every person so 
offending shall forfeit and pay to the landlord . . . 
double the value of the goods ... to be recovered by 
action of debt,” was a penal Act. But,” said 
Graham, B., this Act is clearly distinguishable from 
those Acts which impose penalties,” and is entirely 
and purely remedial.”] But in Hohhs v. Hnclson 
(1890), 25 U. B. D. 232, the same Act was held so far 
penal that discovery could not be obtained in an action 
brought u29on it. [In Fv parte Pearson (1873), L, E. 8 
Ch. App. 067, 673, James, L.J., declined to treat sect, 6 
of the jBankruptcy Act, 1869, dealing with fraudulent 
transfers, as a penal statute], and in Derby Corporation 
V. Derbyshire County Council^ (1897) App. Cas. 550, it 
was held that the Eivers Pollution Prevention Act, 
1876, which created an offence, but authorisecT -pro- 

{s) li. V. Farjet (1881), 8 Q. B. D. 157, following llearne y. Gorton (1859), 

2 E. & E. 66. See F, v, Tyler, (1891) 2 Q. B. 588. 

{i) See E. S. C. 1883, Ord. L. rr. 13, 14, 15. 

{u) 4 Hen. 7, c. 20. 

Girdlestone v. Brighton Aquarium Co. (1878), 3 Ex. I). 137 ; 4 Ex. B. 107. 
\y) See Feei'e y. Gibson, (1891) 1 Q. B. 652. 

(c) F. Y. Tyler, (1891) 2 Q. B. 598, Kay, L.J. ; cf. Musgrove y. Chung Teeonci 
Toy, (1891) A. C. 272. 

\a) See the cases as to forfeiture discussed in Farl of Mexborougli x. Whit wood 
U. D. a, (1897) 2 Q. B. Ill, 
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ceedings in a Comity Court for an order to abstain 
from committing* the offence, was, so far as the County 
Court proceedings were concerned, not a penal statute. 

2. [It is said that penal statutes must be construed strictly — 
d(?., that when the Legislature imposes a penalty, the words 
imposing it must be clear and distinct’^ (Z<)], and in TiicJ: v. 
Friester (1887), 19 Q. B. I). 629, 638 (c), Lord Esher, M.R., 
said with reference to sect. 6 of the Copyright Act (2o & 26 
Yict. c. 68) : “We must be very careful in construing that 
section, because it imposes a penalty. If there is a reasonable 
interpretation which will avoid the penalty in any particular 
case, we must adopt that construction.'” But this rule must be 
read as applicable, if at all, only to penalties of a quasi- 
public character, and not to Acts creating penalties for infrac- 
tions of general law which are in the nature of purely civil 
remedies {cl). The rules laid down in Heijdon^ s case (1584), 3 
Co. Eep. 8 (c),^or the construction of obscurely penned statutes 
are there said to apply to “ penal” as well as to other statutes. 
[In Att.-Gren, v. Silleni {The Alexandra case) (1863), 33 L. J. Ex. 
92, 110; 2 H. & C. 431, 509, Pollock, C.B., said: “All the 
penal statutes there alluded to, and in all the places where that 
doctrine is to be met with, are statutes which create some dis- 
ability or forfeiture ; none of them are statutes creating a crime, 
and I think it is altogether a mistake to apply the resolutions in 
Hei/doids case to a criminal statute which creates a new offence. 
The distinction between a strict construction and a more free 
one has, no doubt, in modern times almost disappeared, and the 
question now is, what is the true construction of the statute ? 
I should say that in a criminal statute you must be quite sure 
that the offence charged is within the letter of the law.” This 
rule is said to be “ founded on the tenderness of the law for the 
rights of individuals, and on the plain principle that the power 
of punishment is vested in the Legislature, and not in the 
judicial department, for it is the Legislature, not the Court, 
which is to define a crime and ordain its punishment ” (/).] As 
to enactments creating crimes, the rule was adopted in fcivoreni 
vitce in respect of treason and capital felonies, and extended to 
misdemeanours. 

The question was of more importance in days when there was 
a disposition to introduce that species of criminal equity (y) 
whidi led to the dissolution of the Couid of Star Chamber. 
Blackstone lays down the rule thus {ji ) : “ The law of England 

[h] Willis V. Thorp (1875), L. R. 10 Q. B. 383, 386, Blackburn, J. 

(6-) Followed by CoUins, L.J., in. Sildcsheimer v. Faulkner^ (1901) 2 Ch. 552, 
561. 

{d) Vide JBhmiinfftou v- Attrill, (1893) A. C. 150. 

{e) Ante^ p. 95. 

( f) U, S. V- WiltUrger (1820), 5 Wlieatou (U. S.), 76, 95, Marshall, C.J. 

(y) Vide ante, pp. 99 et seq.^ “Construction by the Equity^’ of a statute; 
and see Co. Litt. (ed. Thomas), vol. i. p. 29, note Q, 

ill) 1 BL Comm. 88 (ed. Hargr.), note (37). 


Strict, con 
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does not allow of offences "by construction, and no case shall he 
holden to he reached by penal laws hut such as are within both 
the spirit and the letter of such law.’’ The floctrine upon which 
must be based the ratio decidendi of eases put upon constructive 
fraud (viz., estoppel by conduct), constructive notice or con- 
structive trusts, is inapplicable to the interpretation of a statute, 
and especially inapplicable to enactments dealing with crime or 
imposing penalties. Por there is no estoppel with relation to 
the construction of any instrument, though in particular cases 
the parties may be bound to adopt, for the purpose of regu- 
lating their rights or obligations under the instrument, a con- 
struction other than the true legal construction. ^ 

[The distinction between a strict and a liberal construction 
has almost disappeared with regard to all classes of statutes, so 
that all statutes, whether penal or not, are now construed by 
substantially the same rules. A hundred years ago,” said the 
Court in Lxjond case (1858), Bell C. C. 38, 45,^“ statutes were 
required to be perfectly precise, and resort wms not had to a 
reasonable construction of the Act, and thereby criminals were 
often allowed to escape. This is not the present mode of con- 
struing Acts of Parliament. They are construed now with 
reference to the true meaning and real intention of the Legis- 
lature.” Therefore, although the common distinction,” as 
Pollock, C.B., said in ISficJiohon v. Fields (1862), 31 L. J. Ex. 
233, 235 ; 7 H. & N. 810 {i), taken between penal Acts and 
remedial Acts, that the former are to be construed strictly and 
the others are to be construed liberally, is not a distinction, 
perhaps, that ought to be erased from the mind of a judge,” 
yet the distinction now means little more than that penal pro- 
visions, like all others, are to be fairly construed according to 
the legislative intent as expressed in the enactment, 'the Courts 
refusing on the one hand to extend the punishment to cases 
which are not clearly embraced in them, and on the other 
ecjually refusing, by any mere verbal nicety, forced construction, 
or equitable inteiqaretation to exonerate parties plainly 'within 
their scope ” (Z*). In Stephenson v. Rigginson (1852), 3 H. L. C. 
638, 686, the rule w^as thus stated by Lord Truro : “ In con- 
struing an Act of Parliament, every word must be understood 
according to the legal meaning, unless it shall appear from the 
context that the Legislature has used it in a popular or more 
enlarged sense. That is the general rule, but in a penal emct- 
ment, where you depart from the ordinary meaning of the 

6) Cf. tEx parte Matin (1890), 11 N”. S. W. Eep. Law, 348, where this rule was 
applied to a revenue Act. 

(A-) Sedgwick, Statutory Law (2nd ed. p. 282), cited in Att.-Gen. v. SUIcm 
(1862), 2 H. & C. 531, hy Bramwen, B,, who there calls it '' a passage in which 
good sense, force and propriety of language, are equally conspicuous, and which 
is amply home out by the authorities, English and American, which are cited in 
support of it.” 
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words used, tlie inteution of tlie Legislature that those words 
should he understood in a more large or popular sense must 
plainly appear.” In Dicl^emon y. Fletcher (1873), L. E. 9 0. P. 

7, Brett, I., put the rule thus : Those who contend that a 
penalty may he inflicted must show that the words of the Act 
distinctly enact that under the circumstances it has been in- 
cuiTed. They must fail if the words are merely equally capable 
of a construction that would, and one that would not, inflict 
the penalty.” This principle of construction is thus accurately 
stated by Sedgwick : The more correct version of the doctrine 
appears to be that statutes of this class are to be fairly con- 
strued and faithfully applied according to the intent of the 
Legislature, without unwarrantable severity on the one hand or 
unjustifiable lenity on the other, in eases of doubt the Courts 
inclining to mercy” (/).] 

Where an enactment imposes a penalty for a criminal offence, 
a person agair^t whom it is sought to enforce the penalty is 
entitled to the benefit of any doubt which may arise on the con- 
struction of the enactment (in). Where there is an enactment 
which may entail penal consequences, you ought not to do 
violence to the language in order to bring ]Deople within it, but 
ought rather to take care that no one is brought within it who 
is not brought within it by express language” (?i). On the 
other hand, as said by Smith, L.J., in Lleicellyn v. Vale of 
Glamorgan Rail. Co., (1898) 1 0. B. 473, 478, “ when an Act 
(imposing a penalty) is open to two constructions, that construc- 
tion ought to be adopted which is the more reasonable and the 
better calculated to give effect to the expressed intention, which 
in this case is that the penalty shall be paid.” And while it is 
probably true that the principles of construction have been some- 
what relaxed in formality in modern days, yet at the same time 
strictness of statement is still valuable, especially in a case where 
the result may be highly penal (c), and the procedure indicated 
by a penal Act must be closely followed (p). 

[But penal statutes must never be construed so as to narrow Operation of 
the words of the statute to the exclusion of cases which those 
words in their ordinary acceptation would comprehend. The byt^rX. 
Judicial Committee in The Gauntlet (1872), L. E. 4 P. C. 184, 

191, said ; ‘‘No doubt all penal statutes are to be construed 
strictly — that is to say, the Court must see that the thing charged 
as an offence is within the plain meaning of the words used, and 
the Court must not strain the words on any notion that there 

if) Statutory Law (2nd ed.), p. 287, cited witii approval by Bramwell, B., in 
Fdey v. Fleteher (1858), 27 L. J. Ex. i06. 

[m) London Coimty Council v. Ayleobury Fairy Co.. (1898) 1 Q. B. 106, 109 
Wright, J. 

(«) Fumhall v. Schmidt (1882), 8 Q, B. D. at p. 608, Huddleston, B. 

(o) Cotterill v. Lcmpricrc (1890), 24 Q. B. D. 637, Coleridge, Q>d.\ of R y 
Brittleton (1884), 12 Q,. B. D. 266, 268. 

{p) See Smith v. Wood (1889), 24 Q. B. D. 23. 
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has been a slip or a casus^ omissus, or that tlie thing is so clearly 
within the mischief that it must have been intended to he in- 
cluded (q), and would have been included if thought of. On the 
other hand, the person charged has a right to say that the thing 
charged, although within the words, is not within the spirit of 
the enactment. But where the thing is brought within the 
words and within the spirit, there a penal enactment is to be 
construed, like any other instrument, according to the fair com- 
mon-sense meaning of the language used, and the Court is not 
to find or make any doubt or ambiguity in the language of a 
penal statute, w^here such doubt or ambiguity would clearly not 
be found or made in the same language in any other instrument.’’] 

[“When large enough words are used,” a prohibition may 
be extended so as to apply to something wdiich has come into 
existence since the passing of the Act. Thus, in Graves v. 
AsJford (lSb7), L. B. 2 C. P. 410, it was held that the piracy 
of a ]Dicture by means of photography w^as wdthirf the statutes of 
George II. and George III. (8 Geo. 2, c. 13, 7 Geo. 3, c. 38, 
17 Geo. 3, c. 57 j which were passed for the protection of artists 
and engravers, although photography was not a known art at 
the time those statutes w’ere passed. But in P. v. Smith (1870), 
L. E. 1 C. 0. E. 266, the question arose whether a person could 
be convicted under the Larceny Act, 1861 (24 & 25 Yict. c. 96), 
s. 91, of receiving a chattel, “knowing the same to have been 
feloniously stolen,” where the stealing of partnership property 
had been committed by a partner in a firm. The offence of 
larceny by a partner was not made felony until the passing of 
31 & 32 Yict. c. 116 ; consequently the question was whether 
24 & 25 Yict. c. 96 could be extended by implication so as to 
embrace an offence which was not felony at the time the Act 
was passed, and the Court held that it cotdd not be so extended.] 
This decision w^as approved and followed in E. v. Streeter, (1900) 
2 Q. B. 601, 0. 0. E., where it was held that a man jointly 
indicted with a married woman for receiving goods stolen by 
the woman from her husband was not liable to conviction under 
sect. 19 of the Larceny Act, 1861, because the larceny by the 
wife was not a felony at common law or under the Larceny Act, 
1861, but was a new felony created by 45 & 46 Yict. c. 75, 
ss. 12, 16 (r), 

(q) In Jenl'lnson v. Thomas (1790), 4 T. H. 666, Lord Kenyon said: ‘‘'We 
must not extend a penal law to other cases than those intended by the legis- 
lature, even though we th.inh; they come within the mischief intended to be 
remedied.” 

(r) In i?. Y. Tai/uc, (1906) 1 K. B. 97, he was held to be liable at common law. 
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1. [Subject to certain exceptions, it is essential,] to make any Mens rea must 
person liable for disobeying a penal statute, that something 
more should be proved than the act or omission prohibited: penalty can be 
i,e. that the act or omission was made with a particTilar motive enforced, 
or intention. [This principle is shortly expressed by the maxim 
of law, Actus non fadt reum nisi mens sit rea.'\ This rule is not 
applicable to ordinary civil wrongs. In the case of a civil 
nuisance, the intent of the defendant is immaterial ; and except 
in the cases of malicious prosecution or defamation on a privi- 
leged occasion, the proof of a bad intent is not necessary to 
give a cause of action {Allen v. Floods (1898) App. Oas. 1) («), 
though the defence of absolute accident without negligence 
may in certain cases be effectual {Btmileij v. Powell, (1891) 

1 Q. B. 86). In cases where the proceeding, whether civil or 
"Criminal in form, is for a statutory penalty independent of the 
civil damage to an individual, it seems to be accepted as the 
general rule that [if a person does an act in itself indifferent, 
it must be distinctly proved, before he can be said to have 
had “ a guilty mind,’’ that he did this indifferent act with a 
criminal intention ; but, if the act which he does is in itself un- 
lawful, then the person who does the act will be assumed to have 
had a criminal intention, and, if he fails to justify or excuse the 
doing of the act, the law will hold him to be guilty. This was 

{a) On this case see Quinn y. Leathern, (1901) A. C. 495, 508, 510. 
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clearly laid down by Lbrd Mansfield in P. v. Woodfall (1770), 
5 BniT. 2661, 2666. I told tbe jnry/^ said he, that where 
an act, in itself indifferent, becomes criimnal, if done with a 
particular intent, there the intent must be proved and found ; 
but when the act is in itself unlawful, the proof of justification 
or excuse lies on the defendant, and on failure thereof the law 
imphes a criminal intent.’^ Similarly, in P. v. Pixon (1814), 
3 M, &S. 11, 15, Lord EUenborough said: '^It is a universal 
principle that when a man is charged with doing an act, of which 
the probable consequences may be highly injurious, the intention 
[to injure] is an inference of law resulting from the doing 
the act’’ (b). In P. v. SicMn (1868), L. E. 3 Q.^ B.^360, it 
was held, in conformity with this rule, that the publication of a 
pamphlet called the Confessional Unmasked,’’ which contained 
a quantity of obscene matter, was a misdemeanour within the 
Obscene Publications Act, 1857 (20 & 21 Y^ict. c. 83), s. 1, 
and was not justified or excused by the fact that it had been 
published solely for the pm'pose of exposing the iniquity of the 
confessional. I do not think,” said Blaokbiun, J., that you 
could so construe this statute as to say that, whenever there is a 
wrongful act of this sort committed, you must take into con- 
sideration the intention and object of the party in committing 
it, and, if these are laudable, that that would justify the wrong- 
ful act.” And in Steele v. Brannan (1872), L. E. 7 0. P. 261 
where the same question was at issue, Bovill, O.J., said : “ The 
probable effect of the publication of this book being prejudicial 
to public morahty and decency, the appellant must be taken to 
have intended the natural consequences of such publication, even 
though the book were published with the objects referred to by 
his counsel.”] 

In P. V. Tohon {c) a question arose whether a woman could 
be convicted of bigamy who had married a second time, believ- 
ing, in good faith and upon reasonable grounds, that the first 
husband was dead. The act charged fell within the very words 
of the Offences against the Person Act, 1861 (24 & 25 Yict. 
c. 100), s. 57, whoever being married shall marry any other 
person during the life of the former husband or wife shall be 
guilty of felony,” and the prisoner could not bring herself 
within the exception, as her husband had not been continually 
absent for seven years last past. The Court were divided (nine 
to five) as to the proper answer to the question, and it T)ecame 
necessary to discuss the maxim, Actus non facit reuni nisi mens 
sit rea (cl), and to examine the decisions in which it has been 

{h) Cf. Gaijfonl v. Chouler, (1898) 1 Q. B. 316, a case on sect. 52 of the 
Malicious Damage Act, 1861 (24 & 25 Viet. c. 97). 

(c) (1889), 23 Q. B. D. 168. 

[d) The exemption of children from prosecution for crime is absolute up to 
seven, qualified up to fourteen years, Archbold, Cr. PL (23rd ed.), 22, 23. The 
validity of the plea of insanity to a charge of crime seems to rest on this maxim : 
iUd. p. 24. 
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applied, in order to extract some idea of its meaning and of its 
application to statutory offences. Cave, J., said (at p. 182) ; 
“ At common law an honest and reasonable belief in the existence 
of circumstances which, if true, would make the act for which a 
prisoner is indicted an innocent act, has always been held to be 
a good defence. This doctrine is embodied in the somewhat 
uncouth maxim. Actus non facit reum nisi mem sit rea. Honest and 
reasonable mistake stands, in fact, on the same footing as absence 
of the reasoning faculty, as in infancy, or perversion of that 
faculty, as in ffinacy. Instances of the existence of this common 
law doctrine will readily occur to the mind. So far as I am 
aware, it has never been suggested that these exceptions do not 
equally apply in the case of statutory offences imless they are 
excluded expressly or by necessary implication ’’ (e). Assuming 
the correctness of this view, the result reached by the learned 
judge can be at'^ained by reference to the ordinary rule of con- 
struction, that a rule of the common law, whether as to substantive 
or objective law, is not abrogated by statute, except by express 
provision or necessary im|)lication (/). In Bank of N. 8. W. v. 

(1897) App. Cas. 383, 389, the Judicial Committee said : 
“ It was strongly urged by the respondent’s counsel that, in 
order to the constitution of a crime, whether common law or 
statutory, there must be mens rea or theft of the accused, and 
that he may avoid conviction by showing that such mens did not 
exist. That is a proposition which their lordships are not con- 
cerned to dispute ; but the question whether a particular intent 
is made an element of the statutory crime, and when that is not 
the case, whether there was an absence of mens rea in the accused, 
are questions entirely different, and depend on different con- 
siderations. In cases where the statute requires a motive to be 
proved as an essential element of the crime, the prosecution 
must fail if it is not proved. On the other hand, the absence of 
mens rea really consists in an honest and reasonable belief by 
the accused of the existence of facts which, if true, would make 
the act charged against him innocent” (y). The rule abeady 
laid down {ante^ p. 286), that, where a statute creates a new 
kind of felony, the common law incidents of felony attach to 
the new statutory crime, appears to be applicable, not only to 
'Questions of procedure and forfeitm'e, but also to the evidence 
admissible to prove or disj)rove the commission of the crime. 

Sir James Stephen, in iJ. v. Tolson {loo. cit. p. 185), dealt with 


{$) THs rule is substantially that laid down by Brett, J., in y. Frince 
(1875), L. R. 2 0. C. R. 154, and adopted by Stephen, J., in R. v. Tolson, 
ibid. p. 190. 

(/) Vide ante, pp. 278 et seq. 

[g) As to this see Williamson v. JSforris, (1899) 1 Q. B. 7, where it was held 
that a servant of the Katchen Committee of the House of Commons could not 
be convicted of selling liquor contrary to sect. 3 of the Licensing Act, 1872 
(35 & 36 Viet. c. 94), it being found, that he merely acted under orders of the 
Committee. 


B F 2 
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tlie question from anotiier point of view: “My view of the 
subject is based upon a particular application of the doctrine 
usually, though I think not happily, described by the phrase, 
Non est reus rm me7is sit rea. Though the phiuse is in common 
use, I think it most unfortunate, and not only likely to mislead, 
but actually misleading, on the following grounds : — It natu- 
rally suggests that, apart from all particular definitions of 
crimes, such a thing exists as mens rea^ or guilty mind, which is 
always expressly or by implication involved in every definition. 

. . . To an unlegal mind it suggests that, by the l^fw of England, 
no act is a crime which is done from laudable motives — in other 
words, that immorality is essential to crime.’’ After discussing 
the history of the phrase, he went on thus (at p. 187) ; “ The 
principle involved appears to me, when fully considered, to 
amount to no more than this. The full definition of every crime 
contains, expressly or by implication, a proposijiion as to a state 
of mind. Therefore, if the mental element of any conduct 
alleged to be a crime is proved to have been absent in any given 
case, the crime so defined is not committed. Or again, if a 
crime is fully defined, nothing amounts to that crime which 
does not satisfy that definition (A) . Crimes are at the present 
day far more accurately defined, by statute or otherwise, than 
they formerly were. The mental element of most crimes is 
marked by one of the words ‘ maliciously,’ ^ fraudulently,’ 

‘ negligently,’ or ‘knowingly.’ But it is the general — I might, 

I think, say the invariable — practice of the Legislature to leave 
unexpressed some of the mental elements of crime. In all cases 
whatever, competent age, sanity, and some degree of freedom 
from some kind of coercion are assumed to be essential to crimi- 
nality, but I do not believe they are ever introduced into any 
statute by wLich any particular crime is defined.” 

In Copimi V. Moore, No. 2, (1898) 2 Q. B. 306, 311, 312, 
Lord liussell, L.C.J., said : “ The appellant’s contention was 
that the charge here preferred (under sect. 2 of the Merchandise 
Marks Act, 1887) was a criminal charge, and that the general 
principle of law" is ‘ Nemo reus est nisi mens sit rea.^ There is no 
doubt that this is the general rule, but it is subject to exceptions, 
and the question here is whether the j)resent case falls within the 
rule or within the exception. Apart from statute, exceptionr' 
have been engrafted upon the rule ; for example, in the case of 
P, V. Stephens (1866), L. B, 1 G. B. 702, the defendant was 
held liable on an indictment for obstructing navigation by 
throwing rubbish into a river from a quarry owned by him but 
managed by his son, although it w"as proved that the men 
employed at the quarry had been by order prohibited from 
doing the acts complained of. No doubt in that case the fact 
that the proceedings were only in form criminal was adverted to 


(A) Cf. Gundy v. Zccocy (1884), 13 Q. B. B. 207. 
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by tlie Judge who decided it, but the fact oremains that the 
defendant was criminally indicted ” (■/). 

Upon the principles thus laid down there seems to be general 
Judicial agreement, • and the whole difficulty arises on their 
application to particular definitions of ofiences ; i.e. in deciding 
whether the statute prohibits absolutely the acts defined as con- 
stituting an ofltence, or whether the prohibition is to be read 
with the common law qualification. The application must in 
every case turn on the wording of the particular enactment, or, 
in case of ambiguity (Z;), upon the governing intention of the 
Act in which it is contained, or the set of Acts relating to the 
subject-matter. And decisions on particular statutes are conse- 
quently of value only when they are in pari materia with the 
enactment under discussion, or are drawm in the same terms as 
that under reviewo These rules apply equally to Orders in 
Council or other instruments issued under statutory authority 
which create offences. 

It will be found that by using the words ‘^wilfully and 
maliciously,” or by specifying some special intent as an element 
of particular crimes, knowledge of fact is implicitly made part 
of the statutory definition of most modern definitions of crime; 
but there are some enactments of which this cannot be said {1), 
Although, prirnd facie and as a general rule, there must be 
a mind at fault before there can be a crime, it is not an 
inflexible rule, and a statute may relate to such a subject-matter 
and may be so framed as to make an act criminal whether there 
has been any intention to break the law or otherwise to do 
wrong, or not. There is a large body of municipal law in the 
present day which is so conceived. By-laws are constantly 
made regulating the width of thoroughfares, the height of 
buildings, the thickness of walls, and a variety of other matters 
necessary for the general welfare, health, or commerce, and such 
by-laws are enforced by the sanction of penalties, and the 
breach of them constitutes an offence, and is a criminal matter 
. . . and in such a ease the substance of the enactment is that 
a man shall take care that the statutory direction is obeyed, and 
that if he fails to do so he does so at his peril ” (m) . Mens rea 
may be dispensed with,” said Oockburn, C.I., in R, v. Sleep 
-».(1861), L. & 0. 44, at p. 52, ^‘by statute, although the terms 
which should induce us to infer that it is dispensed with must 
be veij strong.” There are enactments,” said Brett, J., in R. 
v. Prince (1875), L. B. 2 0. 0. B. 163, which by their form 
seem to constitute the prohibited acts into crimes, and by virtue 


(p See also Fearlcs, Gunston and Tee y. Ward, (1902) 2 K. B. 1, 11, Ohannell J. 
{h) See NichoUs v. Wall (1873), L. E,. 8 C. P. 322, 327, Keatings J. 

{1) E.g. 24 & 25 Viet. c. 100, s. 55 ; R. v. Rrince (1875), L. E. 2 0. C. E. 154 ; 
sect. 56, and sect. 4, but not sects. 5, 6, 7, of 48 & 49 Viet. c. 69 (Oriminal Law 
Amendment Act, 1885). 

[m) R. V. Tolson (1889), 23 Q. B. D. 173, Wills, J, 
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c. 70. 


of these enactments persons charged with the committal of the 
prohibited acts may be convicted in the absence of the know- 
ledge or intention supposed necessary to cemstitnte a mens rea. 
Such are enactments with regard to trespass in pursuit of game, 
or of piracy of literary or dramatic works {n)^ or the statutes 
passed to protect the revenue.’^ To these may be added enact- 
ments relating to. the sale of intoxicating liquors (6'), food (y;), 
and drugs {q)^ fertilizers, and feeding stuffs (r), and to weights 
and measures (-s) . And the reason why it is not necessary to 
prove the existence of a mens rea in persons charged Avith com- 
mitting offences against these enactments is because, as Brett, J., 
goes on to point out, they “ do not [really] constitute the pro- 
hibited acts into crimes, but only prohibit them for the purpose 
of protecting the individual interest of individual persons or 
of the revenue {t) ; and in a series of cases upon sect. 62 of the 
Malicious Damage Act, 1861, it has been held tli.at an offence is 
committed against the section by doing damage wilfully, though 
the damage is not done maliciously nor with intent to injure the 
owner of the property {u), 

[Another important general rule with regard to the operation 
of penal statutes is that before a person can be convicted under 
a penal statute it is necessary to prove either that he knew that 
he was doing the prohibited act, or that it happened either in 
consequence of his j)ersonal neglect or without his having any 
lawful excuse (^r).] If the accused was insane, under the 
present law he is found guilty but insane, and not acquitted for 
insanity as provided by the common law. But with reference 
to neglect the law is imchanged. [In JSficJiolls v. Sail (1873), 
L. R. 8 C. P. 322, a person had been convicted uncler the 
Contagious Diseases (Animals) Act, 1869, for neglecting to 
give notice of the fact that he had in his possession a diseased 
animal ; his defence was that he was not aware that the animal 
was diseased, and that, consequently, it was impossible for him 
to give notice of a fact of which he had no knowledge. On 
appeal, the conviction was quashed, on the ground that his 
defence was a good one, and that knowledge is an essential 
ingredient of the offence.” Por, as the Court said in Emmerton 
V. Mattheivs (1862), 31 L. J. Ex. 142, ‘^a salesman offering for 


{n) See mtUm v. ITajor (1875), L. E. 10 C. P. 662. 

{o) SherrasY. De Ruizc?i, (1895) 1 Q. B. 918; BmcnjY. JSfolloth, (1903) 2 E. B. 
269 ; 72 L. J. K. B. 620. 

{p) JDyhe v. Gower, (1892) 1 Q. B. 220. 

(q) of Fitzpatrick v. Kellp (1873), L. E. 8 Q. B. 337, 

(r) Laird v, Dobell, (1906) 1 K, B. 131 ; Corten v. West Sussex County Council, 
(1903) 72 L. J. K B. 514. 

(s) Cf. Great Western Fail, Co. v. Baillie (1864), 5 B. & S. 929. 

(t) Cf. Davies Y. Barvey (1874), L. E. 9 Q. B. 433, Lusb, J. ; and see Bond v. 
Evans (1888), 21 Q. B. B. 249. 

(u) Roper v. Knott, (1898) 1 Q. B. 868; Gardner v. Mansbridye (1887), 19 
Q. B. B. 217. 

(. 1 ;) Vide 4 Bl. Comm. 21. 
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sale a carcase with a defect of which he as not only ignorant, but 
has not any means of knowiedge, is not liable to any penalty, 
and does not, as a matter of law, impliedly warrant that the 
carcase is fit for human food’'(y). In Dickenson v. Fletcher 
(1873), L. E. 9 0. P. 1, an owner of a mine w^as indicted under 
the Mines Eegulation Act, 1860 (23 & 24 Viet. c. 151), for not 
having the safety lamps used in the mine examined and secimely 
locked by some duly authorised person. It was proved that the 
respondent had appointed a competent lamp-man, and that it 
was through his default that, on the occasion in question, the 
lamps had been given out unlocked. Upon these facts the 
magistrates had refused to convict, and, on ajDpeal, their decision 
was confirmed, on the ground that a person cannot be made 
liable to a penalty if there has been no neglect or default on his 
part.] But this rule is not absolute, and under the Sale of 
Food and Drugs Acts milk-sellers have been convicted for the 
acts of their seiwants vdthout any evidence of personal know- 
ledge or default iff ) . And under the Licensing Acts and the 
Merchandise Marks Acts convictions for contravention of the 
statutes have been supported against masters in respect of the 
violation of the statutes by a servant, if the act done was within 
the scope of his authority, even in disobedience to express direc- 
tions by the master {a ) . Some modern Acts substitute presump- 
tion for evidence, and throw on the accused the bm-den of 
establishing his innocence iff). But even under such Acts hona 
fide belief in facts wEich, if true, would make the act done no 
offence, excludes the j)resumption of guilt arising from proof 
that the act was done (c) , 

[A third important rule with regard to the operation of penal fide 
statutes is that a bond fide claim of right ousts the jurisdiction 
of an inferior court. This is not in reality a common law aiction^™" 
restriction so far as concerns justices of the j)eace, for ‘^^aU inferior 
summary jurisdiction is the creation of statute; and on the 6ourt. 
principle that title could not be intended to be decided by an 
inferior tribunal {d), there has arisen the well-established rule 
that every statute giving summary jurisdiction has the implied 
restriction as to title, and that the justices must hold their hands 


{y) But see Bostoeh v. Nieholson, (1904) 1 K. B. 725, as to sale of beer con- 
taining jpcisonous elements. 

(s) By he y. Goiver, (1892) 1 Q. B. 220. 

{a) Farher v. Alder^ (1899) 1 Q. B. 20 ; Coppen y. (No. 2), (1S9S)2 Q. B. 
30L* FoUce Commissiorm' v. Cartman^ (1896) 1 Q.B. 655, where all the authorities 
are collected. But see Williamson y. jSforris, (1899) 1 Q. B. 7. 

(5) F, Y. Kent Fustiees (1889), 24 Q. B. B. 181, Mathew, J. ; Copxnn^. Moore 
(No. 2), (1898) 2 Q. B. 306. 

[o) SJierras y. Be Rutzen, (1895) 1 Q. B. 918 ; Somerset y. Wade, (1894) 1 Q. B. 
674. Cf. Chisholm y. Boulton (1889), 22 Q. B. D. 741 ; Rider v. Wood (1859), 
2 E, & E. 343 ; decided on 4 Geo. 4, c. 34, s. 3 (rep.). 

id) See Archbold, Or. PL (23rd ed.), 33 ; White y. Feast (1872), L. B. 7 Q. B. 
353, 358 ; R. y. Clements, (1898) 1 Q. B. 556, 0. C. R. 
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if EL bond fide claim of right is set up ^fie). The rule of law,” 
said Blachhuru, J., in R, v. Stimjmn (1S63), 32 L. J. M. 0. 
210, ‘^^is that the justices are not to convict where a real 
question is raised between the parties as to the right. As soon 
as that is done the jurisdiction which before existed ceases, and 
the question ought to be left to be decided by a higher tribunal” 
But right But the rule of law must not be read as absolute, for it is 
must be one perfectly competent to the Legislature to qualify the restriction 
within such limits as seem good to them,” and the Courts must 
in each case adjudicate with reference to the laws of the 2 ^ articu- 
lar enactment giving or restricting the jurisdiction of the 
tribunal in question. The Legislature, therefore, having 
expressly stated the limit, it is not for us to impose any other 
limit; the express restriction supersedes the im23lied restric- 
tion” (/'). Thus in some statutes, as the Highway Acts, the 
terms used show that the justices are not to hold their hands 
even if a claim of right is set up {g). In Cornell v. Sanders 
(1862), 32 L. J. M. 0. 9, Cockburn, C.J., pointed out that 
the doctrine as to the jurisdiction of the justices being ousted 
by a claim of right applies only to a claim of right alleged by 
the defendant as a part of his case which he comes before the 
justices to set up. If he bond fide raises a question of title in him- 
self, the justices have no longer any jurisdiction to go on with 
the hearing ; but there must be some show of reason in the 
claiui, and it is not sufficient unless he satisfy the justices that 
there is some reasonable ground for his assertion of title.” A 
person, therefore, who makes a claim of right must be 23repared 
to show that the right he claims is one which can exist in law (A) , 
and, as Wightman, J., observed in the same case, if it appears 
that the title which he sets up in himself is “ not such a title as 
is known to the law,” the jurisdiction of the justices will not be 
ousted. Thus, in JRiidson v. M‘Rae (1864), 33 L. J. M. 0. 65, 
it ai^peared that a person had been convicted for unlawfully 
and wilfully attempting to take fish ” contrary to the Larceny 
Act, 1861 (24 & 25 Viet. c. 96), s. 24. It was proved that he 
claimed a right, as one of the public, to fish from a footpath 
wffiere the public had fished for sixty years previously. The 
justices held that he had acted and made his claim under a bond 
fide^ but mistaken, supposition that he had such a right. They 
also held that such a right could not be acquired in a non- 
navigable river, and consequently they convicted him. ^ On 
appeal, the conviction was U 2 ffield, on the ground that the right 

[e) White v. Feast (1872), L. B. 7 Q. B. 353, 3o8, Blackburn, J. 

(/) White V. Feast (1872), L. B. 7 Q,. B. 353, 357, Cockburn, C.J. 

[g) Log. cit. p, 358, Blackburn, J ; and see Leicester Urban Sanitary Authority 
V. Eollancl (1887), 57 L. J. M. G. 75. 

(h) See Hargreaves v. Fiddams (1875), L. B. 10 Q. B. 582 ; Fearce y. Scotcher 
(1882), 9 Q. B. D. 162; Simpson v. Wells (1872), L. B. 7 Q. B. 214; and 
Douglas’s Summarj Jurisdiction Procedure (8th ed.), p. 68. ’ 
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set up was a right that could not possibly exist in law, and that, 
consequently, the jurisdiction of the magistrates was not ousted.] 

In E. Y. French, (1902) 1 K. B. 637, on proceedings under tlm 
Offences against the Person Act, 1861, it was contended that 
the jurisdiction of the justices was ousted by the proviso in 
sect. 46 against the determination of assault cases ^^in which any 
question shall arise as to the title to any lands, &c.” The proviso 
was held not to apply to a case where two commoners quarrelled 
on the question where one of them was using his common rights 
to excess. 

2. In BracUaugliY. Clarke (1883), 8 App. Gas. 3o0, 3r58, Lord Who may sue 
Selborne said : It was acknowledged as an incontestable pro- penalty, 
position of law (i) ‘ that where a penalty is created by statute, 
and nothing is said as to who may recover it, and it is not 
created for the benefit of a party grieved {k), and the offence is 
not against an^ individual, it belongs to the Crown, and the 
Crown alone can maintain a suit for it.’ Bramwell, L.J., re- 
ferred to Comyns’ Digest, Forfeiture, C., as correctly laying 
down that doctrine. If it were necessary, many other authori- 
ties to the same effect might he mentioned. It reasons on a 
very plain and clear principle. No man can sue for that in 
which he has no interest ; and a common informer can have no 
interest in a penalty of this nature unless it is expressly or by 
necessary implication given to him by statute. The Crown, and 
the Crown alone, is charged generally with the execution and 
enforcement of penal laws enacted by public statutes for the 
public good, and is jiire gnihlico in all penalties imposed 

by such statutes, and therefore may sue for them in due course 
of law where no provision is made to the contrary. The onus is 
upon a common informer to show that the statute has conferred 
upon him a right of action to recover the particular penalty 
which he claims.” 

[‘^ It has been decided,” said the ludicial Committee in Joint or 
Del Campo v. E. (1837), 2 Moore, P. 0. 15, 18, ^^that, where several iia- 
the offence is made a joint offence by statute, the parties con- pe^jjty^. 
cerned are Kable to but one forfeitoe,” whereas, if a statute 
imposes a penalty for an offence, and expressly states that 

every person ” concerned in committing the offence shall be 
liable to the penalty, it has been held, in E. v. Dean (1843), 

12 M. & W. 39, that the penalty may be recovered against each 
person concerned, although only one offence has been committed. 

But if the statute does not expressly state whether, when only 
one offence has been committed, but more than one person has 
been concerned in committing the offence, the penalty shall be 
recoverable from each person concerned, it appears that the true 

(^) It would have befeu more accurate to say ‘ ‘ established rule of construc- 
tion.” 

ik) Including a corporation ; 52 & 53 Viet. c. 63, s. 2, sub-s. 2, post, p, 444. 
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rule is, that where the offence is in its natui’e single and eannot 
he severed, only one penalty is recoverable against all, whereas 
if the offence is in its nature severed, every person concerned 
may be separately guilty of it, and severally liable to pay the 
penalty. This was pointed out by Lord Mansfield in jR. v. Clarli 
(1777), 2 Cowp- 610, 612. “Where,” said he, “the offence is 
in its nature single and cannot be severed, there the penalty 
shall be only single, because, though several persons may join 
in committing it, it still constitutes but one offence. But where 
the offence is in its nature several, and where each person con- 
cerned may be separately guilty of it, there each offender is 
separately liable to the penalty, because the crime of each is 
distinct from the offence of the others, and each is j)unishable for 
his own crime. Bor instance, the offence created by 1 & 2 Ph. 
& Mar. c. 12, is ‘ the impoimding a distress in a wrong place."^ 
One, two, three, or four may impound it wrongfully ; it is still 
but one act of impounding ; it cannot be severeci ; it is but one 
offence, and therefore shall be satisfied by one forfeiture. So, 
under 6 Anne, c. 14, killing a hare is but one offence in its 
nature, whether one or twenty kill it ; it cannot be killed more 
than once. If partridges are netted by night, two, three, or 
more may draw the net, but still it constitutes but one offence.” 
But it was held in R, v. LittleeJiild (1871), L. P. 6 Q. B. 293, 
that the offence of “killing or taking any game ... on a 
Sunday,” in contravention of 1 & 2 Will. 4, c. 32, s. 3, is an 
offence which, as Lush, J., observed in that case, “ it is perfectly 
clear that two or more persons may commit,” and that they 
may be “jointly charged” but “separately convicted.” And 
it is important to come to a correct decision as to whether an 
offence is several or not, because, if an offence is several and a 
joint fine is imposed upon all the persons engaged in committing 
the offence, such a conviction would be bad and liable to be 
quashed. It was so held in Morgan v. Brown (1836), 4 A. & E. 
515, for, as it is said in Hawkins (P. G. bk. ii. c. 48, s. 18), 
“ otherwise one who hath paid his j)roportionate part might be 
continued in prison till all the others have also paid theirs, which 
would be in effect to punish him for the offence of another.”] 

[A question also sometimes arises whether the penalty imposed 
by a statute for doing some certain j)rohibited act is cumula- 
tive {!) or not, that is to say, whether, if the act is done by the 
same person more than once on the same day and at the same 
place, that person is liable to one penalty only or to a penalty 
for each time he does the act in question. The answer to this 
question will entirely depend upon the language employed by 
the Legislature (m), it being borne in mind, as was said 

(T) Penalties are also said to be cumulative wben a person by tbe same act 
commits two distinct and substantive offences: Saunders v. Baldy (1865), 
6P. &S. 791. 

[m) See Llewellyn v. Vole of Glamorgan Mail Co., (1898) 1 Q. B. 473, 476, 
CMtty, L.J. 
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by Bovill, C.J., in Garrett v. Messenger (1867), L, E. 2 C. P. 

585, tliat the Legislature intends that there should 

be more than one: penalty, that intention will no doubt be 
expressed in clear and unequivocal terms” {n). Thus, in 
Brooke v. MiUiken (1789), 8 T. E. 509, it appeared that it was 
enacted by 12 Greo. 2, c. 36, s. 1, that it shall not be lawful to 
import into this kingdom for sale any book . . . and if any 
person shall sell any such book . . . such offender shall forfeit 
5/. and double the value of every book which he shall so sell,” 
and it was held that a person who sold two such books to diffe- 
rent persons on the same day was liable to a penalty for each 
act of sale. So also in Ex parte Beal (1868), L. E. 3 Q. B. 387, 
it was held that, where a penalty of 10/. was imposed by 25 & 26 
Viet. c. 68, s. 6, “ if any person . . . shall sell any repetition 
copy or imitation of any work of the copyright of which he is 
not at the time^ being the proprietor,” a j^erson who sold ten 
copies at one time of such a work had committed ten separate 
offences, and was liable to be punished for each separately [o) . 

But if it is clear from the language used in the statute that, as 
Lord Mansfield said in Crepps v. Burden (1777), Cowp. 640, 
^L’epeated offences are not the object which the Legislature had 
in view in making the statute,” the penalty will not be con- 
sidered as cumulative. In that case it appeared that it was 
enacted by the Sunday Observance Act, 1679 (29 Ohas. 2, c. 7), 
s. 1, that no tradesman shall do or exercise any worldly labour 
upon the Lord’s Day, and that every person shall for every sucli 
offence forfeit the sum of five shillings,” and it was held that a 
person who sold small hot loaves four times on one Sunday had 
committed but one offence against the statute, and was liable to 
one penalty only. On the construction of the Act of Parlia- 
ment,” said Lord Mansfield, ^^the offence is, exercising his 
ordinary trade upon the Lord’s Day, and that without any 
fractions of a day, hours or minutes. It is but one entire 
offence, whether longer or shorter in point of duration ; so, 
whether it consist of one or of a number of particular acts. 

There is no idea conveyed by the Act itself that, if a tailor sews 
on the Lord’s Day, every stitch he takes is a separate offence, 
or if a shoemaker work for different customers at different times 
■^outhe same Sunday, that those are so many sejDarate and distinct 
offences.”] This decision was followed in Apothecaries'^ Co, v. 
Jones^\1898), 1 Q/. B. 89, where a number of other cases were 
discussed, and it was held that only one penalty was incurred 
under sect. 20 of the Apothecaries Act, 1815 (55 Greo. 3, c. 194), 
by an uncertifieated person, who practised as an apothecary, and 
attended three persons on the same day. 

, Penalties are also said to be cumulative when the same act or Alternative 

penalties. 

(%) Apothecaries^ Co, v. Jones^ (1893) 1 Q,. B, 89, and cases there cited. 

(o) As to mitigation of penalties, see Rildeslieimer v. Faulhiei', (1901) 2 Ch. 

552, C. A. 
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omission constitutes an pffence under two or more Acts. But 
this use of the term is now inaccurate, as such penalties are 
always alternative, and not cumulative. Section 2 (2) of the 
Interpretation Act, 1889, provides that where under any Act 
(whether general, local and personal, or private, and whether 
passed before or after January 1, 1890) any forfeiture or penalty 
is payable to a party aggrieved, it shall be payable to a body 
corporate in every case where that body is the party aggrieved (^;) . 
This does not alter the rule of common law that a corporation 
cannot sue as a common informer. 

3. The liabilities of corporations under penal statutes are thus 
stated by Bowen, L. J. {q) : “ I take it to be clear that in the 
ordinary case of a duty imposed by statute, if the breach of the 
statute is a disobedience to the law, punishable in the case of 
private persons by indictment, the offending corporation cannot 
escape from the consequences that wmdd follow i^i the case of 
an individual by showing that they are a corporation. That 
seems to me to be good sense and good law.^^ 

By the Interpretation Act, 1889, repealing and re-enacting 
7 cfe 8 Greo. 4, c. 28, s. 14, “ In the construction of every enact- 
ment relating to an offence ^Dunishable on indictment or on 
summary conviction, whether contained in an Act passed before 
or after January 1, 1890, the eximession ^ person^ shall, unless 
the contrary intention appears, include a body corporate.’’ The 
statutory rule is laid down in terms partly wider, partly 
narrower, than the judicial rule, which was enunciated without 
reference to the statute. A contrary intention is held to ajDpear 
in the case of treason, felony, or of misdemeanours involving 
personal violence, as riots or assaults (r). But in the case of 
Hbel and nuisance corporations may be prosecuted, and corpora- 
tions are held liable for breaches of statutes containing absolute 
jDrohibitions [s). 

4. [Any contract which involves in its fulfilment the doing 
of an act w^hich is prohibited by statute is void (^), and, as a 
general rule, as Lord Hatherley said in Ee Cork and Youghal 
Eaihiwj (1869), 4 Oh. A^-p. 748, 758, everything in respect to 
which a penalty is imposed by statute must be taken to be a 
thing forbidden.” Consequently, if a contract involves in its 
performance the doing of anything which is rendered penal by 
statute, the contract will be void. This rule of law was enun- 
ciated by Lord Holt in Bartlett v. Viner (1692), Skinner, 323, 
as follows : Where a penalty is annexed to the doing of an 

{p) Interpretation Act, 1889 (52 & 53 Viet. c. 63), s. 33, post, App. C : Sims v. 
Fay (1888), 58 L. J. M. C. 39. 

iq) F. Y. TyUr, (1891) 2 Q. B. 594. 

(r) See Fliarmaceutical Society v. Lo7iclon and F^'ovincial Supply Association 
(1880), 5 App. Oas. 857, 869. 

{s) See Fearhs, Gimston and Tee v. Ward, (1902) 2 K. B. 1, 11, Channell, J., a 
case under the Sale of Food and Drugs Act, 1875. 

[t) Vide ante, p. 223, 
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act, though it he not prohibited, yet,- if it appears upon the 
record to be the consideration, the agreement is void, for it will 
be ridiculous to give judgment that the plaintiff shall receive 
such a thing, the which if he takes, he shall be subj ect to the 
penalty of a statute ; therefore in every case where a statute 
inflicts a penalty for doing an act, though the act be not pro- 
hibited, yet the thing is unlawful, for it cannot be intended 
that a statute would inflict a penalty for a lawful act.’’] 

A contract may be void without being illegal, when the 
making of the contract is forbidden, but the sole penalty for 
disobedience to the prohibition is, that the contract cannot be 
enforced. This is the case with betting contracts within the 
Graming Acts (1845 and 1892) {u). 

[But the general rule, as enunciated by Lord Holt, is subject 
to an important exception, arising from the fact that penalties 
are imposed by statute for two distinct purposes — (1) for the 
protection of the public against fraud, or for some other object 
of public policy ; (2) for the purpose of secuinng certain sources 
of revenue either to the State or to certain public bodies. The 
question, therefore, will always arise with regard to these cases, 
“whether,” as Parke, B., said in Taylor v. Croivland Gas Co, 
(1854), 10 Ex. 293, “looking at the statute, the object of the 
Legislature in imposing the penalty was to prohibit the par- 
ticular act, or merely to secure to the revenue” some particular 
som’ce of income. In Broion v. Duncan (1829), 10 B. & C. 93, 
the plaintiffs were distillers, and one of them had rendered 
himself liable to a penalty under 4 Gieo. 4, c. 94, s. 131, for 
carrying on a retail business in spirits at the same time; it 
was contended, therefore, that, as a penal statute had been 
contravened by one of them, they could not recover the 
price of spirits sold by them. “ But we think,” said Lord 
Tenterden, “that the plaintiffs are entitled to recover; there 
has been no fmud on their parts, although they have not com- 
plied with the statutory regulations. . . . The clauses of the 
Act had not for their object to protect the public, but the 
revenue only.” Similarly, in Wetherall v, Jones (1832), 3 B. & 
Ad. 221, where the plaintiff, who was a dealer in spirits, had 
rendered himself liable to a penalty for non-compliance with an 
excise regulation required by 6 Geo. 4, c. 80, s. 115, as to the 
form of the permit to be sent out along with any spirits sold by 
him. It was held that this irregularity as to the permit, “ though 
a violation of law by him, did not deprive him of the right of 
suing upon a contract in itself perfectly legal.” “ Where,” said 
the Court, “ the consideration and the matter to be performed 
are both legal, we are not aware that a plaintiff has ever been 
precluded from recovering by an infringement of the law, not 
contemplated by the contract, in the peifformance of something 


Exception to 
this rule if 
penalty 
merely im- 
posed to 
secure to 
revenue par- 
ticirlar source 
of income. 


[u) See Towell v. Xempton Farh Eaceconrse Co,, (1899) A. C. 143, 
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to be done on Ms part.*’ Again, in Smtt/i v. Maiuhood (1845), 
14 M. &. W. 452 (x)^ it appeared that the Excise Act of 
6 Geo. 4, c. 81, ss. 25, 26, subjected to penalties any person who 
sold tobacco without taking out the license required for that 
purpose ; but it was held that this Act did not avoid a contract 
for the sale of tobacco made by a person who had omitted to 
fulfil the requirements of the Act, because the penalties were 
imposed merely for the benefit of the revenue. “ I think,” said 
Parke, B., ^Hhat the object of the Legislature was not to pro- 
hibit a contract of sale by dealers who have not taken out a 
license piusuant to the statute, but, if such was the obj ect, they 
certainly could not recover, although the prohibition was merely 
for the purpose of revenue.”] And in considering the effect of 
a statutory prohibition on a contract, it is always necessary to 
decide whether the penalty imposed for breach of the statute is 
meant as a compensation to the person aggrieved or as a penal 
sanction. In the former case, the statute in efi'ect permits the 
contract on payment of the penalty ; hi the other, it forbids it 
in ioto [y). 

Contract is [And if it is clear that a penalty is imposed by statute for the 
pena^^ac^con- P^^P^SG of preventing something from being done on some 
travened ground of public policy, the thing prohibited, if done, will be 
althougli treated as void, even though the penalty imposed is not enforce- 
not enforce- Thus, in the Sussex Peerage claim (ff) (1844), 11 01. & 

able. E. 85, the question was whether the marriage of the Duke of 

Sussex was void in consec[uenee of the provisions of the Eoyal 
Marriages Act, 1772 (12 Geo. 3, c. 11). That Act, by s. 3, 
imposes the penalties of a prcemunire upon any person who 
solemnises or assists at the celebration of any marriage in con- 
travention of its provisions. It appeared that the marriage of the 
Duke of Sussex was celebrated without the royal consent which 
was required by the Act, but as it took place in Eome, and as 
there is no jDrovision made in sect. 3 for the trial of the offender 
where the offence should be committed out of England, it was 
argued that the necessary inference was that the statute itself 
did not extend to prohibit a marriage out of England. This 
argument, however, did not prevail. “ We think,” said the 
judges in delivering their opinion, ^Ghat the most just and 
reasonable inference is, that the penal clause is itself defective 
in not making provision for the trial of British subjects when 
they violate the statute out of the realm, and not that we should 
refuse, on account of the defect in the penal clause, to give the 
plain words of the statute their necessary force, and hold the 
enactment itself to be substantially useless and inoperative.”] 

(^) Approved, Melliss v. Shirley X. B. (1885), 16 Q. B. D. 446, 452. 

{y) See Musgrove v. Chung Teeong Toy^ (1891) A. C. 272. 

(c) Eeported also 6 St. Tr. IST. S. 79. 
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1. Private Acts have been dealt with historically hj Mr. Clifford Private Acts, 
in his excellent work on the History of Private Bill Legislation, 
and from the point of view of parliamentary practice by Sir 
Erskine May (a), and by the Standing Orders of both Houses, 
and in the reports of decisions by the Peferees of Private Bills. 

But these authorities are not to any extent concerned with the 
construction of a private Act when obtained, which they leave to 
the Courts of law. 

Parliament now understands by private Bills all those pro- 
jects of law which affect the interests of particular localities, and 
are not of a pubhc general character, and are introduced by 
petition (h ) . Every Bill for the particular interest or benefit of 
any person or persons, whether it is brought in upon petition 
or motion, or rejoort from a committee, or brought from the 
Lords, is a private Bill within the meaning of the table of fees 
established by the Standing Orders of the House of Commons (c). 


[a) Pari. Pr. (lOtb ed.) ; and see Ilberfc, Legislative Hetbods and Porms. 

(d) 1 Clifi. Hist. Priv. Bill Leg., p. 267. See also Ilbert, op. cit. 28, 33, 
48 — 50 ; Sedgwick, Statutory Law (2nd ed.), pp. 24 — 27 ; and ante^ pp. 56™59. 
[c) Pari. Pap, 1906 — C — ^No. 108, p. 124. 
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Sir E. May points ont^(J) the diflB.cnlty which is found in dis- 
tinguishing between public and private Bills in Parliament, and 
that many Acts included in the public general statutes are, 
if public (e), not general, being confined to particular local areas. 

Private Acts apj^ear to have originated in the orders made by 
Parliament upon the j)etitions of individuals for the recbess of 
private grievances for which there was no remedy at common 
law, which were in the nature of orders of the High Court of 
Parliament. As the limits of judicature and legislation be- 
came defined, the petitioners applied more distinctly for legisla- 
tive remedies (/). 

From the reign of Henry IV., the petitions addressed to 
Parliament prayed more distinctly for peculiar powers besides 
the general law of the land and for the special benefit of the 
petitioners. Whenever these were granted the orders of Parlia- 
ment, in whatever form they may have been ' espressed, were in 
the nature of private Acts, and after the practice of legislating 
by Bill and statute had grown up in the reign of Henry VI., 
these special enactments were embodied in the form of distinct 
statutes [g ) . 

[But it is not until 31 Henry VIII. (1539) that the dis- 
tinction between public Acts and private Acts is for the first 
time specifically stated on the emnlment in Chancery (/?.).] 

The functions of Parliament in passing private Bills have 
always retained the mixed judicial and legislative character of 
ancient times, and, with certain exceptions, all Bills which are 
defined as private by the Standing Orders of either House, are 
still required to be brought in by petition [i), [“In passing 
private Bills,’’ says Sir Erskine May, Parliament still exercises 
its legislative functions, but its proceedings partake also of a 
judicial character. The persons whose private interests are to 
be promoted appear as suitors for the Bill, while those who 
apprehend injury are admitted as adverse parties in the suit. 
Many of the formalities of a court of justice are maintained . . . 
and the solicitation of a Bill in Parliament has been regarded by 
Com’ts of equity so completely in the same light as an ordinary 
suit, that the promoters may be restrained by injunction from 
proceeding with a Bill the object of which was to set aside a 
covenant ” (/r) . It was said in Px parte Cartridge (1870),-^ 


[d) Pari. Pract. (lOtb ed.) 634. 

{e) Ante, p. 64. [As to the XJ.S., see Sedgwick, Statutory Law (2ud ed.), 
24— 27J 

(/) Pari. Pract. (10th. ed,), p. 494 ; 1 Clift. 270 ; Ilbert, Legislative Methods 
and Porms, p. 28. 

[g) Pari. Pract. (10th ed.) 644, referring to statutes of the realm published 
under the direction of the Record Commission. 

gji) [1 Rev. Statt. (1st ed.), Intr. p. xii. ; see also a learned note to CR. v. 
Milton (1843), 1 C. <fe iC. 59, note (5) ; Cruise’s Digest, vol. v. p. 1, tit. Private 
Act ; and Comyns, Dig. tit. Parliament, R. 7.] 

(^) The present classification is given in detail in Pari. Pap. 1906 — 0 — No. 108, 
p. 51. 

{k) Pari. Pract. (10th ed.) 645. 
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5 Oh. App. 671, 679, tliat although the Court of Chancery has 
the power to act in personam^ and, if a proper case should be 
proved, to restrain nny person from making an improper appli- 
cation to Parliament’’ for a private Act, still ‘At is difficult to 
conceive or define what are the cases in which it would be proper 
for the Court to exercise that power,” and there is no record of 
a case in which this alleged power has been exercised.] 

The views of Lord Coke (1 Inst. 98 a) as to general statutes 
have been regarded as pointing to the following important dis- 
tinctions between public or general and particular or private 
statutes (/) : — 

(1) Their several degrees of notoriety: — “The judges may 
and ought to take notice of public Acts without pleading, but 
private Acts must be pleaded.” But there are some exceptions 
to both parts of this rule. 

(a) Some public Acts must still be pleaded, e.g. those Acts 

which entitle a person sued for a wrong to plead the 
general issue must specify any statute under which 
he pleads not guilty of the alleged wrong {ni). 

(b) Since 1800 local and personal Acts printed by public 

authority have ceased to be private from the point of 
view of judicial notice (13 & 14 Viet. c. 21, s. 7 ; 62 & 
63 Viet. c. 63, s. 9). 

(2) The mode of trial : — “ The existence of a public Act must 
be tried by the judges, who are to inform themselves in the 
best manner they can. But a private Act may be put in issue, 
and shall be tried by the record ” ffi). 

(3) A p)rivate Act will not bind strangers though it is with- 
out a saving of their rights (o). The answer to this question 
raised depends on the nature of the rights created by the private 
Act. 

[A public Act never required any proof (p), and where it is 
necessary to refer to one, a copy is not given in evidence, but 
merely referred to to refresh the memory, and the j)Brson citing 
it cannot be required to put in a King’s printer’s copy iff). 
But it used to be held necessary to prove all private Acts, on 
the ground that though every man is bound to take notice of all 
Acts which concern the kingdom at large, he is not presumed to 
be cognisant of those which merety concern the private rights 
of another. “ Originally,” as Lord Lyndhurst said in Wood- 
ward V. Cotton (1834), 1 C. M. & B. 44, 48, “private Acts were 
required to be proved by a copy examined with the Parliament 


(0 pe does not use the terms “ public ” and private,” but general ” and 
“ particular” ; Holland's case (1597), 4 Co. Rep. 76 ff,] 

{m) Most of these Acts are repealed by 56 & 57 Viet. c. 61. 

[n) Vide ante, pp. 46, 47. 

[o) 1 Co. Litt. (ed. Thomas), p. 25, note (16). Vide infra, p. 456. 

[p) Vide ante, p. 35. 

[q) Forman y, JDaives (1841), Oar. & M. 127. 

Hv- 
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Eoll.” They may also he proYed by means of a transcript or 
of an exemplification under the Gireat Seal (r). The old modes 
of proof are still necessary, if it is required^ to prove a private 
Act -which has not been printed by the King’s printer (-s) . By 
sect. 3 of the Evidence Act, 1843 (8 & 9 Viet. c. 113), all 
copies of private and local and personal Acts, if p-arporting to 
be printed by the printers to either House of Parliament, shall 
be admitted as evidence thereof b}^ all courts, judges, justices, 
and others, without any proof being given that such copies were 
so printed ” (2^).] 

The legal distinction between public and private Acts is still 
important for three reasons : — 

(a) As to judicial notice. 

(b) As to pleading. 

(c) As to construction. 

Eor purposes of judicial notice all Acts passed after 1850 are 
deemed public Acts unless the contrary is declared therein [it). 
But as to prior Acts the question may still arise whether they 
are public or private, and further questions arise as to the 
effect of Brougham’s Act, and the Interpretation Act, 1889, 
on the pleading and construction of private Acts. 

[Blackstone [v) defines private or special {x) Acts ^Ho be 
rather exceptions than rules, being those which only operate 
upon particular persons and private concerns, such as the Eomans 
entitled senatiis decreta^ in contradistinction to semtus consuUa, 
which regarded the wEole community.” This definition, so far 
as it relates to Acts prior to 1851, seems to be generally borne 
out by the decisions of the judges. But it has some curious 
results (y).] Thus, doubts existed till 1778 (19 Gieo. 3, c. 44, 
s. 4) whether the Toleration Act (1 Will. & Mary, c. 18) was a 
pubhe or a private Act. [In Dawson v. Faver (1849), 7 Hare, 

{r) Ante, p. 35. 

(«) In Doe d. Bacon n. Brydfjes (1844), 13 L. J. C. P. 209, tbe action was 
based on a alleged to have been passed in 2 & 3 Edw. 6, but 

not entered •. ; I'.-i* ■ ' * Roll. It therefore became necessary (1) to prove 

that such an Act really did pass, and (2) to give secondary evidence of its 
contents. Eor the first purpose a calendar was put in purporting to be made 
in 1640, containing sixty titles of statutes of 2 & 3 Edw. 6, of which No. 40 
purported to be an Act for disg’a veiling lauds in Kent. Eor the second purpose ^ 
there was tendered as evidence a special verdict found in 13 & 14 Oar. 2, 
referring to the alleged Act, and a copy of an Act purporting to be the Act in 
question found among the muniments of title of a Kentish landowner. The 
Court rejected the special verdict as inadmissible, and, ordering a new trial, did 
not pas=5 jnda-inent on the other points. 

it) 1 ■A ' , p. 35 ; and see Dreswolde v. Kemp (1842), Car. & M. 635. 

{u) Int. Act, 1889 (52 & 53 Yict. c. 63), s. 9, post, Appendix 0. 

(t?) 1 Comm. 85. See also Stephen’s Comment. (5th ed.), p. 70 ; and Bacon’s 
Abr. tit. Statutes [E]. 

(^) Vide ante, p. 56. 

\g) [“It seems not a little extraordinary that a statute [23 Hen. 6, c. 9] which 
concerns the administration of the public justice of the whole kingdom should 
ever have been construed to be a private statute:” 2 Williams’ Saunders 
(ed. 1871), p. 454.] 
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415, Wigram, Y.-C., said, as to the distinetiori between a public 
and a private Act : “ Whether an Act is public or private does not 
depend upon any such formal consideration as whether it has a 
clause declaring that it shall be deemed a public Act, but upon 
the substantial considerations of the nature of the case.’’ In 
Jones, V. Axen (1696), 1 Lcl. Eaym. 119, it was held that 
22 & 23 Chas. 2, c. 20 (an Act for the relief of insolvent debtors), 
was a public Act, for the following reasons : “1. Because all the 
people of England may be concerned as creditors to these insol- 
vents. 2. It i^ an act of charity, and therefore ought to have a 
more candid interpretation. 3. It is an Act too long and diffi- 
cult to be pleaded at large, so that it would put these poor 
people to a greater expense than they could bear to plead it 
specially” (^ 2 ). In Ingram v. Foote (1701), Ld. Eaym. 709, an 
Act of pardon was held not to be a general Act. In Kirk v. 
Noivell (1788), 1 T. E. 124, BuUer, J., said: ^‘Though it be 
true that Acts of Parliament relating to trade in general 
are public Acts, yet a statute which relates only to a certain 
trade is a private one.” If a private Act be referred to or 
in any way recognised by a subsequent public Act, the 
private Act must afterwards be considered as being a public 
Act. This was first decided in Saxhy v. Kirkns (1753), Buller, 
N. P. 224, and this decision was afterwards acted upon in 
Samuels. Evans (1789), 2 T. E. 573, An Act has been held 
to be a public one if the Sovereign or the Prince of Wales is 
specially named in it. Thus, in P. v. Buggs (1694) , Skinner, 429, ' 
it was held that 2 & 3 Ph. & Mar. c. 11, which inflicted a penalty 
upon aU persons, not being cloth- workers, who used the trade of 
dyers or weavers, was a public Act, as the forfeiture was to the 
Eng, and so the King was concerned {a). Similarly, in Morris 
V. Mint (1819), 1 Ohitt. (K. B.) 453, it was objected that 
53 Geo. 3, c. 152, which was an Act to amend the law respecting 
the expenses of the hustings and poll-clerks so far as regards the 
city of Westminster, was a private Act, but Abbott, C.J., said: 
‘‘It relates to a branch of the Legislature of the kingdom, and 
that is sufficient to give it the character and operation of a 
public Act. ... It has been held [in 8 Co, Eep. 28 />] that an 
Act relating to the Prince of Wales’ rights in the Duchy of 
Domwall is a public Act, by reason of the rank and importance 
of the personage to wffiom it relates. By parity of reasoning, 
the Act in question, from its nature, is a public Act.” Acts of 
a local nature have been held to be iDubhc Acts on account of 
the publicity of the subject-matter treated of by them, F.g, 
the Act of Bedford Levels (5), and also the Act for rebuilding 


[z) Cf. Brett v. Bedes (1829), M. & M. All, post, p. 452. 

[a) B^iUion v. Berkeley (1560), Plowd. 231; see Barrington's case (1611), 8 
Co. Hep. 136 b, 138 a ; Att.^aen. v. Ball (1846), 10 Ir. Eq. Hep, 161, Brady, C. 

[h) Puller’s Nisi Prius, 225 ; BupaysY. Shephenl (1698), 12 Mod. 216 ; Gilberfc 
on Evidence, 13 ; Pothier (ed. Evans), ii. 152. 
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Tiverton {c). And in Piddle v. White (1793), 1 Anstr. 281, at 

р. 293, an Inclosnre Act was lield to be a public Act because by 
it “ the Legislature bind the land and chcinge its nature, and 
thereby the rights of many persons who could not be parties are 
bound with it/’] The insertion in a private Act of a section 
requiring it to be judicially noticed does not necessarily make it 
a public general Act. The effect of a clause of this kind was 
considered in Hesse v. Stevenso)i (1803), 3 B. & P. 565. 
There a bankrupt under the provisions of a special Act 
assigned a patent which he had obtained btfore his bank- 
ruptcy. The Cormt held that the patent had, prior to the 
Act, vested in his assignees, and that the Act did not 
enlarge his title, although it decided that the patent was 
vested in the bankrupt. Lord Alvanley said, at p. 578 : But 
though the Act be public, it is of a private nature. The only 
object of the proviso for makiug it a public Act is that it may 
be judicially taken notice of instead of being specially pleaded, 
and to save the expense of proving an attested copy. But it 
never has been held that an Act of a private nature derives any 
additional weight or authority from such a proviso : it only 
affects Koops [the bankrupt] and those claiming under him, 
and authorises him to do certain acts which by the letters 
patent he could not have done. ... It is not, then, possible to 
consider this Act as giving any title to Koops which he had not 
at the time when it was passed. Such has been the construction 
which has always been put upon Acts of Parliament of this 
nature,” The same views have been expressed by Lord Tenter- 
den in Brett v. Beales (1829), 1 M. & M. 416, 425, after con- 
sulting the Court of King’s Bench ; and by Lord Abinger in 
Ballard v. Wai/ (1836), 1 M. & W. 520, 529 ; and were adopted 
in Ireland by Brady, 0., in Att.-Qen. v. Ball (1846), 10 Ir. Eq. 
Eep. 146, and Att.-Gen. v. Marrett (1846), 10 Ir, Eq. Eep. 167. 

In Bcdlard v. Way (1836), 1 M. & W. 520, it was iDroposed 
to put in evidence the Borough Market Act (4 & 5 Will. 4, 

с. xlv.) in an action with respect to premises named in the 
schedule to the Act, on the ground that the purchaser of the 
premises had notice of the provisions of the Act. Lord 
Abinger said (p. 529) : “ I consider that these Acts do not 
affect all mankind with the knowledge of what is contained irr 
them.” 

[In Brett v. Beales (1829), 1 M. & M. 416, it was contended 
that 52 Geo. 3, c. 141, must be proved by an examined copy of 
the Act from the Parliament Eoll, and could not be proved by 
a King’s printer’s copy, although by sect. 166 it is called a public 
Act, and that it could be put in evidence to prove the existence 
of the tolls to which it referred. Lord Tenterden held (p. 425) 
that the words making the Act public only applied to the forms 


ic) Buller’s Nisi Prius, 225. 



Local and Lenonal Acts. 


453 


of pleading (and authentication), and did not vary the general 
natui’e and operation of the Act ; and secondly, that the power 
to levy tolls did not make the Act public, as it extended only to 
persons using the navigation.] The latter reasoning applies to 
all railway Acts. 

But all these decisions are prior to Brougham’s Act (13 & 14 
Yiet. c. 21) ; and in Aiton v. Stephen (1876), 1 App. Oas. 456, 
Lord Cairns described a local Act (S & 9 Viet, c. xxv.) as an 
Act w’hich in the first instance assumed the shape of a private 
Bill, but which must be judicially noticed as a public Act, 
and must have all the operation of a public Act.” This dictum^ 
so far as it goes, is against the decisions already quoted, so far 
as they turn on the question of the public having notice of the 
provisions of such Acts, but it deals only with the publicity, 
and not with the generality, of the Act under discussion. 

[Some Acts which go through Parliament as private Bills are 
when passed called ‘‘public, local, and personal,” or merely 
“ local and personal.” This designation was fii’st applied in 
1797, when the House of Lords resolved that the King’s printer 
should class the public general statutes and the special, local, 
and private in separate volumes ; and on May 8, 1801, a resolu- 
tion was passed by the House of Commons, and agreed to by 
the House of Lords, that the general statutes and the “ public, 
local, and personal” in each session should be classed in separate 
volumes (r/). The term “local and personal Act” was first 
used by the Legislature in Sir Frederick Pollock’s Act (o & 6 
Yict. c. 97), by wFich certain special provisions were made with 
regard to Acts of this kind. But it appears that no definite rule 
can be laid down as to whether an Act is to be considered “ local 
and personal ” or not, for it does not necessarily follow that 
because an Act is not printed among the local and personal 
Acts it will be held not to be of a local and personal nature. 
“ Whether an Act is printed in one part of the statute-book or 
another depends,” said Pollock, C.B., in Richards v. Easfo 
(1846), 15 M. & W. 244, 248, “upon whether certain fees 
have been paid upon it or not” (e). Thus, in Cock v. Gent 
(1843), 12 M. & W. 234, the Court held that 47 Geo. 3, 
c. XXXV., which empowered certain commissioners to adjudi- 
cate on demands not exceeding a certain amount made 
by any persons against defendants resident within certain 
limits', but which had a clause making it a public Act, 
“ exactly met the description of a local and p)ersonal Act.” 
In Barnett v, Cox (1847), 9 Q. B. 617, the Comt held that the 


[il) [See Michards v. Easto (1846), 15 M. & W. 244, 250, Parke, B. ; and 
Shepherd v. Sharp (1856), 25 L. J. Ex. 255, Coleridge, J.] 

[e] Since 1868 public Acts of a local character have been printed with the 
local Acts. But in the Parliament Boll the Acts are numbered consecutively 
without regard to whether they are general, local, personal, or private. Vide 
antc^ p. 57. 
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Metropolitan Police Acts are not of a local and personal nature, 
Ibeoause of “ the jmblic importance of the rights that they main- 
tain, and the generality of their application to all the Queen’s 
subjects within the Metropolitan Police District.”] But this case 
must be read subject to the observations of Bowen, L. J., in it. v. 
London County Council, (1893) 2 Q.. B. 454, 464 : That deci- 
sion did not find favour with the Court of Exchequer in the case 
of Moore v. ShejAterd (1854), 24 L. J. Ex. 28, and was discussed 
in the Exchequer Chamber in Shepherd v. Sharp (1856), 25 
L. J. Ex. 254. In the latter case it is pointed out that if the 
Metropolitan Pohce Acts and Acts of that class are not local and 
personal, it is because they affect the administration of law and 
justice, and therefore they are not local, because, although the 
place where justice is administered may be localised, the adminis- 
tration of justice touches the whole community, and they are not 
personal, because although the administration of justice may be 
concerned with the individual, yet really it affehts the wdiole of 
the Queen’s subjects. All Acts which deal with the administra- 
tion of justice differ in toto from the class of local and personal 
Acts. They are not limited in the true sense either as regards 
place or persons.” 

Richards v. Easto (1846), 15 M. & W. 244, it was held 
and ^ du Act may be in part public and in part private. And 
private. this principle was recognised in several early cases. Thus, 
in Ingram v. Foote (1701), 12 Mod. 613, Holt, C.J., said; 

Whereas it is urged that this Act concerns the King’s revenues, 
therefore it is general law ; the difference per lay is, when an 
Act concerns the King’s revenues for the King’s advantage, it 
is general, secus where it concerns it in order to a diminution 
thereof to the advantage of particular persons. And an Act of 
Parliament may be general in part and particular in other 
part.” Again, in an Anonymous case (1698), 12 Mod. 249, 
Holt, C.J., said: ‘^An Act of Parliament concerning the 
revenue of the King is a public law, but it may be private 
in respect to some clauses in it relating to a private person.”] 
The doctrine laid down in these three cases and in Shepherd 
V. Sharp, 25 L. J. Ex. 254, has been adopted by the Court 
of Appeal in A. v. London County Council, (1893) 2 Q. B. 
454. [In the case of Ex parte Gorely (1864), 34 L. 4.^ 
Bank. 1, it was held that sect. 83 of 14 Greo. 3, c. 78, 
applied generally to the whole of England, although the 
remainder of the Act wns limited in its operation to the metro- 
poHtan district. ‘‘ When we approach the 83rd section,” said 
Lord Westbury, we find that the enactment therein contained 
is heralded by a particular preamble of its own, which preamble 
recites a general and universal evil as being the occasion of its 
passing. I tliink, therefore, the just conclusion is that this 
enactment is intended to be general — is intended to meet a 
general and not a local evil.”] The decision in this case is of 
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small authority since the doubts cast upon it by Lord Watson 
in WesUnimter Fire Office v. Glasgow Provident Sodetg (1888), 

13 App. Gas. 699, 716, But the construction of Lord Westbury 
has received some Parliamentary support from the fact that the 
sections in question were exee 2 oted horn the general repeal of 

14 Greo. 3, c. 78, by the Metro 2 )olitan Building Acts, and are by 
the Short Titles Act, 1896, given the short title of the Metro- 
politan Building Act, 1774. 

In Herron v. Rathmines and Rathgar Improvement Commis- 
sioners^ (1892) Apj). Gas. 498, the question raised was as to the 
rights of the undertakers to interfere with 2Drivate23ro2)erty under 
the Rathmines and Rathgar Water Act, 1880 (43 & 44 Viet, 
c. csxxviii.). Lord Halsbury said (p. 501) : “My Lords, this 
case raises a most serious and important question — a question 
not confined to the immediate parties to the litigation, but which 
involves a principle of construction of 2 ^ 1 'ivate Bill legislation 
having very Wxde consequences. It is necessary, therefore, to 
consider the system of legislation of v/hich the Act of Parliament 
now in question is an example. It may be stated generally that 
Parliament, in passing a 23rivate Act, looks to the public advan- 
tage and security, and looks to the interference with private 
rights. Where a work of any kind has to be constructed, 
Parliament has made an elaborate set of 23rovisions, intended to 
secure to the public the advantages which the promoters propose 
as the reason for legislation, and as the consideration for the 
rights of the persons affected, or sought to be affected, by the 
intended legislation. In dealing with the latter class of ques- 
tions it has been said that the particular 23rovisions may rather 
be regarded as words of contract to which the Legislature has 
given its sanction than as the words of the Legislatoe itself.’^ 

In speaking of 14 & 15 Viet. c. xciv., relating to mining 
customs in Derbyshire, Lord Blackburn, in Wahe v. Hall (1883), 
App. Gas. 195, 198, said : “ The articles and customs by this 
Act established are contained in the first schedule to it, and 
whether the customs there mentioned were really ancient or not, 
and whether they were such as would before the psis&mg of this 
Act have been held reasonable or not, I think that since the 
passing of that Act they have the force of statute law” (/). 

^.^Perhaps it would be more accurate to say that such customs or 
franchises are superseded by or merged in the Parliamentary 
gmnirig). 

Inclosm^e Acts until the end of the last century were usually 
treated as purely private Acts. Since then they have been 
treated as public, local, and personal, and the effect of recent 
legislation giving control to the Board of Agriculture over 
inclosures is to make them of public concern. The accepted 

(/) For an attempt to infer a lost local Act to support a custom, vide Chilton 
V. Corporation of London (1878), 7 Cli. D. 735. 

{g) See N'ew Windsor Corporation v. Taylor, (1899) A. C. 41 ; ante, p. 280. 
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canons for theii' construction, when they deal with the rights of 
owners of the surface soil and the subjacent minerals, are thus 
stated by Chitty, J., in Bell v. Earl of Dudley! ^ (1895) 1 Ch. 182, 
185, a case turning on the Eingswinford Inclosure Act, 1784 
(24 Geo. 3, c. xviii., private). “ Questions of this kind timning 
on Inolosure Acts have often come before the Courts in recent 
years. The Acts which have thus received judicial interpreta- 
tion have not been drawn on the same model ; when compared 
with one another they have presented points of resemblance and 
difference leading to different results. The Act before me in some 
respects resembles and in others differs from any of the Acts the 
meaning of which has been ascertained by the Court. Each Act 
has to he interpreted according to its oton provisions. The leading au- 
thority relied on by the petitioner is Bell v. Love (Ji)^ a decision of 
the Court of Appeal which was approved by the House of Lords [i ) . 
The leading authorities cited for the defendant are Duke of Buc- 
clendi V. Wakefield [k] and Consett Watencorks Co. v. Eitson (/), 
where the decision of the Divisional Court was reversed by the 
Court of AjDpeal (w). . . . These authorities afford great assist- 
ance, and serve as guides in travelling through the various 
clauses of the Act of Parliament. The result appears to be 
that the method adopted in construing these Acts may be stated 
as follows : When, as here, the ownership of the minerals and 
the surface is severed, ih-Q prirnct facie inference is that the owner 
of the surface shall enjoy the surface allotted and shall have the 
common right of support for his tenement. This inference is 
strong ; in order to rebut it the burden lies on the owner of the 
minerals to show affirmatively and by clear words that he has 
the right of letting down the surface. "When clear words are 
spoken of, it is not meant that the Act must say in express 
terms that the mineral owner may let down the surface. That 
such express words are not required is shown by Duke of 
Biicclcuch V. Wakefield and by the decision of the House of 
Lords on a Scotch instrument in Buchanan v. Andrew [ni) . The 
presence or absence of a compensation clause is an important 
element (o) ; the primCi facie inference in favour of the surface 
owner is strengthened hy the absence of a compensation clause ; 
the presence of a limited compensation clause is not of itself 
sufficient to rebut the inference. There was such a limited^ 
clause in Bell v. Love. . . . Such, stated shortly, appears to be 
the method pursued in interpreting Acts of this class, ."^h^ther 
the propositions I have stated ought to be called a method of 
interpretation or to be termed reasons or rules, or (as Lindley, 

[h) (1883), 10 Q. B. D. 547. 

(i) (1884), 9 App. Cas. 286. 

[l) (1K69), L. B. 4 H. L. 377. 

(0 (1888), 22 Q. B. D. 318, 702. 

(m) Not reported on the point in question. 

(«) (1873), L. B. 2 H. L. (Sc.) 286. 

(o) See Z, ZT. W, A. v, Evans, (1893) 1 Oh. 16, 
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L. J., said in Consett WaterworlxS Co. y. Fdtson) ^ subordinate 
rules’ for construing tbe Act, is of no'rQoment; the object is 
the same whatever be the correct phrase : that obj ect is to ascer- 
tain the intention of the parties to the contract embodied in the 
Act of Parliament.” But this rule of interpretation is not 
applied so as to deprive the owner of the minerals of his common 
law right of necessity to break the surface for the purpose of 
working the minerals, even when no compensation clause is 
inserted {p) . And it has been held that Inelosure Acts vest the 
sporting rights over inclosed land in the allottees, unless 
they are specially reserved to the lord (^), by virtue of the rule 
that a claim in derogation of freehold must be read strictly 
against the person making it. 

2. “ When the construction is perfectly clear,” said Lord 
Esher in AUrindiam Union y. Cheshire Lines Committee (1885), 
15 Q,. B. D. 603, ‘Hhere is no difference between the modes of 
construing a phlblio Act and a private Act, the only difference 
[which at any time exists being] as to the strictness of the con- 
struction to be given to it when there is any doubt as to the 
meaning.” 

[‘‘Private Acts,” says Blackstone (r), “have been often 
resorted to as a mode of assurance where, by the ingenuity of 
some and the blunders of other p)3:actitioners, an estate is so 
grievously entangled by a multitude of resulting trusts, spring- 
ing uses, executory devises, and the like artificial contrivances — 
a confusion unknown to the simple conveyances of the common 
law — that it is out of the power of either the courts of law or 
equity to relieve the owner. ... A law thus made, though it 
binds all parties to the BiU, is yet looked upon rather as a private 
conveyance than as the solemn Act of the Legislature.”] In 
this opinion he is supported by Lord Hardwicke in Hornbj/ v. 
Houlditch (1737), cited 1 T. E. 96, 97 (s). [Such private Acts 
are not, therefore, to be construed in precisely the same way as 
public Acts, but rather like a conveyance or a contract, “ accord- 
ing,” as Lord Kenyon said in Toimleij v. Gibson (1789), 2 T. E. 
705, “ to the intention of the parties.” Therefore, in order to 
construe it, “we may,” as Lord Wensleydale said in Roiohotham 
V. Wilson (1850), 8 H. L. 0. 347, 363, “ look at the surrounding 
circumstances at the date of it,” just as though it were an agree- 
ment. So, if a private Act contains a proviso which, taken 
literally, is unreasonable, “ words not inconsistent with the words 
used [in the proviso] may be interpolated to give it a reasonable 
construction.” So said Channell, B., in Mahin v. Watkinson 
(1870), L. E. 6 Ex. 28, with regard to the construction of a 


{p) SaylesY. Fease mid Fartners, Ltd., (1899) 1 Ch. 567, Stirling, J. 

{q) Fiike of Fevonsliire v. Connor (1890), 21 Q. B. I). 468, 473 ; Fcroydv. 
Coulthard, (1898) 2 Oh. 358 (0. A.). 

{r\ 2 Oomm. 344. He is speaking of Estate Acts. 

(s) Cf. Lucy v. Levington (1671), 1 Yentr. 175, 
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covenant entered into between two contracting parties ; and ^^this 
doctrine of Mahn v. W'atldnsoy'if said Brett, J., in London and 
South-Western Rail. Co.^.Flotccr (1876), 1 0. P. D. 77, 85, 
^4s as applicable to the construction of a [private] Act of Par- 
liament as to that of an ordinary contract.’^ In accordance 
with this rule of construction, an agreement entered into by 
the promoters of a private Bill will not be upset by the private 
Act when it comes into force, although the Act may contain 
some stipulation which is contrariant to the agreement. Thus, 
in Sarin v. Hoy Jahe Rail. Co. (1865), L. P. 1 Ex. 9, it a23peared 
that the plaintih had agreed with the 2 )i*omoters of a railway 
Bill to bear the costs of obtaining it, but the Bill, when passed, 
was found to contain the usual clauses directing the railway 
company to pay the costs of obtaining the Bill ; consequently, 
the plaintifi argued that the Act upset the previous agreement. 
But the Court held otherwise. A private Act of Parliament,’’ 
said Pollock, C.B., “is in the nature of an agf cement between 
the parties ; why, then, may not an agreement be made in dero- 
gation of that private Act, provided the agreement be not incon- 
sistent with the public interest ? ”] 

Presumption [If a 2 )Evate Act is passed empowering interference with 
fSemfe ^Droperty or private rights, the rights of private indivi- 
private rights duals may be invaded without any notice having been previously 
by private given to them by the applicants to Parhament, and notwith- 
standing that they have no opportunity given them of opposing 
the passing through Parliament of the Act conferring these 
powers. “When an Act of this description [19 & 20 Viet, 
c. Ixx.] is obtained by a company for purposes of profit, to 
confer upon them rights and powders which they would not have 
at common law, the provisions of such a statute must be some- 
what jealously scrutinised, and I think that they ought not to 
be held to possess any right unless it be given in 2 )lain terms or 
arise as a necessary inference from the language used” [t). 
But if the language of the private Act is at all ambiguous, 
“ every presumption,” said Best, 0. 1., in Scales v. Pickermg 
(1828), 4 Bing. 448, 452, “is to be made against the company 
and in favour of private property, for if such a construction were 
not adopted. Acts would be framed ambiguously in order to lull 
parties into security.” For “ it is to be observed,” as Tindal,^ 
O.J., said in Parker v. Great Western Rail. Go. (1844), 7 
Scott N. P. 835, 870, “that the language of these Acts of 
Parliament is to be treated as the language of the promoters of 
them. They ask the Legislature to confer great privileges upon 
them, and profess to give the public certain advantages in return. 
Therefore Acts passed under such circumstances should be con- 
strued strictly against the parties obtaining them, but liberally 

[t) Scottish Drainage, Co, v. Camphell (1889), 14 App. Gas. 139, 142, Lord 
Herscbell. Cf. Jjamh y. North London Mail. Co. (1869), 4 Oh. App. 522, 528, 
Selwyn, L.J. 
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in favoni' of tlie public/’ “ If there be any reasonable doubt/’ 
said Lord Cottenham in Webb y. Mcinchester and Leeds Rail, Co.^ 
4 My. & Or. 116 (ti)^ as to the extent of the powers [given to 
the railway company in their private Act], they must go else- 
where and get enlarged powers, but they will get none from me 
by way of construction of their Act of Parliament.” “A 
company,” said Lord Ellenborough in Gildart v. Gladstone 
(1809), 11 East, 675, “in bargaining with the public, ought to 
take care to express distinctly what payments they are to receive, 
and the public ought not to be charged unless it is clear that it 
was so intended.” In Stourbridge Canal Co, v. Wheeley (1831), 
2 B. & Ad. 792, the plaintiffs’ canal had been made under 16 
Geo. 3, c. 28, and an action was brought to recover compensation 
from the defendants for using the plaintiffs’ canal in a manner 
not strictly contemplated in their Act. In deciding against the 
plaintiffs’ claim, Lord Tenterden said as follow^s : “ The canal 
having been made under the provisions of an Act, the rights of 
the plaintiffs are derived entirely from that Act. This, like 
many other cases, is a bargain between a company of adven- 
turers and the public, the terms of which are expressed in the 
statute, and the rule of construction in all such cases is now fully 
established to be this, that any ambiguity in the terms of the 
contract must operate against the adventurers and in favour of 
the public, and the plaintiffs can claim nothing that is not 
clearly given them by the Act.”] In Wear River Commissioners 
V. Adamson (1877), 2 App. Gas. 753, 766, Lord Blackburn said : 
“ The first inquiry for youi' lordships is, are we justified in 
putting a different construction on the w^ords of an Act x^a^ssed 
at the instance of particular promoters (or, as it is commonly 
called, an Act local and jpersonal and public) from that which 
would be put on similar words in a general Act ? To some 
extent I think w^e are. If in a local and personal Act we found 
words that seemed to express an intention to enact something 
quite unconnected with the purpose of the promoters and which 
the committee would not (if it did its duty) have allowed to be 
introduced into such an Act, I think the judges would be 
justified in putting almost any construction on the words which 
would prevent its having that effect.” [If in a private Act 
clauses are introduced to j)i'eserve general rights, such clauses 
^ill be construed so as to protect such rights as far as possible. 
Thus, ^in Clmves v. Staffordshire Potteries^ Co. (1873), 8 
Ch. Apj). 125, it appeared that a comj)any had been em]30wered 
by a private Act to construct waterworks. The Act contained a 
clause protecting generally all rights which riparian owners 
possessed before the x^assing of the Act, and it wms held that 
such a clause prevented the comxoany from fouling a stream 
from which they were empowered to take water. “ If a public 


{ii) Cited in Dowling v. Doniijpool Rail. Co. (1874), L. H. 18 Eq. 714. 
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company,” said Mellisli, L J., or any private individuals, 
ottain an Act of Parliament whicli they say enables them to 
take away the common law rights of any person, they are bound 
to show" that it does it wdth sufiicient clearness.”] 

The same considerations apply to Acts purporting to impose a 
charge on private persons. However, w-e are dealing now, not 
wdth a public, but a private Act of Parliament, and I have 
always understood, with reference to private Acts as contradis- 
tinguished from public Acts of Parliament, that if a charge is 
imposed upon the person of an individual, it must be so imposed 
in clear and express terms, and not left to implication. My 
lords, the original Act seems to have been prepared with very 
considerable care, and I would say with a due regard to the 
rights and interests of others. But, after all, the language is 
the language of the drainage company. I presume they had 
no opponents. The Act presents the language of the company, 
and of the company alone” [x). ^ 

[In Blaclanore v. Glamorgan Canal Co. (1832), 1 My. & K. 
154, 162, Lord Eldon said as to Eailw^ay and Canal Acts: 

When I look upon these Acts of Parliament I regard them all 
in the light of contracts made by the Legislature on behalf of 
every person interested in anything to be done under them (y), 
and I have no hesitation in asserting that, unless that principle 
is applied in construing statutes of this description, they become 
instruments of greater oppression than anything in the whole 
system of administration under our Constitution. Such Acts 
have now become extremely numerous, and from their number 
and operation they so much aflEect individuals, that I apprehend 
that those who come for them to Parliament do in effect 
undertake that they shall go and submit to whatever the Legis- 
lature empowers and compels them to do, and that they shall do 
nothing else ; that they shall do and shall forbear all that they 
are required to do, and forbear as w^ell with reference to the 
interest of the public as with reference to the interests of indi- 
viduals.” ‘‘ To this language of Lord Eldon,” said the Court 
of Error in York and North Midland Rail. Co, v. E. (1852), 
1 E. & B. 858, ‘‘ it is not necessary to take the least exception,” 
if, that is, it is understood as simply meaning that those who 
come for such Acts of Parliament do, in effect, undertake that 
they shall do and submit to whatever the Legislature empower? 
and compels them to do.” The more correct way of speaking 
of the powers given by private Acts is put by Alderson, B., in 
Lee V. Milner (1837), 2 Y. & C. (Ex.) 611, 618’, as follows : — 
‘‘ These Acts have been called Parliamentary bargains made 
with each of the landowners. Perhaps more correctly they ought 


(a;) Scottish Drainage^ Co. v. Campbell (1889), 14 App. Cas. 139, 149, Lord 
Ritzgerald. 

{y) Accepted by Lord Halbbuiy, L.C,, ia Herron v. Ilathmines and Rathgar 
Water Commissioners^ (1892) A. C. 498, 50i, 
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to be treated as conditional powers given by Parliament to take 
the lands of the different proprietors through whose estates the 
works are to proceed. Each landholder has a right, therefore, 
to have the powers strictly and literally carried into effect as 
regards his own land, and has a right also to require that no 
variation shall be made to his prejudice in the carrying into 
effect the bargain between the undertakers and any one else.’’ 
Likewise in the above-mentioned case of it. v. Yor/i and North 
Midland Bail. Co. (1852), 1 E. & B. 858, 864, the Court said : 

It is said that a railway Act is a contract on the part of a 
company to make the line, and that the public are a party to that 
contract and will be aggrieved if the contract may be repudi- 
ated by the company at any time before it is acted upon. 
Though commonly so spoken of, railway Acts, in our opinion, 
are not contracts, and ought not to be construed as such : they 
are what they profess to be, and no more ; they give conditional 
powers which, if acted upon, carry with them duties, but which, 
if not acted upon, are not either in their nature or by express 
words imperative (p) on the companies to whom they are 
granted.”] 

But Acts relating to the construction of railways, gasworks, 
waterworks, or the like, are not merely Parliamentary bargains 
with the private persons whose property they affect, and the 
differences between their statutory provisions and private stipu- 
lations have been considered in a great many cases {a) . 

In JDavis v. Taff^ Vale Bail. Co. (1895), App. Gas. 542, the 
company sued Da^is in respect of rates and tolls alleged to be 
due under sect. 23 of the Barry Dock and Eailways Act, 1888, 
and they contended that the Act was simply a contract between 
two railway companies regulating exchange of traffic, and did 
not affect rates to be paid % the public. On this Lord Halsbury 
said (p. 550) : It is said that these are private Acts. So they 
are ; they are Acts which give great powers, and in giving them 
the Legislature has generally been careful to look to the rights 
of the public. It wnuld be a very singular course of legislation 
to commit the interest of the traders of the district to be dealt 
with by two railway companies, so that if they agreed, the 
trader should have no remedy. Conveyance of goods by a rail- 
way company established by Act of Parliament is a public right, 
and the obvious meaning to my mind of the whole of these 
arrangements is that unless the Taff Yale Company carry at the 
rates which I have described as the prescribed rates, they shall 
have a competing line permitted ; but this does not in the least 
degree interfere, to my mind, with the remedy of the trader 
himself, who, when he has been overcharged, should refuse to 
pay, or recover back when he has paid, an overcharge prohibited 


(s) As to when permissive Acts are obligatory, see ante, p. 252. 
[a) See Oorhett v. S. E. E., (1905) 2 Oh. 280, 286, Farwell, J. 
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hj the Act of Paiiiameht.’’ And Lord Watson said (p. 552) : 
“ The provisions of a railway Act, even where they impose mutnal 
obligations, differ from private stijoulatidns in this essential 
respect, that they derive their existence and force, not from the 
agreement of the parties, bnt from the will of the Legislature ; 
and when provisions of that kind are not limited to the interests 
of the parties mutually obliged, but impose upon both of them 
an obligation in favour of third parties who are sufficiently 
designated, I am of opinion that the obligation so imposed must 
operate as a direct enactment of the Legislature in favour of 
these parties, and cannot be regarded as a mere stipulation inter 
alios which they may have an interest, but have no title, to 
enforce. These observations are not meant to apply to any case 
where a private contract, made between two companies, is 
scheduled to, and confirmed by, the Act : because in such a case 
the form of the enactment might be held to indicate that it is to 
operate as a contract, but not otherwise (h). 

It seems correct to describe those parts of an Act which affect 
particular persons as contracts between them and the promoters 
of the Act, whether the clauses were inserted, as is often the 
case, by mutual agreement, or were forced upon them by the 
Legislature ((^). [If this view be adopted, we must simply look 
to see what the contract actually is, as contained within the four 
corners of the Act, and we must disregard anything that may 
have been said during the negotiation of the contract, or while 
the Bill was being discussed before a Parliamentary com- 
mittee id). I cannot be assisted,’’ said Wood, V.-O., in Steele 
V. Midland Bail. Co. (1865), 1 Ch. App. 282, in the construc- 
tion of the Act by knowing what took place before the committee 
when both parties were arguing face to face until at length the 
committee came to a conclusion.” Neither will plans, which 
may have been exhibited (whether in pursuance of any standing 
order of either House of Parliament or not) with regard to the 
work, in any way bind the parties unless those plans are 
ultimately incorporated into the Act itself. This question, 
which appears to have been at one time open to some doubt (c), 
may be looked upon as now finally set at rest by the case of 
North British Rail Co. v. Tod (1846), 12 Cl. & F. 722. In that 
case plans and sections of an intended railway had, in pursuance 

[h] See hereon, Corhett v. S. E. A., (1906) 2 Ch. 12, 20, Cozens- Hardy, L.J. ; 
Joseph Crosfielcl and Sons v. Manchester' Ship Canal Co., (1905) A. C. 421. 

[c) Countess of Rothes v. Kirkcaldy JFatenvorks Commissioners (1882), 7 App. Cas. 
694, 707, Lord Watson; Eavis v. TafT Vale Rail. Co., (1895) A. C. 542, 552, 
Lord Watson. 

(d) Eerron v. Rathmines and Rathgar Water Commissioners, (1898) A. C. 498, 
502, Halshury, L.C. 

ie) [^‘I found that what had certainly been very much the opinion of the 
profession in this conntry, namely, that the parties were bound by the exhibi- 
tion of snch plans, had met with a very wholesome correction by tbe doctrine 
laid down by Lord Eldon m.Eeriofs Hospital case (1844), 2 Dow. (H. L.) 301 ” : 
Rforth British Rail. Co. v. Tod (1846), 12 Cl. & F. 722, 732, Lord Oottenbam.] 
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of standing orders of tlie House of Lords', been exhibited, and it 
appeared that according to these plans the railway would inter- 
sect the approach to the respondent’s house at a point about 
500 feet from his lodge and at a depth of about 15 feet below 
the surface. The respondent, relying on these representations, 
abstained from opposing the appellants’ Bill in Parliament. 
After the Bill had received the royal assent the appellants served 
the respondent with a notice, by which it appeared that they 
intended to carry their railway across his approach in a totally 
different manner from that described in the plans and sections 
wliich they had deposited ; consequently, the respondent applied 
to the Court for an injunction to restrain them from carrying 
out their undertaking in a manner different from that described 
in their plans. The Court below granted the injunction prayed 
for, but the House of Lords, on appeal, reversed this decision, 
and, in deKveripg his judgment, Lord Cottenham said as 
follows : “ The plans which are required to be exhibited by the 
Standing Orders, except so far as they are made part of the Act, 
are entirely out of the question. When we are looking to what 
the rights of the parties are, we can only look to the Act of 
Parliament by which these rights are regulated. Plans or pro- 
ceedings previous to the enactment can have no effect upon the 
enactments themselves.” And Lord Campbell added : What 
is the construction of the Act of Parliament P The Act of 
Parliament must be considered as overruling and doing away 
with everything that has taken place prior to the time when the 
Act of Parliament passed, and renders the representation or 
proposal of the company, pending the Act of Parliament, of no 
avail. Many oases have occurred in the common law comds in 
which it has been held that everything that takes place before a 
written contract is signed by the parties is entirely to be disre- 
garded in construing the contract by which they are bound. If 
the respondent had been cautious ... he would have had a 
special clause introduced into the Act to jcrotect his rights. . , . 
But he abstained from introducing any such clause, and there- 
fore he must be considered as having acceded to the company 
having all the powers which the Act confers upon them, under 
which powers they are at liberty to deviate in the manner pro- 
posed.”] But the Court of interpretation may consider the 
with which Parliament was dealing, and the facts 
existing with respect to which Parliament was legislating {f) . 

Acts regulating railway and canal and water and gas com- 
panies contain provisions of several kinds. The main are — 

(1) Those affecting the internal constitution of the company. 

(2) Those regulating the dealings of the company with pas- 

sengers or owners of goods to be carried. 


(/) SeyroHY. liathmines and Rathgar Water Commissioners^ (1892) A. 0. 498 
502. 
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(3) Those affecting the Crown or local authorities. 

(4) Those empowering the acquisition of lands {g). 

General Every private Act 23assed for the purpose of carrying out some 

^riv^^Act scheme (as, for instance, the making of a railway or the 

not controlled sup2)lying of a Certain district with water or gas) must contain 
by clauses in general clauses, by which the general scheme is regulated, such 
Sainr^th^^' coming under heads (1), (2), and (3). “ Many of the provisions 
particular of Acts of Parliament constituting companies,” said Bramwell, 
individuals. L.J., in Att.^-Gen. v. Great Eastern Rail. Co. (1878), 11 Ch. D. 

oOl, “ are not provisions as between the companies and the 
public, but agreements among the shareholders inter se, which 
constitute their agreement of partnership), their instrument of 
settlement.” As to heads (2), (3), the Act is substantially 
pmblic and general. ‘‘Where an express statutory right is 
given to make and maintain a thing necessarily requiring supp)ort, 
the statute, in the absence of a context implying the contrarjq 
must be taken to mean that the right to the necessary support of 
the thing constructed shall accompany the right to make and 
maintain it. More especially would this seem reasonable when 
the thing to be constructed is one of public advantage and utility, 
in which the public are to have rights. The maxim of good 
sense and law so stated becomes applicable with more or less 
stringency, according to the scopoe of the Act of Parhament. 
On the other hand, the Legislature cannot fairly be supposed to 
intend, in the absence of clear words showing such intention, 
that one man’s property should be confiscated for the benefit of 
others or of the public without any compensation being provided 
for him in respect of what is taken compulsorily from him ” (h). 

The clauses under head (4) do not affect the public at large, 
but only the ovmers of lands through or near which the works 
of the company are carried. [They are sub-divided into two 
kinds of clauses — namely, those which are in the nature of 
private bargains with certain particular individuals, which we 
may call 2 :> articular clauses; and those by which the object to be 
effected is regulated, which may be termed general clauses. In 
construing puivate acts the particular clauses ought not to have 
any effect upon the construction of the general clauses under 
any of the heads indicated. This rule of construction was 
enunciated by Lord Cairns in East London Rail. Co. v. WhiG 
church (1875), L. E. 7 H. L. 81, 89, and was adopted^by the 
House of Lords. “ These clauses,” said he, “ are in the nature 
of private arrangements, put into the Act at the instance of 
particular parties, who either act with greater caution than other 
parties, or act with a desire to make a better bargain for them- 


[g) ‘‘A railway company is an artificial person incorporated by statute, and 
tbe limits of its powers are prescribed either expressly or by implication by 
statute” : Corbett S. JS. (1906) 2 Ch, 12, 20, Cozens-Hardy, t.J. 

{h) L. N. W. R. V. Rvcms, (1893) 1 Ch. 16, 28, Bowen, L. J. ; and Davis y. 
Taff Yale Rail. Co., ante, p, 461. 
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selves than other parties have made. " They are not put in by 
the Legislatiu-e as part of a general scheme of legislation which 
it desires to express, but they are in the nature of particular 
contracts, and ought not to have any effect upon the construc- 
tion of a general clause (i). 

In Mersey DocliS and Harbour Board v. Henderson (1888), 13 
App. Oas. 595, the portions of a private Act relating to tonnage 
dues upon export and import were construed by reference to the 
Customs Acts in force at the time when the private Act was 
passed, inasmuch as they create the machinery and regulate the 
trade and commerce of the country in respect of export and 
import, and are therefore those from which the Legislature would 
naturally adoj^t the phraseology when imposing dock rates in 
respect of trade in goods to and from a port. 

It is a common practice to schedule to private or special Acts 
agreements made between the undertakers and other persons, 
and to declare such agreements valid and binding between the 
parties thereto {If. The effect of so doing seems to be to make 
the agreements part of the statute, and usually (/) to exclude the 
possibility of contending that they are ultra rires as being 
beyond the powers of the contracting parties, or void as con- 
taining stipulations which would be illegal or void but for the 
statute (m), for the agreements by incorporation into the statute 
cease to be voluntary contracts, and acquire statutory effect. 
And in Bevenoahs Bail Co. v. L. C. ^ B. B. (1879), 11 Ch. D. 
625, Jessel, M.E., held that by an agreement so confirmed 
Parliament had ample power to create rights unknown to the 
ordinary law and incapable of creation by an ordinary contract [ 71 ) . 
In such cases the ordinary canons of construction of contracts 
must be subordinate to those applying to the construction of 
statutes. But where the statute simply authorises or requires 
the making of the agreement in futuro^ the above- stated con- 
siderations do not apply to its construction when made ( 0 ). 


(b As to effect of such, clauses, see ante^ pp, 460, 461. 

{h) E.g. Manchester Ship Canal Co. v. Manchester Eacecoiirse Co.. (1901) 2 Cli. 
37 (C. A.). 

{1) But see Corbett v. S. E. E., (1906) 2 Ch. 12 (C. A.). 

{m) See Caledonian Rail. Co. v. Greenock and TTemyss ’Bay Rail. Co. (1874), 
37^. E. 2 H. L. (Sc.) 347; R. v. Midland Rail. Co. (1887), 19 Q. B. D. 540, 550, 
::^iUs, J. . 

- (w) E.g. as offending against the rule against • Manchester Ship 

Canal Co. y. Manchester Racecourse Co., (1900) 2 < i . -'l. J ;.rwell, J. ; (1901) 
2 Oh. 37, 50, Wniiams, L.J. 

(c) 0. IF. E.^y. Waterford and Limerick Rail. Co. (1881), 17 Ch. D. 493 (C. A.), 
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1. It is said in the books/’ said Wigram, V.-O., in Bawson v. 
Paver (1844), 5 Hare, 415, 434, ^Hhat public Acts bind all the 
Queen’s subjects. But of private Acts of Parliament it is said 
that they do not bind strangers, unless by express words or 
necessary implication the intention of the Legislature to affect 
the rights of strangers is apparent in the Act.” ‘‘ If in a local 
and personal Act,” said Lord Blackburn in Wear River Com- 
7nimoners Y. Adamson (1877), 2 App. Cas. 743, 766 (r/), “we 
found words that seemed to express an intention to enact some- 
thing quite unconnected with the purpose of the promoters, and 
which the committee would not, if it did its duty, have allowed 
to be introduced into such an Act, I think the judges would be 
justified in putting almost any construction on the words that 
would prevent its having that effect.” In Lncy v. Levin gton 
(1671), 1 Ventr. 175, it was said that “ every man is so'^far a 
party to a private Act as not to gainsay it, but not so as to give 
up his interest. ’Tis the great question in Barrimjtoid s case 
(1611), 8 Co. Pep. 136. The matter of the Act there directs it 
to be between the foresters and the proprietors of the soil, and 
therefore it shah, not extend to the commoners to take away 


(a) In that case, at p. 765, Lord Elackhnm gives an account of the system- 
atising of clauses in Bills of this kind by the action of the authorities of the 
Houses. 
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tlieir common. Suppose an Act says, 'Whereas there is a con- 
troversy concerning land between A. and B. it is enacted that A. 
shall enjoy it: this does not bind others, though there be no 
saving clause, because it was only intended to end the difference 
between these two.'’] 

[A private Act binds all parties named in it, whether or not 
they concurred in obtaining it. This was much discussed in the 
case of Earl of Shrewsbury v. Scott (1859), 6 0. B. N. S. 1. In 
1719 a juivate Act, 6 Greo. 1, c. 29, was obtained to settle the 
Shrewsbury estates, and by sect. 8 of that Act it was enacted 
that the estates should always follow the title and should be 
inalienable ; but the section contained a proviso that, if the first 
or any other son of the then Earl, or any the heirs male of any 
such son, should abjure the Catholic religion and become a 
Protestant, his disability to alienate should cease. In 1856 the 
then Earl, being- tenant in tail, alienated the estates, and one of 
the grounds relied upon by the alienee was that the private Act 
of 1710 was not binding upon any tenant in tail, the tenant in 
tail in 1719 not having been a party to the Act. As to this 
argument, Cockburn, C.J., in his judgment said : We have 
been reminded that a private Act of Parliament has been said 
upon high authority to be little more, if anything, than a 
private conveyance between those who are parties to it, and to a 
certain extent I agree in that proposition. Eecitals in a private 
Act could never bind persons who were not parties to the 
Act {h). Provisions, however general in their terms, could not 
be held to affect the rights of parties who were not before 
Parliament, and whose rights were never intended to be affected. 
Thus, if a tenant for l3e should obtain power to convey an 
estate in fee, no Court would hold that it could have been the 
intention of the Legislature to bind a remainderman who was 
not a party to the Act or named in it. But if an Act in positive 
and express terms professes to affect, and does affect, the rights 
of parties named in it, it is quite impossible, as it seems to me, 
to maintain that a Court of law is not bound to give effect to 
the jorowsions of such an Act, although such j)^irties may not 
have concurred in passing if] 

[A private Act binds all parties named in it, whether they 
have had notice of its introduction into Parliament or not. 
This was pointed out in EclinburgJi Rail. Co. v. WaiicJiope (1842), 
8 Cl. & E. 710. In that case the Lord Ordinary had apipendecl 
to his interlocutor a note to the effect that he is by no means 
satisfied that due Parliamentary notice was given to the pursuer 
previous^ to the introduction of the private Act for regulating 
the Edinburgh Eailway Company . . . and that he should 
strongly be inclined to hold that rights previously established 

{h) Cf. Sedgwick, Statutory Law (2iid ed.), 27, as to tUe law of the United 
States. As to recitals in a public Act, see ante^ pp. 39 — 41. 
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could not be taken away by a private Act, of wliich due notice 
was not given to the party meant to be injured.’’ As to this 
Lord Cottenham said (p. 720) : It appears that in the Court 
below an impression existed that an Act of Parliament might 
or might not be binding on parties according as there might or 
might not be proof that the individual to be affected by it had 
had notice of the Act wLile in progress through the two Houses 
[that the Standing Orders for the protection of private rights 
not having been complied with, the authority of the Act of 
Parliament itself would be affected (c)]. There is no foundation 
for such an idea, but such an impression appears to have existed 
in Scotland, and I express my clear o^oinion upon it, that no 
such erroneous idea may exist in future.” And Lord Campbell 
added (p. 723) : The Lord Ordinary seems to have been of 
opinion that if this Act professed to take away Mr. Wauchope’s 
rights, it would have had that effect only iff due notice had 
been given him of the introduction of the Bill into the House 
of Commons, but that notice not having been given to him, it 
could not have such effect, but became wholly inoperative. I 
cannot but express my surprise that such a notion should ever 
have prevailed. There is no foundation whatever for it. All 
that a Court of J ustice can do is to look to the Parliamentary 
Poll. If from that it should appear that a Bill had passed 
both Houses and received the royal assent, no Court of justice 
can inquire into the mode in which it was introduced into Par- 
liament, or into what was done previous to its introduction, or 
what passed in Parliament during its progress in its various 
stages through both Houses.”] 

2. If need was,” said Erie, C.J., in Cahill v, London 
N, W, Rail Co, (1861), 10 C. B. N. S. 154, at p. 172, 
should be prepared to hold that, w^here a company is created by 
Act of Parliament, having privileges and rights granted to 
them and liabilities and duties imposed upon them in respect of 
their incorporation, parties dealing with them must be taken to 
be cognisant of the ]3rovisions of the Act of Parliament granting 
those privileges and rights and imposing those duties and 
liabilities, although it be a private Act” {cl). This dictum of 
Erie, C. I., which was acquiesced in by Willes, J., and Byles, 

is now Avell established as a statement of the law. 

3, A provisional order confirmed by Parliament authorising 
an electric undertaking came into operation on June 27, 1892. 
It gave power to a municipal corporation to purchase the under- 
taking compulsorily, on terms of using or transferring to the 
undertakers such an amount of corporation stock as would 

produce by the interest thereon an annuity of 5 per cent.” on 


{c) L.c. p. 720, Lord Brougham. 

[d) It equally binds the company in dealing with such persons. JDavis y. Taff 
Yale Rail. Co.y (1895) A. C. 542, 548, Lord Halsbury. Most of such Acts 
contain a clause requiring the undertakers to keep a copy at their office for 
inspection on demand. 
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capital properly expended. Another proYisional order coming 
into operation on June 28, 1892, took away a power possessed 
but not exercised by the corporation to issue irredeemable stock. 

The statutes wliich confirmed the two orders received the royal 
assent on June 27, 1892. North, J., having determined as 
above the commencement of the two orders, held that the fact 
that the two Acts passed on one day did not absolutely constrain 
him to hold that they must be read as consistent. And upon 
the express terms of the two orders he held that the order which 
came latest into force took away the power to issue irredeemable 
stock recognised in the earlier order, and consequently had the 
effect of putting in abeyance the powers of purchase given by 
the earlier order (c). 

4. In the absence of any indication of intention on the part Kepeal o£ 
of the Legislature, local Acts are not repealed by public special bv 
general Acts {f). general Act. 

‘‘ There is another rule which has been laid down, which 
is a good rule if it is properly applied, namely, that where there 
has been a particular rule established by custom or by statute, 
where there is some particular law standing, and a subsequent 
enactment has general words which would reioeal the particular 
law or particular custom if they were taken in all their generality, 
yet nevertheless the first particular law is not to be repealed un- 
less there is a sufiicient indication of intention to repeal it. It 
is not to be repealed by mere general words ; the two may stand 
together, the first, the particular law, standing as an exceptional 
proviso upon the general law. And,” he continued, I think, 
on consideration, and after looking into the cases which have 
been referred to, that although the doctrine itself is sound, it 
was misapplied in this case ” {g ) . He went on to point out that in 
all the cases cited there was a statute in favour of a particular 
class of persons or the property. 

^Ht is well settled that where the promoters of a public under- 
taking have authority from Parliament to interfere -with private 
property on certain terms, any person whose property is inter- 
fered with by virtue of the authority has a right to require that 
the promoters shall comply with the letter of the enactment so 
far as it makes provision on his behalf, and it is for the promo- 
ters to say that they have given him all that he can want, 

^or something just as good as that which the Act required them 
to give, or even something still better, if he only knew his own 


{e) Mayor, of Sheffield v. Sheffield Mectric Light Co., (1898) 1 Ch. 203. 

(/) Fitzgerald N . Champneys (1861), 30 L. J. Ch. 777 ; ‘inde ante, pp. 311 — 315. 
The rule applicable in such, cases is well stated in a Canadian case, Ontario, cfx'. 
Rail. Co.Y. Canadian Raeific Rail. Co. (1887), 14 Ont. Uep. 432, by Ferguson, J. ; 
viz. , that where there are provisions in a special Act and a general Act on the 
same subject which are inconsistent, if the special Act gives a complete rule on 
the subject, the expression of the rule acts as an exception of the subject-matter 
of the rule from the general Act. 

{g) Garnett v. Bradley (1878), 3 App. Cas. 967, Lord Blackburn, 



470 


Effwl of Pi'irate Acta. 


Repeal of 
public Act by- 
private Act. 


Effect of 
local Acts on 
taxing Acts. 


interest. It is enough for him to show that the thing which is 
ofiered is not the thing AVhich the Act said he was to have. It 
is too late to call for a new deal at that stage of the game, nor is 
it, I think, within the province of any frihunal to remodel 
arrangements sanctioned by Parliament, or to release conditions 
which the Legislature has thought fit to impose ’’ (//). 

[There is no positive rule {i) v/hich prevents a public general 
Act from being repealed, either expressly or by implication, by a 
private or local and personal Act ; but, as Malins, Y.-O., said in 
PcrnncjY. Trail (1874), L. E. 18 Eq. 88, 91, a Court ought never 
to presume an intention to modify or repeal a public Act by a 
private one,’’ for private Acts demand pecuhar vigilance, lest 
public laws be lightly set aside for the benefit of j)artioular 
persons or places ” (Z:).] 

In City and South London Rail. Co. v. London County Council^ 
(1891) 2 Q. B. 513, it was held that the Act regulating the 
undertaking of the company exempted them fe’om the Metro- 
politan Building Acts {T). In Tlchfeld TJ. D. C. v. Croivhorongh 
Lidrict Water Co., (1899) 2 Q. B. 664, it was held that the 
special Act of the Water Company passed in 1897 did not 
exempt them undertaking from the building clauses of the Public 
Health Act, 1875, on the ground that the special Act could not 
be regarded as inconsistent with the general Act (m). In Surrey 
Commercial Lock Go. Mayor, of Bermondsey , (1904) 1 K. B. 

474, it was held that the powers of interference and control over 
buildings given by sect. 76 of the Metropolis Management Act, 
1855 (18 & 19 Yict. c. 120), were inconsistent with the powers 
conferred upon a dock company by them special Acts of 1864 
and 1894, and that to the extent of the inconsistency the special 
Acts overrode the general Act {yd). It is more accurate to 
describe the effect of a private on a public Act by saying that 
the former creates an exeej)tion or exemj)tion than by saying 
that it effects a repeal. 

A local and personal Act does not repeal public Acts relating 
to taxation. The Mersey Docks and Harbour Act, 1857, 
s. 284, provides for the apphcation of moneys collected, 

iji) Herron y . Jiaihmines and Mathgar Water Commissioners, (1892) A. C. 498, 
52k Lord Macnaghten. 

{i) In May, Paii. Rract. (9tlied.) 753, it is stated that 7 & 8 Geo. 4, c. 31, was 
amended by 2 & 3 Will. 4, c. Ixxxviii. (local and personal), and that in ISOL 
the City of London Tithes Act repealed a public Act of Henry VIII. Cf. 
Coates V. A., (1900) A. C. 217. 

(Z’) May, Pari. Pract. (9th ed.) 753. 

(/) Cf. London and BlacJcwall Hail. Co. v. Limeliouse Board of Works (1857), 26 
L. J. Ch, 164 ; London County Councils. London School Board, (1892) 2 Q. P. 606. 

{m) See also London County Council v. Wandsworth and Biitney Gas Co. (1900), 
82 L. T. 562 ; Hornsey IT. JD. C. v. Smith, (1897) 1 Ch. 843 ; ^Heston Lsleworth 
TJ. D. C. "v. Groict, (1897) 2 Ch. 30G ; A.shton^under-Lyne Corgooratxon v. Bugli, 
(1898) 1 Q. B. 45, 49 ; Lodge y. Mayor, ^-c. of Huddersfield, (1898) 1 Q. B, 847, 
and ante, p. 290. 

For instances where a special Act is cut down by a general Act, see 
Charing Cross, Blectric Corporation y. Woodthorpe (1903), 88 L. T, 772 ; 
Whiteeluqoel Board of Works y. Crow (1901), 84 L. T. 595. 
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levied, borrowed, and raised or received under tbe Act, and con- 
cludes : Except as aforesaid, such moneys shall not be apjclied 
by the Board for any other purpose wEatsoever.’^ Sect. 285 
provides for liability to local and parochial rates, but the Act is 
silent as to imperial taxation. It was thereupon contended in 
Mermf Pochs v. Lucas (1883), 9 App. Oas. 891, that the Mersey 
Bocks and Harbour Board were exempted from liability to 
income tax beyond the sum paid as interest on the debt incurred 
for the acquisition and working of their property. Lord 
Selborne said io) : “In advising the House in Mersey Docks v. 

Cameron {p) and [in] Jones y. 2Iers€y Docks {q)^ my noble and 
learned friend [Lord Blackburn], who then delivered the opinion 
of the judges, which was adopted by the House in a case where 
there was no such special clause [as sect. 285], said : ^ There are 
no negative words prohibiting the application of the rates to 
j)ayment of the poor rates, and we think, in conformity with the 
decision in Tij.ie Commissioners v. Chirton (;*), that enactments 
directing that the revenue shall be applied to certain purposes 
and no other are directory only, and mean that, after all charges 
imposed by law on the revenue have been discharged, the surplus 
or free revenue, which otherwise might have been disposed of at 
the pleasure of the recipients, shall be applied to these [the 
specified] purposes.^ ’’ After expressing full conciuTenee with 
the opinion quoted. Lord Selborne added (p. 902): “Even 
independently of the sound general doctrine laid down in the 
passage which I have read ... it seems to me that the view 
expressed in the Court of Appeal (.s) is perfectly right, and that 
it would be a very strange thing indeed, and wholly inconsistent 
with the principles, which are well established, as to the construc- 
tion of Acts of Parliament, and I may say more especially of 
local and personal Acts of this nature, if duties given to the 
Crown, taxes imposed by the authority of the Legislature by 
public Acts for public purposes, were held to be taken away by 
general Acts of this land in a local and personal Act, and an 
Act in which the Crown is nowhere mentioned so as to be bound 
by it. The addition of an express saving clause as to parochial 
and local rates cannot, in my opinion, prevent the application to 
public taxes of the principles which, upon the enacting words, 
would otherwise have been applicable.” The same learned lord 
"pointed out another difficulty, viz., that income tax is imposed 
in one sense in each year by the Continuance Acts, or the Acts 
varying the rate from time to time, and in another sense by the 
Income Tax Act, 1842, which is referred to and incorporated in 5 & 6 Viet, 
subsequent Acts ; so that the tax may be said to be imposed cj* 35. 
subsequently to any given local Act under which exemption is 
claimed [t ) . 

[ 0 ) L. c. 901. {p) (I 860 ), 11 H. L. 0. 443, 480. (q) Ibid. 

{r) (1859), 1 E. &E. 516. ( 5 ) Not reported. 

(p Cf. Income. Tax Commissioners v. Te7nsel, (1891) A. C, 532, 591, Lord 
Macnaghten. In Ait. -Gen v. Midland Rail. Co., (1902) A. C. 171, an unsuccess- 
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On the same principle, an exemption from local taxation 
given hy a public Act -will not readily be held to have been 
taken away by a subsequent local AcJ. In Mcujo}\ of 
London v. Netherlands Steamboat Go.^ (1906) App. Gas. 262, it 
was held that sects. 169, 187 of a local Act, tlie City of London 
Sewers Act, 1848 (11 & 12 Viet. c. clxiii.), did not repeal cUn ex- 
emption from rates given by two public statutes of 1812 and 1862, 
authorising the erection of a new custom house and the sale of 
the site of the old custom house {n). 

It is a rule of law,’^ Turner, L. J., is reported to have said 
in Birhenhead Trustees v. Laird (1854), 23 L. J. Ch. 457, “that 
one private Act of Parliament cannot repeal another, except by 
express enactment . . . that is to say, the rule of law as to the 
construction of such Acts is not to do anything which would be 
in effect a repeal of any clause, unless in the subsequent Act 
some words are inserted which would operate as an express 
repeal of the former (v). . . . That appears tor.be the rule as 
laid down by the learned Judge Jenkins in his work called 
^ Eight Centuries of Eeports,’ where, in the Fifth Century, 
Case 11, he lays it down that ‘ a special statute does not derogate 
from a special statute without express words of abrogation.^ 

It is doubtful wEether this dictum woidd now be accepted. The 
rule is certainly not a rule of law, but at most a canon of con- 
struction ; and it is submitted that one private Act is repealed 
by another by necessary implication if the two are completely 
inconsistent. And this view seems to have been accepted by 
North, J., in Mayor, of Sheffield v. Sheffield Electric Light 
Co. (.^■). 

[5. It is said by Blackstone (y) that a private Act, “when 
obtained ujion fraudulent suggestions, hath been relieved 
against.” And this proposition is adopted by Cruise (f. 
Cruise, however, points out (a) that formerly any Act of Parlia- 
ment, private as well as public, “was consiclered as an assurance 
of so high a nature that, although it was obtained by fraud, yet 
it could not be relieved against by any of the Courts of law or 
equity, but only by the power that made it, that is, by Parlia- 
ment.” In support of Blackstone’s proposition, Cruise gives an 
abstract of the case of Mackenzie v. Stuart, decided by the 
House of Lords on appeal from the Court of Session in 1754; 
and cites the case of Bidduffii v. Biddiilph, decided by the House-*" 


ful attempt was made to stow that stock created under a special Act did not 
fall witMn the Stamp Act, 1891. 

f) See per Lord Halsburj, p. 268. In the case of two local Acts the rule 
seems to he different. See Sion College case, (1901) 1 K. B. 617, and the cases 
there cited, and Jonas y. St. DimstayCs Charchwarclens, K. B. B., 27 Oct. 1906. 

[v) This dictum of Turner, L.J., is not contained in the report of the case in 
4 Be G-. M. & a. 742. 

(.r) A7ite, p. 469, and see Maxwell on Statutes (3rd ed.), 254. 

(?/) 2 Comm. 346. 

d) Bigest, vol. V. tit. Private Act, s, 50, p. 28 (ed, 1824). 

(rt) Zoe. cit. s. 49. 
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of Lords in 1790. In neither of these cases, however, is the 
doctrine discussed, or any reasons given for the decision.] The 
question has never been solemnly discussed in any modern case. 
In 8tead v. Carey (4845), 1 0. B. 496, 516, Cresswell, J,, said : 

It is something new to impeach an Act of Parliament by a 
plea stating that it was obtained by fraud ; ” and in Waterford 
Rail, Co. Logan (1850), 14 Q. B. 672, the Court refused to 
allow a plea alleging that “the Act was obtained by the fraud 
of the plaintiffs ’’ (b), and the proper course to adopt when a Bill 
or clause is smuggled through Parliament is to bring in a Bill 
to repeal the clause in question (c) . And the decision of the 
Judicial Committee in Labrador Co. v. Reg., (1893) App. Cas. 
104: {d), seems finally to dispose of the notion that it is any 
ground for disregarding a statute to say that the Legislature 
was deceived in its grant. 

6. [It is also said that in England (e) any agreement which 
may be made io disarm opposition to a Bill, and which is 
intended by both parties to the agreement to be kept secret, will 
be held invalid as being a fraud upon the Legislature, and 
contrary to the principles of public policy. In Vauxludl Bridge 
Co. V, Earl Spencer (1817), 2 Madd. 356, it appeared that, in 
order to induce the proprietors of Battersea Bridge not to 
oppose a private Act wPich the Vauxhall Bridge Company were 
applying to Parliament for, the plaintiffs paid into the hands of 
trustees a certain sum of money, which was to be handed over 
to the defendants, the proprietors of Battersea Bridge, as soon 
as the Act was passed. No opposition was made to the Bill by 
the defendants, and the Act was passed, but the plaintiffs then 
disputed the right of the defendants to have this sum of money 
handed over to them, on the ground that the agreement not to 
oppose the passing of the Act was invalid, as being a fraud upon 
the Legislature and contrary to public policy. And so it was 
held by the Court. “ This agreement,” said Plumer, Y.-C., 
“ was secretly made during the pendency of the Bill in Parlia- 
ment, and that secrecy is the great ground of objection to 
it. . . . The object of the agreement was to prevent an oppo- 
sition to the Bill in Parliament, and it was to be concealed from 
the Legislature. Such an underhand agreement was a fraud 

^ ih) See also dicta of Willes, J., in Lee v. Bude, %c. Bail. Co. (1871), L. R. 6 C. P. 
576, 58(X cited ante, p. 70. 

ic) The Torquay -Harhoiu? and District Act, 1886, s. 38, as to Sunday proces- 
sions, was repealed in 1888 by a Pier and Harbours Confirmation Act (bTo. 2). 
A similar clause in the Eastbourne Improvement Act, 1885, was repealed in 
1892 by 55 & 56 Viet. c. cxciii., a BiU promoted by the Salvation Army. 

{d) Ante, p. 41. 

(e) In America, ‘‘ contracts made with a view to secure the passage of legis- 
lative enactments have been held to be void as against public policy. Thus a 
contract to procure the passage of an Act by the Eegislature by using personal 
influence, to pay a sum for withdrawing opposition to the passage of a law 
touching the interests of a corporation, have all been held void : ” Sedgwick, 
Statnrory Law (2nd ed.), 53. See May, Pari. Pract. (9th ed.) p. 756, n, 2, 
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upon the Legislature and contrary to principles of public policy. 
The contract therefore is invalid ” (/). But it seems from the 
case of Lord Hoivden v. Simpson (1839), hO & E. 817 (^), that 
the mere fact of an agreement of this kind teing kept secret is 
not sufficient to invalidate it ; it must also he proved that there 
was an intention to deceive the Legislature by making some 
false rej^resentation to it. In Lord Sowden v. Sinip)son it ap- 
peared, said the Court, that the plaintiff and the defendant had 
agreed together to represent to the Legislature the line of road 
described in the then pending Bill as the line which was to be 
adopted and acted upon, whilst, in truth, they intended at the 
time to apply for, and adopt and act on, another, if ob- 
tained. . . . The supposed fraud [therefore] consists in an 
intention to make a false representation to the Legislature, by 
stating the object of the adventurers to be to carry one line into 
effect and concealing the design of applying for another. . . . 
It is not enough that the existence of such affi agreement was 
at the time of entering into it, and afterwards, in fact, kept 
secret from the Legislature and all the world besides by both 
parties. The quality of the agreement, whether fraudulent or 
not, must depend upon the intention of the parties to it at the 
time of making it, and if there did not then exist the intention 
of deceiving the Legislature by concealing from it, whilst the 
petitioners were asking for one set of powers, the purpose of 
asking afterwards for others, the agreement cannot be void.’^ 
So also in Shremhiry Rail Co, v. London and North Western 
Piail. Co. (1849), 2 Macn. & Gr. 324, it appeared that a Bill had 
been brought in for the purpose of enabling one company to grant 
to another company a lease of certain lines of railway, and this 
Bill was opposed by a third company, but ultimately an agree- 
ment was come to by which, in consideration of the thii’d 
company withdrawing their opposition, the other two companies 
engaged to conduct their traffic in a certain specified way, so as 
not to prejudice the interests of the third company. On a bill 
being filed to enforce this agreement, it was contended that the 
agreement was a fraud upon Parliament. I cannot, however,’’ 
said Lord Cottenham, “ see how that can be the case. ... It 
cannot be said that the parties could not come to a private 
arrangement between themselves. The opposition to a Bill 
must be supposed to be for the purpose of guarding the particiT- 
lar interest of the parties opposing. If those obj ects are attained 
by any private arrangement, it is no fraud on Parliament.”] 
Creating new 7. [Although the Legislature can undoubtedly in a private 
Act, by Specific enactment and in terms, make any provision it 
Act. pleases for a particular state of circumstances, it was held in 

Green v. Mortimer (1860), 3 L. T. N. S. 642, that Parliament 


(/) Reversed by Lord Eldon on appeal (1821), Jao. 64, on other grounds, 
(y) In H. L. (1842) ; 9 Cl. & E. 61 ; 8 Eng. Rep. 338. 
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cannot by a private Act in a specific and particular case confer 
upon a Court of justice a jurisdiction to do something which is 
beyond the general jurisdiction of that Court, and any provision 
in a private Act professing to do so would be inoperative. 

The case arose on a private Act called Carew’s Estate Act, 
1857, whereby certain lands and stock Tvere vested in trustees to 
pay the yearly income to C., and it was enacted that the Court 
of Chancery might, so far as the rules of law and equity and the 
jurisdiction of the Court would admit, make orders so as to 
ensure that the life estate of C. should be inalienable. By an 
agreement made with one Eord, G. covenanted to charge his life 
interest with the payment of a certain sum of money, but by an 
order of the Court made subsequently to the agreement, it was 
ordered that the whole of the income payable to C. for his life 
should be inalienable by him, and from time to time when it 
became payable should be applied solely for his exclusive per- 
sonal enjoymenr. Upon this a bill was filed by the plaintiff on 
Eord’s behalf against the trustees, submitting that, notwith- 
standing the order, Eord was entitled to a charge in accordance 
with the agreement made by C. with Ford. To this bill the 
trustees demurred, and contended that C. took, not a life estate 
sim2)Ucite‘)\ but an inalienable life estate, which it was plainly the 
object of the Legislature to confer upon him. But the Lord 
Chancellor (Lord Campbell), in giving judgment against the 
demurrer, expressed his great surprise that such an Act should 
appear upon the Statute-book; it must have been passed 
inciiriam. The Act contained something which was quite absurd, 
and in terms gave the Court power to do that which was quite 
impossible ; for it was clear that the Court could have no 
power to do that which the Act professed to empower it to do. 
The order by which the declared intentions of the Act were to 
be carried out was ultra mres of the Court, for there could be no 
power to give such a qualification to C.’s interest. There must 
be the same power in C. to encumber his estate as if the Act 
had never passed.] But this decision stands by itself as a 
warning, and not as a precedent. A very large number of 
Acts, usually described as private but more correctly styled local, 
do create a new j urisdiction and new ofiences (/?] . And in 
Cairns v. Linton (1889), 16 Rettie (Justiciary), 84, the Court of 
Session felt constrained to hold that a local Act had given the 
SheriE of Midlothian a large juiisdiction in the rest of Scotland 
as to execution of process, and in Caledonian Rail, Co, v. Greenock 
and Wemyss Bay Bail, Go, (1874), L. E. 2 H, L. (Sc.) 347, it 
was held that a clause in an agreement scheduled to and con- 
firmed by a special Act ousted the jurisdiction of the ordinary 


(/^) E.ff. the Eastbourne Improvement Act, 1885, p. 473, n. Bills of 
tbis kind are submitted to a special committee charged to excise clauses inserted 
for this purpose which are unnecessary or inexpedient. 
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Courts and compelled tlie parties to have recourse to arbitra- 
tion ('i) . 

8. In Great Eastern Rail Co. v. Goldsoffd (1884), 9 App. Cas. 
927, a question was raised as to an Act o± 1 Ed. 3 which was 
treated as falling into the same category, or a similar category, 
with what are now called local and personal or private Acts (/i) , and 
it was held that the grant of a market therein contained was a 
Jus introdiictum for the particular benefit of the City of London,’’ 
and not a general law for the general benefit of all the subjects 
of the realm [T) ; and that it fell within the general principle 
of law tinusqnisque q^otest renuntlare juri qyro se introductOy a 
principle not only of ancient but also of modern application, 
a]3plicable even where Acts of Parliament have been passed 
of a much more public character. In such cases, where the 
rights given have been only j)rivate rights, unless there has 
been also in the Act of Parliament a clause excluding a power 
of contract, it has been held that by contrack or by voluntary 
renunciation such rights, as far as they are personal rights, may 
be parted with and renounced ’’ {m). 


{i) Of. G. W. H. V. JSalesoiccn Rail. Co. (1883), 52 L. J, Q. B. 473. 
\]c) p. 932, Lord Selborne. 

{!) p. 936, Lord Selborne. 

(m) pp. 936, 937, Lord Selborne ; and see ante, p. 239, 
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CERTAIN WORDS AND EXPRESSIONS USED IN STATUTES WHICH 
HAVE BEEN JUDICIALLY OR STATUTABLY EXPLAINED, 

‘‘About,” in sect. 7 (1) of tlie Workmen’s Compensation Act, 1897 
(60 & 61 Viet. c. 37). See Fenn v. Milley'^ (1900) 1 Q. B. 788 ; 
Powell V. Browriy (1899) 1 Q. B. 157 ; Owens v. Campbell, (1904) 
2 K. B. 60. 

[Abseitce, in sect. 23 of tke Matrimonial Causes Act, 1857 (20 & 21 
Viet. c. 85), with regard to a lawsuit, means non-appearance in 
the suit, and not absence without knowledge or notice of the 
suit. Phillips Y. Phillips (1866), L. B. 1 P. & M. 169.] 

Absenting himself, in sect. 4 (1), (d), of the Bankruptcy Act, 1883 
(46 & 47 Viet. c. 52), does not necessarily inYolue actual 
physical absence from a particular place. Ex parte Jackson, 
(1895) 1 Q. B. 183 ; Re Worsley, (1901) 1 K. B. 309 (C. A.). 

Absolute (assignment), in Judicature Act, 1873 (36 & 37 Viet. c. 66), 
s. 25 (6), means an assignment absolute in form, and intended 
to operate in substance, by passing the legal property in the 
chose in action, even if it contains : (1) a trust in respect of the 
amount recorded in respect of the chose in action ( Comfort y. 
Betts, (1891) 1 Q. B. 737); or (2) a proviso for redemption and 
re-assignment. Durham Brothers v. Robertson, (1898) 1 Q. B. 
795 (C. A.), where the cases are collected. But see Mercantile 
Bank of London v. Evans, (1899) 2 Q. B. 613. 

Abut, Abuttal. — See Oxford, Ltd. v. London County Council, (1898) 
2 Ch. 491. 

“ Acceptance,” in sect. 4 of the Sale of Goods Act, 1893 (56 & 57 Viet, 
c. 71), which re-enacts sect, 17 of the Statute of Frauds. See 
Abbots. Wolsey, (1895) 2 Q. B. 97; Taylor v. Smith, (1893) 
2 Q. B. 65. 

Accident, in the Workmen’s Compensation Act, 1897 (60 & 61 Viet, 
c, 37), s. 1. See Hensey v. White, (1900) 1 Q. B. 481 (0. A.) ; 
Fenton Y. Thorley, (1903) App. Cas. 443; Boardman v. Scott, 
(1904) 1 K. B. 43 (0. A.); Brintons v. Purvey, (1905) A, C. 
230 ; and see Re Scarr and General Accident Insurance Corpora- 
tion, (1905) 1 K. B. 387, Bray, J. ; and cases in Porter on 
Insurance (4th ed.), 484 — 509. 
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Accommodation woeks, in Eailway Acts. See G. W, H. y. Talbot, 
(1902) 2 Ch. 759 (0. A.). 

Accoedance -with the poem (In), in tlie Bills of Sale Act, 1882 
(45 & 46 Yict. c. 43), does not mean in the form, requires 
not verbal and literal following, but substantial following of the 
form. Thomas v. Kelly (1888), 13 App. Cas. 506, 519 ; 
Beseltine, (1891) 1 Oh. 464, 472. 

Accetje, in Income Tax Acts. Herbert v. McQiiade, (1902) 2 K. B. 
631. 

Acceded due, in sect. 42 of the Bankruq)tcy Act, 1883 (46 & 47 Yict. 
c. 52). See Ex parte Mandleherg , (1895) 1 (4. B. 844. 

Acquisition op gain, in the Companies Act, 1862 (25 & 26 Yict. c. 89), 
s. 4, as applied to a company or society, does not mean the 
acquisition of gain to the society itself, but gain to any member. 
Ehaw V. Benson (1883), 11 Q. B. D. 563, following Padstow 
Total Loss Association (1881), 20 Oh. D. 137. 

Act of Paeliament, in sect. 2 (1) of the Settled Land Act, 1882 
(45 & 46 Yict. e. 38), includes general Acts as well as private 
Acts dealing with specific ^^I’Operty. Vine v. Raleigh, (1896) 

[Act to be passed in the peesent session.-— 43 Geo. 3, c. 122, s. 2, 
enacted that certain duties were to be assessed and collected 
under the regulations of any Act to be passed in the present 
session of Parliament for consolidating certain of the provisions, 
&c.” The Act was passed on August 11, 1803, but the Act 
‘^for consolidating certain of the provisions, &c.,” 43 Geo. 3, 
c, 99, had been passed on July 27, 1803. It was argued in 
Nares v. (1810), 14 East, 510, that the words ‘‘to be 

passed” could not refer to 43 Geo. 3, c. 99, as it had been 
passed prior to August 11. “The session,” said Lord EUen- 
borough, “is a thing of continuity, and therefore, when the 
Legislature speak of ‘any Act to be passed in that session,’ 
they mean any Act that shall be passed from the commence- 
ment to the conclusion of the session, embracing both the past 
and future portions of it. . . . In referring the words to the 
whole period of the session, we violate no rule of grammar ; 
they may fairly be taken to mean any Act which at the expira- 
tion of that session shall have been passed for the purpose, and, 
with reference to the whole session from its commencement, it 
is ‘ an Act to be passed in that session.’ ”] ^ 

Action, in 29 & 30 Yict. c. 19 (Parliamentary Oaths), s. 5, is used in 
its generic sense, as including proceedings by the Crown as well 
as by the subject. Selborne, L. 0., Bradlaugh v, Clarke (1882), 
8 App. Cas. at p. 361 [diss. Lord Blackburn, at p. 375). 

,, See Cause of action, infra, p. 485. 

Acts oe defaults, in Public Health (London) Act, 1891. See Nathan 
V. Rouse, (1905) 1 K. B. 527. 
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Acts oe peactises, in sect. 59 of tlie Stamp Act, 1870, c, 97, s. 59 (see 
now 54 & 55 Yict. c. 39, s. 43), means carries on business with 
a qiiasi-^ei'nzmiydnt habitat,’’ and points to a series of acts, and 
not to an isolated transaction such as attending a taxation on a 
retainer for that specific purpose. Be Horton (1881), 8 Q. B. D. 
434 (Field and Cave, JJ.). 

Actu^u:^ use oe occupation, in Workmen’s Compensation Act, 1897 
(60 & 61 Yict. c. 37), s. 7. Merrill v. Wilson, (1901) 1 K. B., 
35. 

Addition to teade maek. — See Fauldeds Trade Mark, (1902) 1 Oh. 
125 (C. A.). 

Addeess, in the Bills of Sale Act, 1878, Amendment Act, 1882(45 & 46 
Yict. c. 43), ss. 8, 9, does not mean place of residence, but a 
place where the witness could be found by letter or call. Be 
Heseltine, (1891) 1 Ch. 464; (1892) App. Gas. 100; Bolcini v. 
Dolcmi, (1895) 1 Q. B. 898. 

Adjacent, in a New Zealand Act (Municipal Corporations Act, 1900, 
s. 219), held not to connote a precise and uniform degree of 
proximity. Two boroughs 6 miles apart, with other local divi- 
sions intervening, held adjacent within the meaning of the 
statute. Wellington (Afayor) v. Lower Hictt (^Mayor), (1904) 
A. C. 773. 

Adjoining. — See Wakefield L. B.y, Lee (1876), 1 Ex. D. 336 ; Coventry 
v. L. B. ^ S, a B. (1867), L. E. 5 Eq. 104 ; L. S. W. B. v. 
Blackmore (1870), L. E. 4 H. L. 610 ; Liglithound v. Higher 
Bebington L. B, (1885), 16 Q. B. D. 577 ; Bateman and Parkes^ 
Contract, (1899) 1 Ch. 599; cf. Pitches v. Kenny (1903), 22 
N. Z. L. E. 518, where two cattle runs, separated b}^ reserva- 
tions a chain wide and a river, were held not to be adjoining. 

Adjoining ownee, in the Metroiiolitan Building Act, 1855, included a 
tenant for years of part of a house. Fillingham v. Wood, (1891) 
1 Ch. 51. See now 57 & 58 Yict. c. ecxiii. s. 5, sub-ss. 29, 30, 
and s. 90. 

[Adjouen, in 15 & 16 Yict. c. 57, s. 4 (election petitions), is used in 
its popular sense, i.e., ‘^deferring or postponing an inquiry to a 
future day.” pdizgeraldk s case (1869), L. E. 5 Q. B. 18.] 

Ad^healty. — The Lord High Admiral of the United Kingdom for the 
time being, or the Commissioners for the time being for execut- 
ing that office. Int. Act, 1889, c. 63, s. 12 (4), post, Appendix C. 

Admitted set-oee, in the County Courts Act, 1888 (51 & 52 Yict. e. 43), 
s. 27, means set-ofi admitted by parties. Hubbard y, Goodley 
(1890), 25 Q. B. D. 156. 

Adoptive Acts. — See 56 & 57 Yict. c. 73, s. 7 (1), and 62 & 63 Yict.' 
c. 14, 8. 34. 

Advantage, in the Official Secrets Act, 1889 (52 & 53 Yict. c. 52), s. 7, 
includes (1) any office or dignity, and any forbearance to 
demand any money or money’s worth, or valuable thing ; ” (2) 
any aid, vote, consent, or infiuence, or pretended aid, vmte, con- 
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sent, or influence ; ’’ and (3) “ any promise or procurement of an 
agreement or endeayour to procure, or tlie holding out of any 
expectation of any gift, loan, fee, reward, or ^advantage as above 
defined.” 

Advisedly, in 13 Eliz. c. 12, s. 2, means ^'deliberately,” i.e., "after 
consideration” or "not inadvertently,” but not merely "inten- 
tionally.” Heath V. Biirder (1862), 15 Moore, P. 0. 147. 

Aeeected ixjijeiously. — See Injuriously affected, post, p. 512. 

Aeeidavit. — See 52 & 53 Yict. c. 63, s. 3, post, Appendix C. 

Aeteeyook. — In 9 Geo. 4, c. 61, sch. C, the expression "afternoon 
divine service ” means " the earlier part of the time from noon 
to midnight as distinguished from the evening.” R. v. Knapp 
(1853), 2 E. & B. 451, Erie, J. 

Aggrieved. — A term of very ancient origin, appearing on the Statute 
Poll of 1363 : " et outre le dit Roy voet que si nvd se sent grevez, 
mette avant sa petition en ce Parlement et il en avera convenahle 
respons^'^ {vide 1 Clifl. 272). Eor purposes of ascertaining rights 
of appeal, any person who is in any sense a party to a legal pro- 
ceeding is " aggrieved ” by a wrong decision with regard to the 
proceeding. Re Reed Co. (1887), 19 Q. B. D. 174. And see 
Rowell V. Rd"y-\ ^ ' v Brewery Co., (1894) App. Cas. 8 ; Johnson 
V. Edge, (1892) 2 (Jh. 1 (C. A.) ; Re Colchester Grammar School, 
(1898) App. Cas. 477, 483 ; Re ApolUnaris Co.'^s Trade Mark, 
(1891) 2 Ch. 186 (0. A.) ; Re Trade Mark of La Societe Anonyme 
des Verreries de V Etoile, (1894) 2 Oh. 26 (0. A.) ; R. v. Lewisham 
Guardians, (1897) 1 Q. B. 498; Stokes v. Mitcheson, (1902) 1 
Iv. B. 857. 

Agricultural land, in the Agricultural Pates Act, 1896 (59 & 60 
Yict. c. 16), does not include glass-houses in a market-garden. 
Smith V. Richmond, (1898) App. Cas. 448. 

Agriculture, in the Board of Agriculture Act, 1889 (52 & 53 Yict. 
c. 30), s. 12, includes horticulture. 

Alienation, in the Succession Duty Act, 1853 (16 & 17 Yict. c. 51). 
See Lord Wolverton v. Att.-Gen., (1898) App. Cas. 535. 

Axl contracts, in 37 & 38 Yict. c. 62, s. 1, does not include marriage 
settlements made by infants, but only contracts falling within 
the tliree classes specified in the Act. Euncan v. Dixon (1890), 
44 Ch. D. 211 (Kekewich, J.) ; contra, Ex parte Jones (1881),^ 
18 Ch. D. 122, per Jessel, M.P. 

Almshouse, in sect. 61 of the Income Tax Act, 1842 (5 & 6 Yict. c. 35). 
Trustees of Mary Clarke Home v. Anderson, (1904) 2 K. B. 645 
(Channell, I.). 

Already, in sect. 9 of the Burials Act, 1855, held to mean "at the 
commencement of the Act.” Godden v. Hythe Burial Board, 
(1906) 2 Ch. 270. 

Alteration of "flood works,” within sect. 23 of the Metropolitan 
Management (Prevention of Floods) Act, 1879 (42 & 43 Yict. 
c. cxcviii.). L, C. C. v. L. B. Sf S. C. R., (1906) 2 K. B. 72. 
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Amount uealtsed, in tke Bankruptcy Act, 1890 (53 & 54 Viet. c. 71), 
s. 15 (1). See Re Christie^ (1900) "1 Q. B. 5. 

Amusement. — See Entertainment or Amusement. 

And [as used in a turnpike Act of 42 Greo. 3, held not to be taken 
conjunctively, but disjunctively or distrihutively, that is, as 
equivalent to “ or.” Waterhouse v. Keen (1825), 4 B. & C. 200]. 

,, read distrihutively in a by-law. Stainland Industrial, ^■'c. 
Society v. Stainland U. D. C., (1906) 1 K. B. 233. See also 
Townsend v. Read (1861), 10 C. B. N. S. 317 ; but as to and” 
in a will, see Re Sutton (1885), 28 Oh. D. 464. 

Annual pay, in the Police Act, 1890 (53 & 54 Viet. c. 45). See 
Upperton v. Ridley^ (1903) App, Gas. 281. 

Annual value, in the Grand Junction Waterworks Acts, 1826 (7 
Geo. 4, c. cxl.), s. 27, and 1852 (15 & 16 Viet. c. clvii.), s. 46, 
means ‘^^ret annual value ” as defined in the Parochial Assess- 
ments Act, 1836 (6 & 7 Will. 4, c. 96), s. 1. Dohhs v. Grand 
Junction Waterworks Co. (1883), 9 App. Gas. 49 ; cf. Public 
Health (Loudon) Act, 1891 (54 & 55 Viet. c. 76), s. 141, and 
Valuation (Metropolis) Act, 1869 (32 & 33 Viet, c. 67), s. 2. 

,, in the Eeform Act, 1832 (2 & 3 Will. 4, c. 45), s. 27, means 
the fair annual rent without deduction for landlord’s repairs. 
Colmll V. Wood (1846), 2 G. B. 210. 

,, in the House Tax Acts and Income Tax Acts, means the gross 
annual value, and not the net value for poor rate. Walker v. 
Brisley, (1900) 2 Q. B. 735. See Re Surrey County Cricket 
Club, (1902) 2 K. B. 400 ; and 32 & 33 Viet. c. 67, ss. 4, 45. 

Annuity, in the Income Tax Act, 1842 (5 & 6 Viet. c. 35), and Suc- 
cession Duty Act, 1853 (16 & 17 Viet. c. 51). Secretary of State 
for India in Council v. Scohle^ (1903) A. G. 299. 

Any ship, in sects. 260, 261, of the Merchant Shipping Act, 1894 
(57 & 58 Viet. c. 60), applies to foreign as well as British ships. 
R. V. Stewart, (1899) 1 Q. B. 964. 

Appointed day. See Jones v. Hughes, (1905) 1 Gh. 180 (0. A.). 

Approach. — See Immediate approach. 

Approved plan (in 10 & 11 Viet. c. cxxix. s. 35), held to mean a plan 
lawfully approved by a local authority, and not merely one 
which had been in fact ap)proved. Yahhicom v. King, (1899) 1 
Q. B. 444 ; cf. MTntosh v. Po7itypridd Improvements Co. (1892), 
61 L. J. Q,. B. 164; Baxter v. Bedford Corporation (1885), 1 
T. L. E. 424. 

Approved service,” in sect. 1 of the Police Act, 1890 (53 & 54 Viet, 
c. 45). See Ga7'huttY. Durham Joint Committee, (1906) A. G. 
291. 

Armament, in the Naval Defence Act, 1889 (52 & 53 Viet. c. 8), s. 8, 
means reserves as well as outfit.” 
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Aetipiceh, in the Lord’s Day Act (29 Ohas. 2, c. 7), s. 1. See Palmer 
V. Snoio, (1900) 1 a. B. 725. 

Assessor (So.). — The assessor appointed and acting under the Scotch 
Valuation Acts. See 49 & 50 Viet. c. 15, s. 3. 

Assignee, in sect. 37 of the Solicitors Act, 1843 (6 & 7 Viet. c. 73), 
does not mean assignee in bankruptcy, but assignee within the 
meaning of sect. 25 of the Judicature Act, 1873 (36 & 37 Viet, 
c. 66). Ingle v. McCutekan (1884), 12 Q,. B. D. 518. 

Assizes, in England, Wales, and Ireland, means the Courts of assize 
usually held in every year, including the sessions of the Central 
Criminal Court, but does not include a Court of assize held 
under a special commission, or held in Ireland under 40 & 
41 Viet. c. 57, s. 63. Int. Act, 1889 (c. 63), s. 13 (5), post, 
Appendix C. 

Assurance, in 17 & 18 Viet. c. 36, s. 7 (bills of sale), held not to in- 
clude a receipt containing an inventory, and given by a sheri:S’s 
officer for the price of goods sold under an execution. Wood- 
gate V. Godfrey (1879), 5 Ex. D. 24. 

,, in 47 & 48 Viet. c. 54, s. 3 (Yorkshire Eegistry), and in con- 
veyances. See Rodger v. Harrison, (1893) 1 Q. B. 161. 

At the trial, in 38 & 39 Viet. c. 50, s. 6 (County Courts : see now 
51 & 52 Viet, c. 43, s. 120), means during or immediately at 
the end of the trial, and not after a lapse of an hour and a half 
after judgment given. Fierpoint v. Cartivright (1880), 5 
C. P. D. 139; Smith v. Baker, (1891) App. Cas. 325; and see 
Upon the trial* 

Attachment eor debt, in the Sheriffs Act, 1887 (50 & 51 Viet. c. 55), 
s. 14 (1), does not include arrest on an order of commitment 
under the Debtors Act, 1869 (32 & 33 Viet. c. 62), s. 5. 
Mitchell V. Simpson (1890), 25 Q. B. D. 183. 

Attest, in the WiUs Act, 1837 (7 Will. 4 & 1 Viet. c. 26), s. 9, means 
‘‘be present and see what passes, and, when required, bear 
witness to the fact.” Per Dr. Lushington in Bryan v. White 
(1850), 2 Eobertson, 317; followed in Sharper. Birch (1881), 
8 Q. B. D. Ill, 113, as to the meaning of the word as used in 
41 & 42 Viet. c. 31, s. 6; see also Ford v. Kettle (1882), 9 
Q. B. D. 139, 143. 

Attorney -General, in Imperial Acts, or Acts relating to the British 
Islands or the whole of the United Ehngdom is used as a com^ 
pendious expression for the law officers of the Crown in each 
part of the United Kingdom or Empire affected by the enact- 
ment — e.g. 1889, c. 52, s, 7 (2), Official Secrets; c. 69, s. 4 (2), 
Public Bodies Corrupt Practices. 

Audit, in the Pubhe Health Act, 1875 (38 & 39 Viet. c. 55), s. 246 v 
See Thomas v. Devonport Corporation, (1900) 1 Q. B, 16. 

Author (1) of a photograph (within 25 & 26 Viet. c. 68, ss. 1, 4), 
means the person who took the negative. Nottage v. Jackson 
(1883), 11 Q. B. D. 630. And see Kenrich v. Laiore 7 ice 
2d Q. B. D. 99 ; Melville v. yiirror of Life Co., (1895) 2 Ch, 531. 
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Author (2) of a report of a public speecb. in Parliament, see Waltey' v. 
La 7 ie, (1900) App. Oas. 539. 

Average. — See Stuart v. Nixooi, (1901) A. C. 79. 


Bahk (the), in tlie National Debt Pedemption Act, 1889 (c. 4), s. 8, 
means the Governor and Company of the Bank of England, or 
the Governor and Company of the Bank of Ireland, as the case 
may require. 

„ OF England. See Interpretation Act, 1889, s. 12 (18), 2 ^ost^ 
Appendix C. 

,, OF Ireland. Seeint. Act, 1889 (c. 63), s. 12 (19), Appx. C. 

Banker, in the Bank Charter Act, 1844 (7 & 8 Yict. c. 32), means a 
person carrying on the business of banking, whether by the 
issue of bank-notes or otherwise. And see a7ite, pp. 159, 188. 

Banks. — The earlier Acts relating to banks apply to banks of issue as 
distinguished from banks of deposit. Att.-Gen. v. Birhbeck 
(1884), 12 Q. B. D. 605, 616. Vide ante, pp. 159, 188. 

[Bare trustee, in 38 & 39 Yict. c. 87, s. 48 (Land Transfer), means a 
trustee ‘ ‘ without any beneficial interest;’’ but whether 

the fact that he has active duties to perform makes any differ- 
ence. Morgan v. Swansea (1878), 9 Ch. D. 582.] 

‘■‘Bedding,” in the County Courts Act, 1888 (51 & 52 Yict. e. 43), 
8. 147, includes “bedstead.” Davis v. Harris, (1900) 1 Q. B. 
729. 

Beerhouse means “ a place where beer is sold to be consumed on the 
premises, and Beershop is a place where beer is sold to be con- 
sumed off the premises.” Per Pry, J., in HoUy. Collyer (1880), 
16 Ch. D, 718, 721 ; sed queer e et vide cas. ibi cit. Vide Nicollr, 
Fenning (1881), 19 Ch. D. 258, 267. 

“Betterment.” — See Fe London Comity Council and City of London 
Brewery, (1898) 1 Q. B. 387. 

Betond the seas [in 21 Jas. 1, c. 16, s. 7, has the same meaning in 
law as “ out of the realm ” or out of the land.” Ruchmaboye 
V. Lulloohhoy (1851), 8 Moore, P. C. 4 ; 14 Eng. Pep. 2, 9], cf. 
Musurus V. Gadban, (1894) 2 Q. B. 352. 

Board of Guardians. — See Int. Act, 1889, s. 16 (1), (3), post, Appx. C. 

Board of Trade. — See Int. Act, 1889 (c. 63), s. 12 (8), post, Appx. C. 

Bona fide traveller, within sect. 10 of the Licensing Act, 1874 (37 
& 38 Yict. c. 49). See Cowap v. Atherton, (1893) 1 Q. B. 49 ; 
Penn v. Alexander, (1893) 1 Q. B. 522; Williams v. Macdonald, 
(1899) 2 Q. B. 308. 

Bond, covenant, or instrument, in Schedule I. of the Stamp Act, 1891 
(54 & 55 Yict. c. 39), includes agreements not under seal. 
National Telephone Company v. Lnland Revenue Co7nmissio7iers, 
(1899) 1 a B. 250; (1900) App. Cas. 1. 
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Book, in Copyriglit Act, 1842 (5 & 6 Viet. c. 45), s. 24, includes 
periodical. Henderson v. Maxwell (1877)^ 4 Oh.. D. 163. 

PUBLISHED m NUMBEES, in Oopyriglit Act, 1886 (49 & 50 Yict. 
c. 33), s. 11, ‘^includes any review, magazine, periodical work, 
works publisked in a series of books or parts, transactions of a 
society or body, and other books of which different volumes 
or parts are published at different times.” 

Bono UGH. — Vide mite, p. 151. 

Bouhdaey. — See Place having a hioicn boundary. 

Bband, in Patents Act, 1883 (46 & 47 Viet. c. 57), s. 64, means a 
device applied to an article by burning, and not a device woven 
or incorporated into the substance of the article.” Pine v. 
Goodall, (1892) 1 Oh. 35. 

Beidge, in sect. 46 of the Eailways Clauses Consolidation Act, 1845 
(8 & 9 Yict. c. 20), includes the highway passing over it. Lan- 
cashire and Yorkshire Rail. Co. v. Bury Corporation (1889), 14 
App. Cas. 417. 

,, in 22 Hen. 8, c. 5, and 5 & 6 Will. 4, c. 50 (Highways), s. 21, 
only applies to bridges in existing highways, unless there be 
distinct evidence of acquiescence by the inhabitants in the 
building and dedication of the bridge. R. v. Southampton (1886), 
17 Q. B. D. 424. 

Beitish ImiA. — See Int. Act, 1889 (c. 63), s. 18 (4), post.^ Appx. C. ; 
cf. 1890 (c. 4), s. 9 (1). 

,, Islands. — See Int. Act, 1889 (c. 63), s. 18 (1), post^ Appx. C* 

,, POSSESSION. — See Int. Act, 1889 (c. 63), s. 18 (2), post., Appx. C. 

Building. — See St. Botolph, Aldersgate Without, Vicar of v. Parishioners 
of, (1900) P. 69 ; Hedley v. Wehh, (1901) 2 Ch. 126 ; Humphery 
V. Young, (1903) 1 K. B. 44; Boyce -v. Paddington Corporation, 
(1906) App. Cas. 1. 

Building line, in Public Health (Building in Streets) Act, 1888 (51 & 
52 Yict. c. 52), — See Ravensthorpe L. B. v. Hmchcliffe (1890), 
24 C. B. D. 168 ; Att.~Gen. v. Edivards, (1891) 1 Ch. 194. 

,, in London Building Acts. — See Barlow v. Kensington Vestry 
(1886), 11 App. Cas. 257 ; London Coimty Council v. Cros^ 
(1892), 61 L. J. M. C. 160 ; Allen v. London County Cmancil, 
(1895) 2 Q. B. 587. 

Business has no definite technical meaning, but is to be read with 
reference to the object and intent of the Act in which it occurs. 
Ex parte Breull (1881), 16 Ch. D. 484 (James, L.J.). 

,, in the Companies Act, 1862 (25 & 26 Yict. c. 89), s. 199, ordi- 
narily means trading (for gain) under the Act {Re Bristol 
Athenceum (1889), 43 Ch. D. 236), and is not wide enough to 
include the case of a literary or scientific institution not carried 
on for gain. 
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Business (carrying on) — i.e.y as a principal, not as a clerk or "work- 
man. Graham y. Lewis (1888), '22 Q. B. D. 1. 

,, (trade or), -in tke Customs and Inland Eeveniie Act, 1878 (41 
& 42 Yict. c. 15), s. 13 (2). See Miiat y, Shaw Steioai't (1890), 
17 Eettie (Sc.), 377. 


Calculated to deceive, in Patents Act, 1883 (46 & 47 Yict. c. o7), 
s. 5 (5), means wMch v^ill induce the public to purchase the 
article in question in the belief that it was other than it really 
is. Eno V. Limn (1890), 15 App. Cas. 252. 

Calendar month is computed in the same way in civil and criminal 
proceedings. Eadcliffe v. Bartholomew^ (1892) 1 Q. B. 161; 
vide ante^ p. 150, n. 

Candidate, in 51 Geo. 3, c. 126, means a man who offers himself to 
the suffr’ages of the electors. See Pari. Elections Act, 1868, s. 3. 

Capital, circulating or fixed. Bond v. Barrow Hcematite Steel Co,, 
(1902) 1 Ch. 353. 

3 , reduction of. See Re Anglo-French Eoyloration Co.,, (1902) 2 
Ch. 845. 

,, SUM EMPLOYED AS,” in the Income Tax Act, 1842 (5 & 6 Yict. 
c. 35), s. 100. See Royal Ins, Co. v. Watson, (1896) App. 
Cas. 1. 

Carriage, in a local Act of 1767 imposing bridge tolls, held to include 
bicycles and tricycles. Cannan v. Ea^d of Abingdon, (1900) 2 
Q. B. 66 ; but see ante, p. 158, n. 

[Carried into, in 24 & 25 Yict. c. 10, s. 6 (Admiralty), is used in a wider 
sense than “imported.” Dapueto v. Wylli-e L. P. 5 

P. C. 482.] 

Carrying on business, [in 9 & 10 Yict. c. 95, s. 60, of a railway com- 
pany, applies only to the station where the general superintend- 
ence of the whole company is centred. Brown v. L. N. W. 
Rail. Co. (1863), 32 L. J. Q. B. 318 ;] Palmer v. Caledonian 
Rail. Co., (1892) 1 Q. B. 607. 

Cash, in 30 & 31 Yict. c. 131 (Companies), s. 25. See Ei re Johannes- 
burg Co., (1891) 1 Ch. 119. 

[Cattle, in 28 & 29 Yict, c. 60 (Dogs), includes pigs ( Child v. Hearn 
(1874), L. P. 9 Ex. 176) andhorses. Wright v. P ear son if 
L. P. 4 Q. B. 582.] 

Cause op action means everything which the plaintifi would have to 
prove if traversed in order to support his claim to the judgment 
of the Court. Cooke v. Gill (1872), L. P. 8 C. P. 107. 

,, in Acts dealing with local Courts having a jurisdiction within a 
limited district, e.g., in the Salford Hundred Court Act, 1868 
(31 & 32 Yict. c. cxxx. ss, 6, 7), means the whole course of 
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action, and not merely tlie act or default whicli gives the plain- 
tift his cause of complaint. Payne v. Hogg^ (1900) 2 Q,. B. 43 
(0. A.) ; and see Felton v. Boiver, (1900) JL Q. B. 598. 

Cause of actiou includes an assignment of a cause of action. Read v. 
Brown (1888), 22 Q,. B. D. 128. 

,, in 53 Greo. 3, c. 127 (Ecclesiastical Courts), s. 1, is not a tech- 
nical word signifying one kind or another; it is causa jurisdic- 
tionis^ any suit, action, matter or other similar proceeding com- 
petently brought before and litigated in a particular court.” 
Per Lord Selborne in GreenY,Lord Penzance 6 App. 

Cas. 671. 

Caveat, in 15 & 16 Yict. c. 83 (Patents), s. 20, meant anything in the 
nature of an ox^position at any stage, and is not confined to the 
opposition at the Great Seal, which was the meaning of ^ caveat ’ 
under the old practice.” Johnson's Patent (1880), 13 Ch. D. 
398, note (1), Lord Cairns, L.C. ^ 

Chancellor, the lord. — See Int. Act, 1889, s. 12 G)? post, Appx. C. 
Cf> National Debt Pedemption Act, 1889 (c. 4), s. 18. 

Charge or control, in the Employers’ Liability Act, 1880 (43 & 44 
Yict. c. 42), s. 1 (5), is construed as being two expressions, both 
meaning the same thing, but not including the case of a person 
who merely had the duty to clean and oil the machinery of the 
locking apparatus and points on a railway. Gihhs v. G. W. i?. 
(1883), 11 Q. B. D. 22. 

Charge or control of a child. — See Prevention of Cruelty to Childi’en 
Act, 1904 (4 Edw. 7, c. 15), s. 23 (2). 

Charged upon land, in the Limitation Act, 1833 (3 & 4 Will. 4, c. 27), 
s. 1, appKes to payments in the nature of tithes imposed by 
37 Hen. 8, c. 12, on houses in the City of London. Payne v. 
Esdaile (1888), 13 App. Cas. 613. 

Charitable purposes, [technically, and in the eye of a Court of justice, 
‘^has a meaning so extensive as to include everything which is 
expressly described as a ‘ charitable use ’ in 43 Eliz. c. 4, s. 1, or 
is within what has been called the equity of the statute, but 
there is perhaps not one person in a thousand who knows what 
is the technical and legal meaning of the word ‘ charity.^ ” 
Dolan V. Macdermott (1868), 3 Ch. App. 678, Lord Cairns.] ■ 

,, in the Income Tax Act, 1842 (5 & 6 Yict. c. 35), Sch. A., s. 61, 
has the legal technical meaning given it by English law. Gom- 
missioners of Income Tax v. Pemsel, (1891) App. Cas. 532 ; and 
see Cunnack v. Edwards^ (1896) 2 Ch. 679 (0. A.). 

Charitable trust. — See Ait.-Gen. v. Webster (1875), L. B. 20 Eq, 
483 ; Fell v. Official Trustee of Charity Lands, (1898) 2 Ch. 44 
(C. A.) ; Hunter v. Att.-Gen., (1899) App. Cas. 323 ; Blair y, 
Duncan, (1902) App. Cas. 37; In re Pardoe, (1906) 2 Ch. 184. 

Charitable use. — Re Church Patronaqe Trust, (1904) 2 Ch. 643 
(C. A.). 



Tenm iiml in Statutes. 


487 


Charity, [in 16 & 17 Yict. c. 137, s. 66 (Charitable Trusts), applies to 
every institution in England and Wales endowed for charitable 
purposes, even though the constitution of the charity or the 
corpus of the property should be abroad.’’ Re Duncan (1867), 
2 Ch. App. 356;] and see Cunnach v. Edwards^ (1896) 2 Oh. 
679. 

,, Commissioners. — The Charity Commissioners for England [and 

Wales] for the time being. Int. Act, 1889 (c. 63), s. 12 (14), 
post^ Appendix: 0. 

Chief Secretary, when used with reference to Ireland, means the 
Chief Secretary to the Lord Lieutenant for the time being. Int. 
Act, 1889 (c. 63), s. 12 (10), Appendix C. 

Child, [in the Poor Belief Act, 1601 (43 Eliz. c. 2), s. 7, does not 
include grandchild. Maund v. Mason (1874), L. B. 9 Q. B. 
254.] 

,, in Statute of Distributions. — Vide ante, p. 160. 

,, when used in a statute, as to real estate means children lawful 
' at birth by the law of England ; as to personalty means chil- 
dren lawful according to the law of the domicil of the parents 
at the date of their birth. Re GoodmaEs Trusts (1881), 17 Ch. D. 
266 ; but see Dicey, Conflict of Laws, 695 ; Re Price, (1900) 1 Ch. 
442. 

Chimney, in sect. 24 of the Public Health (London) Act, 1891 (54 & 
55 Yict. c. 76), includes the funnel of a steamboat. Tough v, 
HopJcins, (1904) 1 K. B. 804. 

Cdaim, in the Parliamentary Begistration Acts, includes a statutory 
declaration in support of a claim to vote. Ainsley v. Nicholson 
(1890), 24 Q. B. D. 144. 

‘‘Claiming right thereto,” in sect. 2 of the Prescription Act, 1832 
(2 & 3 Will. 4, c. 71). Gardner v. HodgsoE s Kingston Breioeries 
Co., (1900) 1 Ch. 592. 

[Clause of a well, in 29 Chas. 2, c. 3, s. 6, means ^^some collocation 
of words in the will which, when removed out of the will, will 
leave the rest of the will intelligible ” : per Lord Cairns in 
Swinton v. Bailey (1878), 4 App. Cas. 70, 77; and per Mel- 
lish, L.J. (Sc.), 1 Ex. D, 121, “the word ^clause’ is not used 
in any strict or technical sense, but merely means the same 
thing and has the same eflect as ^ part.’ ”] 

Clerk or servant, in the Preferential Payments in Bankruptcy Act, 
1888 (51 & 52 Yict. c. 62), as extended by 60 & 61 Yict. e. 19, 
s. 3, does not include the managing director of a company. Re 
Newspaper Proprietary Syndicate, Limited, (1900) 2 Oh. 349. 
Cf. i^chbold, Cr. PI. (23rd ed,), 558. 

Coal, in the Metropolitan Streets Act, 1867 (30 & 31 Yict. c. 134), s. 15, 
does not include coke. Fletcher y. Fields, (1891) 1 Q. B. 790. 
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CoLLisroN", in sect. 3 of the County Courts Admiralty Jurisdiction Act, 
1868 (31 & 32 Viet. c.’^Tl), applies only as between vessels and 
not as between a vessel and a pier. TKe lAormayidy^ (1904) P. 
187, 

Collusion, in the Matrimonial Causes Act, 1860 (23 & 24 Viet. c. 144), 
s. 7. — See Hunt v. Hunt (1878), 47 L. J. P. D. & A. 22 ; 
Alexandre Y. Alexandre (1870), L. P. 2 P. & P. 164; Butler v. 
Butler (1890), 15 P. D. 67 (C. A.); Same y. Same, (1893) P. 
185; (1894) P. 25; Boyers v. Rogers^ (1894) P. 161; Church- 
ward V. Churchivard, (1895) P. 7. 

Colonial Legislatuee. — The authority other than the Imperial Parlia- 
ment or the King in Council competent to make laws for a 
British possession (including India). Int. Act, 1889 (c. 63), 
s. 18 (7), Appendix C. 

Colony, — Any part of the King’s dominions except the British Islands 
and British India. Int. Act, 1889 (c. 63), s. 18 (5), post, Appx. C. 
Where parts of the King’s dominions are under both a local 
and a central Legislature {e,g, Canada and Australia), all parts 
under the central Legislature are one colony for the purposes 
of this definition. 

Commencement. — Vide ante, p. 150. 

CoMMEECiAL MATTERS, in Art. 1233 (7) of the Quebec Civil Code held 
to include an action by stockbrokers on a balance of account 
rendered to their principal in respect of purchases and sales on 
his private speculative account. Idorget v. Baxter, (1900) App. 
Cas. 467. 

Commissioners of Woods or op Woods and Forests. — The Commis- 
sioners for the time being of His Majesty’s Woods and Forests 
and Land Pevenues. Int. Act, 1889 (c. 63), s. 12 (12), post. 
Appendix C. 

,, OF Works. — The Commissioners for the time being of His 
Majesty’s Works and Public Buildings. Int. Act, 1889 (c. 63), 
s. 12 (13), Appendix C. 

Committed for trial, refers in England and Wales to any person 
committed to prison or admitted to bail by a Court, judge, 
justice, or coroner, with a view to his being tried before a judg^ 
and jury. Int. Act, 1889 (c. 63), s. 21, post, Appendix C. 

Committed to Prison, as used in 40 & 41 Viet. c. 21, s. 57, means 
“ ordered to be kept in prison.” Mullins v. Treasurer of Surrey 
(1881), 7 App. Cas. 1, 9. 

Common lodging-house, in the Common Lodging House Acts, 1851 
and 1853 (14 & 15 Viet. c. 28, 16 & 17 Viet. c. 41), as explained 
by 23 & 24 Viet. c. 26, means a house open to all comers of what- 
ever class {Langdon v. Broadhent (1878), 37 L. T. 436) who are 
received for payment, but does not include cha^ritable institutions. 
Parker v. Talbot, (1905) 2 Ch. 643 (C. A.). 
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Communicate and Communications, in Official Secrets Act, 1889 (52 & 
53 Yict. c. 52), s. 8, “include uny communication, whether in 
whole or in .part, and whether the document, sketch, plan, 
model, or information itself, or the substance or effect thereof 
only be communicated.” 

Company. — Thisword, apart from special definition in a particular statute, 
has no strictly technical meaning. It inyolves the ideas : ( 1 ) an 
association of persons too numerous to be described as a firm ; 
(2) power of a member to transfer his interest without the con- 
sent of the other members. Re Stanley^ (1906) 1 Ch. 131, 134, 
Buckley, J. 

,, in the Bailway Companies Act, 1867 (30 & 31 Yict. c. 127), 
ss. 3, 4, includes a dock company which has a short line of rail- 
way attached, although the railway is ancillary to the dock. 
G. N. R. V. Tahourclin (1883), 13 Q. B. D. 320. And see 
Puhlic Company, 

,, iNCOEPOBATED BY AcT OF PARLIAMENT. — An insurance company 
incorporated by charter, in virtue of powers given by an Act of 
Parliament, is a company incorporated by Act of Parliament 
within the meaning of an investment clause. Elve v. Boyton^ 
(1891) 1 Ch. 50L 

,, PUBLIC, in sect. 5 of the Apportionment Act, 1870 (33 & 34 Yict. 
c. 35), held to include an unincorporated life assurance society 
established under a deed of settlement, and possessing power, &c. 
under a private Act. Re Griffith (1879), 12 Ch. D. 655. See 
Re Castlehaw, (1903) 1 Ch. 352. 

,, [whether INCORPORATED OR NOT, in the Judgments Act, 1838 
(1 & 2 Yict. c. 110), s. 14, is an expression not known to the 
law as a legal term with a definite legal meaning. McIntyre v. 
Connell (1851), 20 L. J. Ch. 284.] 

[Competent Court, in Debtors Act, 1869 (32 & 33 Yict. c. 62), s. 5, 
“must be understood to mean a Court acting within the local 
limits of its existing jurisdiction.” Washer v, Elliott (1876), 1 
C. P. D. 174.] 

Concealed fraud, in Statutes of Limitations. See Lawrance v. Lord 
Norreys (1890), 15 App. Cas. 210. 

Conclusive evidence, in sect. 51 of the Companies Act, 1862 (25 & 26 
Yict. c. 89). Re Hadleiyh Castle Gold Mmes, Ltd., (1900) 2 Ch. 
419 (C,, A.) 

Conduct and affairs of bankrupt, in sect. 28 (2) of the Bankruptcy 
Act, 1883, means conduct arising out of or connected with the 
bankruptcy, but is not confined to the matters specified in 
sect. 28 (3). Re Jones (1890), 24 Q. B, D. 589. 

Conflict, in sect. 56 of the Settled Land Act, 1882 (45 & 46 Yict. 
c. 38), explained. Earl of Lonsdale v. Lowther^ (1900) 2 Ch. 
687. 
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Ooi;rsuL or Yice-cok'sitl. — F or the purpose of the application of the 
Extradition Acts, 1870 and 1873, to British possessions, includes 
any person recognised hy the Governor of, a British possession 
as a consular officer of a foreign State (1873, ti. 60, s. 7). This 
enactment was passed to cover the Canadian decision in Lcimi- 
randds case (1866), 10 Lower Can. Jur. 289. 

CoKSTTLAE, AGENT, in the Ist Schedule to the Fisheries Act, 1868 (31 & 
32 Yict. c. 45), is equivalent to consular officer” as defined in 
that Act, s. 5. The definition of 1868 is slightly afiected by 
that in the Int. Act, 1889 (52 & 53 Yict. c. 63), s. 12 (20), post^ 
Appendix 0. 

,, OEEICEE, in all Acts, includes consul-general, consul, vice-consul, 
consular agent, or any person for the time being authorised to 
discharge the duties of consul-general, consul, or vice-consul. 
Int. Act, 1889, c. 63, s. 12 (20), post, Appendix C. ; 52 & 53 

Yict. c. 10, s. 5 (Commissioners of Oaths) ; 55 & 56 Yict. c. 23, 
s, 24 (Foreign Marriage). This definition is based on that con- 
tained in the Sea Fisheries Act, 1868 (31 & 32 Yict. c. 45), 
with the substitution of authorised to discharge ” for dis- 
charging,” In the earlier Act, also, consular agent ” in the 
convention scheduled to the Act is defined as equivalent to 
consular officer. 

,, in the Merchant Shipping Act, 1894, c. 60, s. 742, ^^when used 
in relation to a foreign country, means the officer recognised by 
her Majesty as a consular officer of that foreign country.” Con- 
sular authority depends upon the exequatur or the recognition 
by a Secretary of State for the British Crown, and not upon 
the mandate contained in a foreign commission. 

,, in the Army Act (44 & 45 Yict. c. 58), s. 94 (1), ^^any British 
consul-general, consul, or vice-consul, or person duly exercising 
the authority of a British consul.” 

,, in the Army Act (44 & 45 Yict. c. 58), s. 104, exempts 
from billeting ‘‘the house of residence of any foreign consul 
duly accredited as such.” The word “ accredited ” is applicable 
to the foreign consul, while “received” or “recognised” would 
be more appropriate. 

,, in the consular service of Her Majesty, in the Naturalisation 
Act, 1870 (33 & 34 Yict. c. 14), s. 17, means and includes consul- 
general, consul, vice-consul, consular agent, and any person for 
the time being discharging the duties of consul-general, consal, 
or consular agent. 

Context is not limited to the context of the particular section in which 
the definition occurs, but means the context of the whole Act. 
Esher, M.B., In re Evans, (1891) 1 Q. B. 144. 

Continuing oefenge. — See Welsh v. West Earn Corporation, (1900) 

Q. B. 324; Blackpool Corporations. Johnson, (1902) 1 K. B. 
646 ; Mullis v. Hubbard, (1903) 2 Ch. 431. 
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[Contract, in 30 & 31 Yict. c. 131, s. 25, means a contract binding 
in law, wbich of course imports a consideration.’^ Per Tbesiger, 
L.J., in Anderson^ s case (1877), 7 Ck. D. 113.] 

CoNYEYANOE, in 47 & 48 Yict. c. 54, s. 3 (Yorkshire Eegistry), includes 
any assignment, appointment, lease or settlement made by deed 
on a sale, mortgage, demise, or settlement of any land or 
appointment of a new trustee in respect thereof, which has been 
executed by one or more of the parties by whom any interest in 
such land is thereby conveyed.” Cf. Credland v. Fatter (1874), 
10 Ch. App. 8, 12, per Lord Cairns. 

,, OR ASSIGNMENT, in the Bankruptcy Act, 1883 (46 & 47 Yict. 
c. 52), s. 4, sub-s. 1 («), is limited to those particular modes of 
disposition of property, and means a formal conveyance or 
assignment properly so called of the whole, or substantially the 
whole, of the debtor’s property. Fe Spackman (1890), 24 
Q. B. D. 741, Pry, L.J. “Conveyance or assignment is an 
instruinent under seal actually transferring the legal and equit- 
able interest in the property, so as to take it out of the assignor 
and vest it in the assignees,” Lopes, L.J. 

,, ON SALE, in the Stamp Act, 1891 (54 & 55 Yict. c. 39), ss. 54, 
57, See Inland Revenue Commissioners v. Tod^ (1898) App. Cas. 
399 ; Chesterfield Brewery Co, v. Inland Revenue Commissioners ^ 
(1898) 2 Q. B. 7 ; Sivayne v. Inland Revenue Commissioners^ 
(1899) 1 Q. B. 335; (1900) 1 Q. B. 172 (0. A.) ; G. N. R, y. 
Inland Revenue Commissioners^ (1901) 1 K. B. 416. 

Convicted oe eelony, in 33 & 34 Yict. c. 29, s. 14 (Licensing), does 
not apply to a person who after conviction for felony has received 
a free pardon. Hay v. Tower Justices (1890), 24 Q. B. D. 561, 

Co-EARTNERSHiP, in 31 & 32 Yict. c. 116, s. 1, was not used in the 
sense of co-ownership, as the modern usage confines the mean- 
ing of the word to societies formed for gain. R, v. Robson 
(1886), 16 Q. B. D. 140. 

Copy, in the Copyright Act, 1842 (5 & 6 Yict. c. 45), includes matter 
contained in a newspaper registered as a serial publication. 
CateY. Devon Newspaper Co, (1889), 40 Ch. D. 500; but not 
perforated music sheets for use on a mechanical organ. Boosey 
v. Wright, (1900) 1 Ch. 122. 

,, in Pine Arts Copyright Act, 1862 (25 & 26 Yict. c. 68), s. 11. 
Hanfistaengl v. W, H. Smith ^ Son, (1905) 1 Ch. 519. 

CosT^'oE RELiEE, in 31 & 32 Yict. c. 122 (Poor Law), s. 33, does not 
mean the cost of relief as fixed by the guardians of the union 
(to which the deserted wife is chargeable) upon making an 
order for relief, but what the justices estimate as the proper 
cost of relief. Dinning v. South Shields Union (1884), 13 
Q. B. D. 25 (0. A.). 

Costs (double). — See Hasker v. Wood (1885), 54 L. J. Q. B. 419; 
Reeve v. Gibson, (1891) 1 Q. B. 660. 5 & 6 Yict. c. 97, ss. 1, 2, 

substituted full for double costs where given by statute prior to 
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1842 ; and see tlie provisions as to costs in the Public Authori- 
ties Protection Act, 18'93 (56 & 57 Yict. c. 61); and Ann. Pr. 
1900, p. 895. 

Costs (full), in sect. 26 of the Copyright Act, 1842 (5 & 6 Yict. c. 45), 
means costs as between party and party, and not as between 
solicitor and client. Avery v. Wood^ (1891) 3 Ch. 115. 

Cotton cloth factoey means any room, shed, or workshop, or any 
part thereof, in which the iveaving of cotton cloth is carried on.” 
Cotton Cloth Pactories Act, 1889 (52 & 53 Yict. c. 62), s. 4. 

County presumably includes county of a city or of a town. Int. Act, 
1889 (c. 63), s. 4, post^ Appendix C. ; and see a7ite^ p. 151. 

,, in 4 & 5 Will. 4, c. 76 (Poor Law), s, 38, includes a county of a 
town. R, v. Pearce (1880), 5 Q. B. D. 386. 

,, COURT, as respects England and Wales — 

{a) unless the contrary intention appears, rnieans in every 
Act and Order in Council passed or made after 1846, “a 
Court under the County Courts Act, 1888.” See Int. Act, 
1889 (c. 63), s. 6, post^ Appendix C. 

(5) in the Sheriiffs Act, 1887 (50 & 51 Yict. c. 55), s. 18, 
the common law County Court, now held only for parlia- 
mentary elections, and the due execution of writs. 

“ ,, COURT, as respects Ireland, in Acts passed after 1889, means a 

civil bill Court within the meaning of the County Officers and 
Courts (Ireland) Act, 1877. Int. Act, 1889 (c. 63), s. 29, post^ 
Appendix C. 

Court. — See Competent Court. 

Court of Appeal means His Majesty’s Court of Appeal in England or 
Ireland. Int. Act, 1889 (c. 63), s. 13 (2)^ post, Appendix C. 

,, OF ASSIZE in England, Wales, and Ireland, means a court of 
assize, a court of oyer and terminer, and a court of gaol delivery, 
or any of them, and includes the Central Criminal Court. Int- 
Act, 1889 (c. 63), s. 13 (4), Appendix C. 

,, OF OYER AND TERMINER OR GENERAL GAOL DELIVERY, in the 

Assizes Belief Act, 1889 (52 & 53 Yict. c. 12), s. 7, includes a 
court of assize and the Central Criminal Court. See Int. Act, 
1889 (c. 63), s. 13 (4), post.^ Appendix C. 

,, OF QUARTER SESSIONS means the justices of any county, riding, 
parts, division, or liberty of a county, or of a county of a city, or 
county of a town (borough) in general or quarter sessions 
assembled ; and also the court of a recorder of a municipal 
borough which has a separate court of quarter sessions. Int. 
Act, 1889 (c. 63), s. 13 (14), post^ Appendix C. 

,, OF SUMMARY JURISDICTION. — See Summary jurisdiction. 

Creditor in Bankruptcy Act, 1883 (c. 52), s. 6, does not include a 
receiver appointed in an action in the Chancery Division, as a 
receiver has no remedy in his own right against debtors of the 
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person of whose property he is receiver. Re SaeJcer (1889), 
22 Q. B. D. 179 (C. A.). Qucere, whether includes a cestui qiie 
trust in respect of claims against a defaulting trustee. Re 
Lake, (1901) 1 K. B. 701. 

Creditor, in sect. 48 of that Act, means a person who, when a charge or 
payment is made, is entitled, if bankruptcy supervenes, to prove 
them and take a dividend. Re Blackpool Motor Car Co., (1901) 
1 Oh. 77. 

,, in the Companies Act, 1862 (25 & 26 Yict. c. 89), ss. 80, 82, 
does not include the creditor of a creditor of a company who has 
obtained a garnishee order attaching a debt due from the com- 
pany to his debtor. Re Combined Weighing and Advertising 
Machine Co. (1889), 43 Ch. D. 99 (C. A.). 

Creditors whom the Court thinks entitled to be heard includes 
outside creditors in the case of a scheme of an arrangement of 
the affairs of a liquidating railway company. Re Last and West 
India Dock Co. (1890), 44 Ch. D. 38. 

Crime, in 33 & 34 Yict. c. 75 (Elementary Education, England), 
sch. 2, Part I. r. 14, includes a ‘^conspiracy punishable under 
the Criminal I^aw and Procedure (Ireland) Act, 1887 (50 & 51 
Yict. c. 20). Conybeare v. London School Board, (1891) 1 Q. B. 
118. 

Criminal cause or matter, in the Judicature Act, 1873, s. 47, does 
not include any question arising out of the committal of a 
clergyman for contumacy to an order of the Ecclesiastical Court : 
Cox V. Hakes (1890), 15 App. Gas. 506 ; nor an order striking 
a solicitor off the rolls : Re Bade (1890), 25 Q. B. D. 228 ; and 
refusal of bail on an indictment : R. v. Foote (1883), 10 Q. B. D. 
378. 

,, includes decision on a habeas corpus under the Extradition Acts, 
1870 and 1873. Re Alice Woodhall (1889), 20 Q. B. D. 832. 

,, includes a proceeding to compel a magistrate to state a case 
upon a point of law arising in a criminal cause or matter. Re 
Schofield, (1891) 2 Q. B. 428. 

,, includes proceedings for penalties before a magistrate under llie 
London Building Acts : Payne y. Wr'ght, (1892) 1 Q. B. 104;' 
66 L. T. 148 ; and proceedings for penalties under the Com- 
panies Act, 1862, s. 27 ; R. v. Tyler, (1891) 2 Q. B. 588; or 
proceedings to enforce payment of rates which might end in 
imprisonment : Seaman v. Burley, (1896) 2 Q. B. 344 ; and see 
Raydon v. South Met. Tramways Co., (1893) 2 Q.. B. 304. 

Crimping. — R. v. Abrahams, (1904) 2 K. B. 859; R. v. Goldberg, 
(1904) 2 K. B. 866. 

Crown. — See Interpretation Act, 1889, s. 30, post, Appendix C. 

Cruelty, in the Matrimonial Causes Act, 1857 (20 & 21 Yict. c. 85), 
s. 22, considered. Russell y * Russell, (1897) App. Cas. 395, 
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Custom was not used in 5 & 6 4, c. 76, s. 2, in tlie teclinical sense 

of the word, but was only equivalent to usage.” Prestney v. 
Mayor of Colchester (1882), 21 Oh. D. 120. - 

^ Customer, of a banker, in sect. 82 of the Bills of Exchange Act, 1882 
(45 & 46 Yict. c. 61), see G. IF. P. v. London and County Banh- 
ing Co., (1899) 2 Q. B. 172; (1900) 2 Q. B. 645 ; Mathews y. 
Broion (1894), 63 L. J. Q. B. 494. 

Day. — O ur law,” said Sir W. Grant in Lester v. Garland 15 
Yes. 248, ^‘rejects fractions of a day more generally than the 
civil law does, the effect of which is to render the day a sort of 
indivisible point, so that any act, done in the compass of it, is no 
more referable to any one than to any other portion of it, but 
the act and the day are co-extensive, and therefore the act 
cannot properly be said to be passed until the day is passed.” 
^‘It is a well-known maxim that the law takes no notice of the 
fractions of a day . . , except where there are conflicting rights 
between subject and subject.” Tomlinson v. Bulloch (1879), 4 
Q. B. D. 230, 232; and see Re Raikvay Sleepers Supply Co. (1885), 
29 Oh. D. 204 ; Goldsmiths^ Co. v. West Metrop. Rail. Co., 
(1904) 1 K. B, 1. But if a statute enacts that a licence shall 
commence on the day on which the same shall be granted,” it 
does not” i^Camphell'^. Strangeways (1878), 3 C. P. D. 107) 
‘^necessarily mean that it shall begin at the first moment of the 
day ” ; therefore, if a person does fche thing requiring a licence 
without having previously taken out a licence, the taking out a 
licence later in the day wxLl not exonerate him from the penalty 
to which he became liable for doing the thing without having 
previously taken out a licence. Eor “though ” {Comhe v. Pitt 
(1763), 3 Burr. 1423, 1434) “ the law does not in general allow of 
the fraction of a day, yet it admits it in cases where it is necessary 
to distinguish. And I do not see why the very hour may not 
be so too, where it is necessary and can be done, for it is not 
like a mathematical point which cannot be divided.” In Chick 
V. Smith (1840), 8 Dowl. 340, Patteson, J., said: “The good 
sense of the matter is that, where it is necessary to show which 
was the first of two acts, the Court is at liberty to consider 
fractions of a day. The rule of law would be otherwise 
absiud.” Vide Clarke v. Bradlaugh (1881), 7 G. B. D. 151.] 

Days. — “In any case in which any particular number of days not 

expressed to be clear days is prescribed by the Rules of the " 
Supreme Court, the same shall be reckoned exclusively of the 
first day and inclusively of the last day.” E. S. C. 1^883, 
Ord. LXIII. r. 12. This definition accords with Williams v. 
Burgess (1840), 12 A. & E. 635 ; and Radcliffe v. Bartholomew, 
(1892) 1 Q. B. 161 ; Re North, (1895) 2 Q. B. 264. 

„ in the County Court Rules, 1903, “clear days means that in aK 
cases in which any particular number of days is prescribed for 
the doing of any act or for any other purpose, the same is to be 
reckoned exclusive both of the first and of the last day.”' 
Ord. LY. 
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Bays. — “ Not less tlian fourteen days ” lias been read to mean fourteen 
clear days in Re Railway Sleepeh Supply Co. (1885), 29 Cti. D. 
204; see McQueen v. Jackson^ (1903) 2 K. B. 163; R. v. 
Shropshire JJ. (1838), 8 A. & E. 173 ; Chambers v. Smith 
(1843), 12 M. & W. 2. 

„ as to days’’ in marine insurance policies, see Cornfootv. Royal 
Exchange Assurance Corporation.^ (1904) 1 K. B. 40 (0. A.). 

Dealer m spirits, in sect. 2 of tbe Excise Licence Act, 1825 (6 Geo. 4, 
c. 81). Tmicell v. Mayhook^ (1904) 2 K. B. 790. 

Dealings, in sect. 17 of the Bankruptcy Act, 1883 (46 & 47 Yict. c. 52), 
refers to matters particularly connected witli tbe bankruptcy as 
distinguished from conduct, i.e. the bankrupt’s general conduct. 
Per Lord Coleridge, C.J., in In re A Solicitor (1890), 25 
Q. B. D. 17, 25. 

Debenture ‘ Gs a word which has somehow crept into the English 
language, and does not appear to admit of any accurate defini- 
tion, but it is recognised by the statute as something different 
from a promissory note.” British India^ Co. y. Commis- 
sioners of Inland Revenue (1881), 7 Q. B. 1 ). 165, 170. A 
debenture means a document which either creates a debt or 
acknowledges it, and any document which fulfils either of these 
conditions is a debenture.” Levy v. Aheroorris Slate, ^c. Co, 
(1887), 37 Oh. D. 260, 264, Chitty, J., where the derivation and 
history of the word is discussed. See the Stamp Act, 1891 (54 
& 55 Viet. c. 39, sched.), 

,, STOCK. — See Attree v. Hawe (1878), 9 Ch. D. 349 (C. A.); Re 
Crossley, (1897) 1 Ch. 928. 

Debt [in 9 Geo. 4, c. 14, s. 5, means actionable debt.” Rawley v. 
Rawley (1876), 1 Q. B, D. 463]. 

,, claim or demand, in the Poor Law Payment of Debts Act, 1859 
(22 & 23 Viet. c. 49). See West Ham Guardians v. Bethnal 
Green Churchwardens , (1896) App. Gas. 477. 

,, [in 30 & 31 Yict. c. 69 (Mortgages), s. 1, does not include mort- 
gage debt. Neivmarch v. Storr (1878), 9 Ch. D. 12]. 

,, within the Bankruptcy Act, 1883, s. 18 (3), means everything 
which might mature into a debt, including all Eabilities from 
which a bankrupt would be relieved by an order of discharge. 
Flmt V. Barnard (1888), 22 Q. B. D. 90. 

see Spence v. Coleman, (1901) 2 K. B. 199. 

,, imprisonment por, in 32 & 33 Yict. c. 62 (Debtors), does not 
include imprisonment under a committal order. Mitchell v. 
Simpson (1889), 23 Q. B. D. 373; Stonor v. Foiole (1887), 13 
App. Gas. 20. 

Debtor, in the Bankruptcy Act, 1883 (46 & 47 Yict. c. 52), see Re 
A. B. Co., (1900) 1 Q. B. 541 ; (1901) A. C. 102. 

Declaration, statutory, see Int. Act, 1889, s. 2\, post, Appendix 0. 
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[Deed, in the Forgery Act, 1861 (24 & 25 Viet. c. 98), s. 20, means 
something which passes a pecuniary interest. R. v. Morton 
(1873), L. E. 2 C. C. E. 27, Blackburn, J.] 

/‘Default, owee in,” in sect. 257 of the Public Health Act, 1875, 
means “one who has not performed his share of the works 
requisite,” fe., so much of the work specified in the notice 
under the section as applies to him. Shicox v. HandsivortJi 
L.B. (1881), 8 Q. B. D. 39. 

Defect or inaccuracy, in sect. 7 of the Employers’ Liability Act, 1880 
(43 & 44 Viet. c. 42), as applied to notice of action, includes 
the omission of the date in the notice of action required by the 
section. Carter v. Drysdale (1883), 12 Q. B. D. 91. 

,, IN CONDITION OF MACHINERY (in the same Act) means unfitness 
for the purpose for which the machine is supplied. Heske y. 
Samuelson (1883), 12 Q. B. D. 30. Even if each part is suffi- 
cient, yet if the whole arrangement is defective^ it is a defect 
within the Act. Cripps v. JiAge (1884), 13 Q,. B. D. 583. 

[Define, in sect. 35 of the Victoria Constitution Act, 1855 (18 & 19 
Viet. c. 55), which empowers the Victorian Parliament to define 
its privileges, &c., means “declare,” and not merely “ specify ” 
or “ enumerate.” Dill v. Murphy (1864), 1 Moore, P. 0. N. S. 
487.] 

Definite and certain, in the Stamp Act, 1870 (33 & 34 Viet. c. 97), 
Sched. < 5 . V. “Settlement,” applied, not to the interest or the 
nature of the interest of the settlor, but to the amount of the 
stock put into settlement. Onslow v. Commissioners of Inland 
Revenue^ (1891) 1 Cl. B. 239. See now Stamp Act, 1891, 
Sched. 5. V, “ Settlement.” 

Defraud, intent to, in sect. 2 of the Merchandise Marks Act, 1887 
(50 & 51 Viet. c. 28), means to make the purchaser take some- 
thing which he did not know he was taking, not putting off 
a bad article in order to get money unfairly. Starey v. Chil- 
worth Gunpowder Co. (1890), 24 Q. B. D. 96. It means more 
than an intent to cheat a customer, and means more than to 
induce the buyer to accept goods which might otherwise be 
rejected. (Same case.) 

[Delineated, in the Pont^ool Eailway Act, 1865, s. 23, does not 
mean “surrounded in every part by lines,” but “sketched or 
represented or so shown that landowners would have notice 
that the land might be taken.” Dowling v. Pontypool Rail. Co. 
(1874), L. E. 18 Eq. 714, 740.] See Pr other oby. Totten- 

ham^ ^c. Rail, Co..^ (1891) 3 Oh. 278 ; Cripps on Compensation 
(5th ed.). 

Dependents, in the Workmen’s Compensation Act, 1897 (c. 37), See 
Main^ Colliery Co. v. Davies, (1900) App. Cas. 358; Rees v. 
Penrikyher Navigation Colliery Co., (1903) 1 K. B. 259 (C. A.). 

Depending. — See Suit depending. 
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Derived, wlien used with reference to profits of a* trade or husiness, 
held equivalent to ‘^arising” or accruing.’’ Commissioners 
of Taxes V. KirJc, (1900) App. Gas. 588, 592. 

Description of nets, in sect. 39 of Salmon Eishery Act, 1873 (36 & 
37 Yict. c. 71). Claytonsf, Peirse, (1904) 1 K. B. 424. 

Deserted, in 24 & 25 Yict. c. 55, s. 3, is not used in the ordinary 
acceptation of the word, but the statute must be taken to mean 
that, where the husband permanently gives up the society of 
his wife and continues to live in a difierent place apart from 
her, she shall be looked up to as a different person from what 
she would otherwise be, for she resides where she does for her 
own, and not for any marital purpose.” P, v. Maidstone Union 
(1880), 5 Q. B. D. 31, 33, Cockbuim, C.J. 

Desertion, in the Matrimonial Causes Acts. See MaJiony v. CartJiy, 
(1892) P. 21 ; P. V, Le Pesche^ (1891) 2 Q,. B. 418 ; JVyn?ie v. 
Wy?ine, ()1898) P. 18; Bradshaiv y. Bradshaw, (1897) P. 24; 
JDe Lauhenqne v. De Laubenque, (1899) P. 42 ; Sickert y. Sickert^ 
(1899) P. 278; Sy?iye Y. Synge, (1900) P. 180. 

,, under the Summary Jurisdiction (Married Women) Act, 1895. 
See FroiodY. Froiod, (1904) P. 177 ; Dodd v. Dodd, (1906) P. 74. 

Design, in sect. 60 of the Patents, Designs, and Trade Marks Act, 
1883 (46 & 47 Yict. c. 57), is not used in a technical sense, as 
excluding anything that would ordinarily fall within it. Heath 
V. Pollason, (1898) App. Gas. 499. It refers only to the shape 
or visible form of the object represented, and not to the object 
which the design has in view in adopting the shape or the 
particular purpose which the shape is intended to serve. Hecla 
^Foundry Co, v. Walker ^ Co, (1889), 14 App. Gas. 550; and 
see Holdswortli Y , McCrea (1867), L. P. 2 H. L. at p. 388; 
Walker v. Falkirk Iron Co, (1887), 14 Pettie (Sc.), 1081. 

Determination of tenancy. — Agricultural Holdings Act, 1883, s. 7, 
construed. Pe Paul (1890), 24 Q. B. D. 247 ; Black v. Clay, 
(1894) App. Gas. 368 ; Morley v. Carter, (1898) 1 Q. B. 8. See 
now Agricultural Holdings Act, 1900 (63 & 64 Yict. c. 50). 

Deviation, in special Acts, means shifting the authorised w^ork in its 
integrity from one site to another which may be deemed more 
suitable. It does not imply a right not only to shift the situa- 
tion, but to dispense with half or two-thirds the work. Herron 

^ V. Pathmines and Pathgar Commissioners, (1892) App. Gas. 498, 
526, Lord Macnaghten. Cripps on Compensation (4th ed.), 18. 

o 

[Devise, in sect. 6 of the Statute of Prauds (29 Chas. 2, c. 3), means 
‘ ‘ that group or collection of words reduced into writing which 
operates as a disposition of the testator’s land.” Swinton v. 
Bailey (1878), 4 App. Gas. 70, 79, Lord Penzance.] 

,, in the Wills Act (7 Will. 4 & 1 Yict. c. 26), “ includes, unless 
a contrary intention appears by the will, a devise by way of 
appointment under a special or general power conferred on the 
testator as to property not his own.” Freme v. Clement (1881), 
18 Oh. D. 515, Jessel, M.P. 


H. 
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Diplomatic oppicep in tlie diplomatic service of Her Majesty, in the 

* Naturalisation Act, d870, c. 14, means any “Ambassador, 
Minister, or Charge d’afiaires, or Secretary of Legation, or any 
person appointed by such Ambassador, Minister, Charge 
dAffaires, or Secretary of Legation to execute any duties 
imposed by the Act on an officer in the diplomatic service of 
Her Majesty” (sect. 17). 

„ BEPPESENTATiYE OP A POPEIGF STATE,” for the purposes of the 
Extradition Acts, 1870 and 1873, “includes any person recog- 
nised by a Secretary of State as a consul-general of that State.” 
Ext. Act, 1873 (c. 60), s. 7, extending Ext. Act, 1870 (c. 52), 

s. 7. 

,, SERVICE. — Enumeration of diplomatic offices in the Diplomatic 

Salaries Act, 1869 (c. 43), s. 7. 

Direct commuxicatioh, in sects. 7, 9 of the London Building Act, 1894 
(57 & 58 Viet. c. ccxiii.), considered. Woodham v. London 
County Council, (1898) 1 Q. B. 863; Armstrong v. London 
County Council, (1900) 1 Q. B. 416. 

Direct taxation, in the British North America Act, 1867. See Bank 
of Toronto v. Lamhe (1887), 12 App. Cas. 575 ; Brewers, Asso- 
ciation of Ontario v. Att.-Gen. for Ontario, (1897) App. Cas. 231. 

Disarility, in the Naturalisation Act, 1870, c. 14, s. 17, means the 
status of being an infant, lunatic, idiot, or married woman. 

Discharge, in Stamp Act, 1891, sched. tit. Mortgage, sub-head 5. 
Firth ^ Bo7is v. Lolland Revenue Cominis sioners, (1904) 2 Iv. B. 
205, ChanneU, J. 

Discontinuance, inE. S. C. 1883, Ord. XXYI., r. 1, includes both non- 
suit at common law and the right of a plaintiff in Chancery to 
dismiss his own bill. Foxy, Star Newspaper Co,, (1898) 1 Q. B. 
636; (1900) AiDp. Cas. 19. 

Discretion. — Vide ante, ]d. 241. 

Disposition, in 3 & 4 Will. 4, c. 74 (Eines and Eecoveries Act), s. 38, 
is not restricted to the deed barring the entail, but comprises it 
and all other instruments by which the arrangement between 
the vendor and the purchaser is carried out. Ciwcher v. Waine 
(1864), 5 B. & S. 697. 

■r 

Dispute, in Arbitration Act, 1889 (52 & 53 Viet. c. 49). See Parry v. 
Liverpool Malt Co., (1900) 1 Q. B. 339 (0. A.). 

,, [in the Employers and Workmen’s Act, 1875 (38 & 39 Viet, 
c. 90), s. 4, includes a complaint made by the employer as to 
the conduct of the workman. Clemson v. Huhbaid (1875), 
1 Ex. D. 179.] 

Distance, when mentioned in a statute, how computed. See Mile. 

“Distinctive words,” in the Patents, &c. Act, 1883. See Hopkinson's 
Trade Mark, (1892) 2 Ch. 116. 
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Distributed m dividen-d, in the Act, tSSo (46 & 47 Viet, 

c. 52, s. 72). Re Chris fie, (1900) 1 U, B. 5. 

Divided, in 41 & 42 Viet. c. 15, s. 13 (Eevenue), refers to the structural 
arrangement of the houses taxed by the Act, and not to the 
mode of dealing with the divided houses. Yorhshire Insurance 
Co. V. Clayton (1881), 8 Q. B. D. at p, 420, Brett, L.J. 

Dividend, in 33 & 34 Viet. c. 35 (Apportionment), s. 2, “ includes 
(besides dividends strictly so called) all payments made by the 
name of dividend, bonus, or otherwise, out of the revenue of 
trading or other public companies, divisible between all or any 
of the members of such respective companies, whether such pay- 
ments shall be usually made or declared at any fixed time or 
otherwise.” Chrr v. Griffiths (1879), 12 Oh. D. 655, 661 ; and 
see Bond v. Barroio Haematite Co., (1902) 1 Oh. 353 ; 
Lamplough v. Proprietors of Kent Water Works, (1903) 1 Oh. 
575 (0. A.). 

Document, unless the context otherwise requires, “includes part of a 
document.” Official Secrets Act, 1889 (52 & 53 Viet. c. 52), s. 8. 

„ OF title to goods, in the Pactors Act, 1889 (52 & 53 Viet, 
c. 45), s. 1 (4), includes “bill of lading, dock warrant, ware- 
house-keeper’s certificate, and warrant or order for the delivery 
of goods, and any other document used in the ordinary course 
of business as proof of the possession or control of goods, or 
authorising or purporting to authorise, either by indorsement 
or by delivery, the possessor of the document to transfer or to 
receive goods thereby represented.” 

Domestic animals, in 12 & 13 Viet. c. 92, s. 2 (as amended by 17 & 18 
Viet. c. 60, s, 3), includes any pet bird, and also birds kept in 
captivity and trained as decoy birds. Colam v. Paget (1884), 
12 Q. B. D. 66. 

Domestic purposes, in Acts relating to supply of water. See Pidgeon 
V. Great YarmoiUh Water Works, (1902) 1 K. B. 310; Barnard 
Castle U. D. C. v. Wilsoyi, (1902) 2 Ch. 746 (0. A.). 

Domiciled in England, in the Bankruptcy Act, 1883 (46 & 47 Viet, 
c. 52), s. 6 (1), means “England” as distinguished from other 
parts of the United Kingdom. Re Mitchell (1884), 13 Q. B. D. 
418. 

Dominion. — See Foreign dommion. 

Double costs, — See Costs. 

Drain, in the Metropolis Management Acts, 1855 and 1862. Bethnal 
Green Vestry y. London School Board, (1898) App. Gas. 190; 
Greater London Property Co. v. Foot, (1899) 1 Q. B. 972. 

,, in the Public Health Acts. Thompson v. Eccles, (1905) 1 K. B. 
110; Haediche v. Friern Barnet TJ. D. C., (1904) 2 K. B. 807 ; 
Hedley v. Wehh, (1901) 2 Oh. 126 ; Wood Green U. D. C. v. 
Joseph (1905), W. N. 144; Poley on Sewers, &c., 37, 41. 

K K 2 
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Deivee or Deivees, in sects. 37, 40 — 52, 54, 58, 60—67 of the Town 
Police Glauses Act, 1847 (10 & 11 Yict. c. 89), includes the con- 
ductor of an omnibus. Town Police Glauses Act, 1889, c. 14, 
s. 4 (1). 

Deui^kenness. — S ee Permit drunkenness. 

Duly hade. — A contract ^^made in writing,’’ in the Companies Act, 
1867 (30 & 31 Yict. c. 131), a. 25, means a contract executed 
by all the parties thereto. Px parte Menzies, (1890) 43 Ch. 
D, 118. 

Dwell, in the County Courts Act, 1888 (51 & 52 Yict. c. 43), s. 74, 
applies to temporary as well as permanent residence. See 
Alexander'^. Jones (1876), L. P. 1 Ex. 133, decided on 9 & 10 
Yict. c. 95, s. 128. Cf. Riley r. Read (1879), 4 Ex. D. 100. 

Dwelling-house, in 41 & 42 Yict. c. 26 (Parliamentai^ and Municipal 
Pegistration), s. 5, means a part of a house sejDhrately occupied, 
not by a lodger merely, but in such a manner that the occupier 
can be separately rated to the relief of the poor. Bradley v, 
Baylis (1881), 8 a B. D. 195. 

,, in 5 & 6 Yict. c. 35 (Income Tax), s. 100, Sch. D, ^Moes not 
include a house in which a bank or limited company carries on 
business,” even if the manager lives in part of it. Russell 
V. Tow7i and County Bank 13 App). Cas. 418, 430,* cj\ 

Tennant v. Smithy (1892) App. Cas. 150. 

,, in the Bankruptcy Act, 1883, s. 6 (d), for purposes of founding 
bankruptcy jurisdiction over a foreigner, held to include ^bur- 
nished rooms ” taken under circumstances which did not make 
the hirer a lodger. Re Hecquard (1890), 24 Q. B. D. 74; cf. 
Ex parte Maxim Nordenfeldt Co., (1895) 1 Q. B. 151. 

,, A dwelling-house need not be a separate building. It may be 
bounded by a horizontal plane just as well as by a vertical 
plane, and would therefore include a flat, but not lodgings, 
nor rooms in a hotel. See AUchurch v.. Hendon Assessment 
Committee, (1891) 2 Q. B. 436; and cf. Kimher v. Admans, 
(1900) 1 Ch. 412; Rogers v. Hosegood, (1900) 2 Ch. 389; 
Robertson v. King, (1901) 2 K. B. 265 ; Weather ell sr. Cantley, 
(1901) 2 K. B. 285 ; Nicholls v. Malim, (1906) 1 K. B. 272; 
Leivin V. End, (1906) A. C, 299. 


EAENiNGS.—See Coal Co. v. Southern, (1903) App. Cas. 306. 

Ecclesiastical chaeity, in the Local Grovernment Act, 1894 (56 & 
57 Yict. c. 73), unless the context otherwise requires, includes 
a charity the endowment whereof is held for some one or more 
of the following purposes : — 

(a) Eor any spiritual purpose which is a legal purpose; or 
(5) For the benefit of any spiritual person or ecclesiastical 
officer as such ; or 
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(c) For use of a "building as a cburcb, cb^pel, mission-room 
or Sunday-school, or otherwise, by any particular Church 
or denomination ; or 

(J) For the' maintenance, repair, or improvement of any such ‘ 
building as aforesaid, or for the maintenance of divine 
service therein ; or 

{e) Otherwise for the benefit of any particular Church or 
denomination, or of any members thereof as such, i.e. to 
the exclusion of non-members, whether the benefit is 
religious or temporal. JRe Perry Almshouses, (1899) 1 
Ch. 21, 30 (C. A.). 

This definition does not purport to be complete [loc. cit, p. 29, 
Lindley, M.E,), and does not exclude eleemosynary charities 
[loc. cit. 36, Chitty, L.J.). 

EccLEsmsTiCAL CoMMissiONEES. — The Ecclesiastical Commissioners for 
England [and Wales] for the time being. Int. Act, 1889 
(c. 63), s.- 12 (15), post, Appendix 0. 

,, PTJUPOSE, in 19 & 20 Viet. c. 104 (Lord Blandford’s Act), s. 14, 
includes ‘‘burial of the dead.” Hughes v. Lloyd (1888), 23 
Q. B. E. 157. So that when a parish is divided under that Act 
for ecclesiastical purposes, parishioners in the old undivided 
parish cease to have any right of interment in the old parish 
churchyard unless they are resident within the ecclesiastical 
district within which it lies. It also includes publishing banns 
and solemnising marriages. Fuller v. (1883), 10 Q. B. D. 

418. Spiritual purposes is distinct. See 6 & 7 Viet. c. 37, 
ss. 9 and 15. 

Education Depabtment. — See Int. Act, 1889 (c. 63), s. 12 (6), post, 
Appendix C. But see 62 & 63 Viet, c, 33. 

,, Depaetmext, Scotch, in all Acts, means “the Lords of the 
Committee for the time being of the Privy Council appointed 
for Education in Scotland.” Int. Act, 1889 (c. 63), s. 12 (7), 
post, Appendix C, taken from sect. 1 of the Scotch Education 
Act, 1870. 

Epeluvia injurious to health, in 38 & 39 Viet. c. 55, s. 114, include 
an ejBduvium which causes sick persons to become worse, although 
not injurious to persons in sound health. Mcilton Urban Sani- 
tary Authority y. Malton Manure Co. (1879), 4 Ex. D. 302, 

[Emolument in 31 & 32 Viet. c. 110, s. 8 (7), is the most comprehen- 
sive word the Legislature could have used to describe the profits 
of an office. R. v. Postmaster- General (1878), 3 Q. B. D. 428, 
430.] See Livingstone v. Mayor, S^c. of Westminster, (1904) 

2 K. B. 109, 117, Buckley, J. ; and Remuneration. 

' in sched. I. of the Income Tax Act, 1842 (5 & 6 Viet. c. 35). 
See Tennant Y. Smith, (1892) App. Cas. 150. 

Employed, in sect. 143 of the Army Act (44 & 45 Viet. c. 58), is not 
equivalent to “used.” Craig v. Nicholson, (1900) 2 Q. B. 444. 
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Endowment in 16 17 Yict. c. 137 (Cliaritable Trusts). — See Clergy 

Orphan Corporation, (1894) 3 Ch. 145. Re Stockport Schools, 
(1898) 2 Oil. 687 (C. A.) ; Re Church Amiy^ (1906), W. N. 73. 

Entbanchisement, in sect. 18 of tlie Settled Land Act, 1882 (45 & 
46 Yict. c. 38), held to include conversion of leaseholds into 
freeholds by purchase of reversion. Re Bruce, (1905) 2 Oh. 
372, Kehewich, J. 

Engen'eering work, in sect. 7 of the Workmen’s Compensation Act, 
1897.— See Bach v. Dick Kerr ^ Co,, (1906) App. Gas. 325; 
Rogers V. Ca^'diff [Mayor, ^'c, of), (1905) 2 X. B. 832; Adams 
V. Shaddock, (1905) 2 K, B. 859; Tidloch v. Waygood, (1906) 2 
X. B. 261. 

Ekglakd, in sect. 5 of 1889, c. 72, shall mean Scotland in the applica- 
tion of the Act to Scotland (sect. 17). This ought to have been 
done by defining place of abode,” with reference to that part 
of the United Xingdom in which the local authority giving the 
notice exercises its functions. 

[Extertainmext, in sect. 6 of the Befreshment Houses Act, 1860 
(23 & 24 Yict. c. 27), does not merely apply to public enter- 
tainments, like concerts, but also to the general accommodation 
provided in refreshment-rooms. Muir v. Keay (1875), L. E. 

10 Q. B. 594; Hoives v. Inland Revenue (1876), 1 Ex. D. 394. 

„ OR AiTTisEMENT, in 21 Geo. 3, c. 49, s. 1, does not apply to pro- 
ceedings of a religious nature. Baxter v. Langley (1868), L. E. 
4 C. P. 21.] 

^^Equitaele interest in property,” in the Stamp Act, 1891 (54 & 
55 Yict. c. 39), s. 59. — See Muller ^ Co.’s Margarine, Ltd, v. 
Inland Revenue Commissioner s^ (1900) 1 Q. B. 310. 

Evade. — See Bullivant v. Aft.^Gen, for Victoria, (1901) App. Cas. 196. 

Excessive WEIGHT, in sect. 23 of the Highways, &c. Act, 1878 (41 & 
42 Yict. c, 77), applies only to the load carried on a single 
vehicle. HUIn. Thomas, (1893) 2 Q. B. 333. 

[Execute, in the Indian Wills Act, 1838 (No. lOLV.), s. 7, ‘Us 
employed to designate the whole operation [of making a will], 
including both the signature and acknowledgment of the testator 
and the attestation of the subscribing witnesses.” Casement v. 
Fulton (1845), 5 Moore, P. C. 141.] r 

Exercise, in the Patents, &c. Act, 1883. — See Saccharin Corporations, 
Reitmeyer ^ Co., (1900) 2 Ch. 659 ; Badische Anilin und Soda 
Fahrik v. Hickson, (1905) 2 Ch. 495 ; (1906) App. Cas. 419. 

Exportation. — See Stockton and Darlington Rail, Co. v. Barrett (1844), 

11 CL & E. 590; 8 Eng. Eep. 1225. 

Exposed eor sale, in the Margarine Act, 1887 (c. 29), s. 6, means 
exposed to view in the shop in the sight of the purchaser. 
Cranes. Laivrence (1890), 25 Q. B. D. 152; contra. Wheats. 
Br 01071, (1892) 1 Q, B. 418. 
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Extension oe a boae, what is included in. — See •Shanghai Municiiml 
Council V. McJIimunj , (1900) Ap;[i. Cas. 206. 

Exteaobdinary in sect. 23 of 41 & 42 Yiet. e. 77, includes all, 

such continuous and repeated user of a highway hy the vehicles 
of one person as is out of the common order of traffic on the 
highway, and is calculated to damage the highway and increase 
the expenditure on its repair.. Hill v. Thomas, (1893) 2 Q. B. 
333 ; Etherley Grange Coal Co, v. Auckland d strict Highway 
Board, (1894) 1 Q. B. 37; Kent County Council v. Vidlcr, 
(1895) 1 Q. B. 448. It includes the passage of traction engines 
and trucks over a highway connecting two main roads, and 
used principally by farmers of land adjoining it for ordinary 
traffic. R, V. Ellis (1882), 8 Q,. B. I). 460. See 61 & 62 Yict. 
c. 29, s. 13; Kent County Council v. Folkestone i^Mayor, 

(1905) 1 K. B. 620. 


Factoey, (l)imthe Factory, &c. Act, 1901. Homier y. Franklin, (1905) 
1 K. B. 479 ; Spacey v. Doivlais Gas Coke Co., (1905) 2K. B. 
879 ; Barrett v. Kemp Bros,, (1904) 1 K. B. 517 ; Dyer v. Swift 
Cycle Co., (1904) 2 K. B. 36 ; Brass v. L. C C, (1904) 2 K. B. 
336. (2) in Workmen’s Compensation Act, 1897. Fenny. Miller, 
(1900) 1 Q. B, 788; Francis v. Turner, (1900) 1 Q. B. 478. 

False or unjust, insect. 26 of the Weights and Measures Act, 1878 (41 
& 42 Viet. c. 49), ajpplies to a weighing machine used by putting 
it into a scooxd containing the article to be weighed, and having 
fixed to it a piece of paper, weighing less than the bag in which 
the article weighed was to be delivered to the purchaser. Lane 
V. Rendall, (1899) 2 Q. B. 673. A. C. C. v. Paijne, (1904) 
1 K. B. 194; (1905) 1 K. B. 410. 

PEETENCE, within the Larceny Act, 1861 (24 & 25 Yict. c. 96), 
s. 90, must be am existing fact. But the Courts take wide 
views as to what is an existing fact. R. v. Gordon (1889), 23 

Q, . B. D. 355. Sect. 90 was passed because of an earKer case. 

R. V. Hangar (1857), Dearsley & Bell, 307. 

,, TEADE DESCEiPTioN, in the Merchandise Marks Act, 1887 (c. 28). 
Kirschenhoimy . Salmon^'' Gluckstein, Ltd., (1898) 2 Q. B, 19. 

Falsely packed, in the Hops Act, 1866 (29 & 30 Yict. c. 37), s. 5, 
means not substantially according to sample . J ohnson y. Gaskain 
(1891), 8 Times L. E. 70. 

'])Fathee, in 4 & 5 Ph. & Mar. c. 8, s. 3, which imposes a penalty upon 
. any person who takes away any woman-child out of the cus- 
tody of the father of such child,” includes the putative father 
of an illegitimate child. R. v. Cornforth (1740), 2 Str. 1162.] 
This decision seems to apply to sect. 55 of the Ofiences Against 
the Person Act, 1861 (24 & 25 Yict. c. 100), which has taken 
the place of the earlier Act. Archb. Cr. PI. (23rd eel.). 

Pelony. — Acts declaring any act or omission to be felony attach to 
the act or omission all the incidents for the time being attached 
by common law or other past or future statutes to felonies. 
Vide ante, p. 286. 
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Felony in Acts extending or applied to Scotland = 1 : high crime and 
ohence. Int. Act, 188P (c. 63), s. 2%, post, Appendix C. A like 
provision is common in Acts prior to that date, and in them is 
not superseded hy the later Act. 

Female. — Vide Masculine ; and ante, p. 149. 

Fictitious on non-existent, in 45 & 46 Yict. c. 61 (Bills of Exchange), 
s. 7 (3), considered in Bank of England v, Vagliano, (1891) 
App. Gas. 107. Cf. Clutton v. Attenborough, (1896) App. 
Gas. 90; Vindenv, Hughes, (1905) ] Iv. B. 410; Macbeth v. 
North and South Wales Bank, (1906) 2 K. B. 719. 

Fieldm ASTER or Field-Eeeve means a person appoint able to superin- 
tend the ordering, fencing, cultivating and improving of open 
and common fields. (1772, 12 G-eo. 3, c. 81, s. 3.) 

Final judgment, in the Bankruptcy Act, 1883 (46 & 47 Viet. c. 52), 
s. 4, does not include an order by consent to pay costs : Ex parte 
Schmitz (1884), 14 Q. B. D. 509 ; nor an order tb p)ay costs paid 
on a motion in bankruptcy: Ex parte Official Receiver, (1895) 

1 Q. B. 609 ; nor an order on a co-resjjondent in a divorce suit 
to pay petitioner’s costs: Ex parte Dale, (1893) 1 Q. B. 199. 
Nor does it include a garnishee order absolute : Ex parte Chinery 
(1883), 12 Q. B. D. 342 ; although by the Judicature Act, 1873, 
orders are enforceable in the same way as judgments. But 
judgment in an action for costs payable under an interlocutory 
order is final : Ex parte MEeynnott, (1895) 1 Q. B. 611 ; and see 
Ex parte Alexander, (1892) 1 Q. B. 216; Re G. T,, (1905) 

2 K. B. 678 (C. A.); Huntly {Marchioness) v. Gaskell, (1905) 

2 Oh. 656 (G. A.). 

Financial Eelations, of local authorities in the Local Government 
Acts, 1888 and 1894. — See Caterham U. D. C. v. Godstone 
R, D. 0., (1904) App. Gas. 171 ; Re Durham County Council 
and County Borough of West Hartlepool, (1906) 2 E. B. 186 

(0. A.). 

Financial Year. — Vide ante, p. 151. 

Floating charge. — See lllingivorth v. Houldsworth, (1904) App. 
Gas. 355. 

Flotation of a company. — See Torra Gold Mining Syndicate v. Kelly, 
(1900) App. Gas. 612. 

Foreign dominion, in 25 & 26 Viet. c. 20, s. 1 (Habeas Corpus), means"" 
“ a country which at some time formed part of the domi;i;iions 
of a foreign State or potentate, but which by conquest or 
cession has become a part of the dominions of the Crown of 
England.” Per Cockburn, C.J., in Ex parte Broivn (1864), 

5 B. & S. 290. 

Foreign possessions, in the Income Tax Acts (5 & 6 Viet. c. 35, s. 100, 
and 16 & 17 Viet. c. 34, s. 2, Sch. D), applies to profits and 
gains entirely earned abroad, but does not apply where the 
business is domiciled in England, nor to profits earned by a 
trader carrying on one single business partly in the United 
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Ivingdom and partly elsewhere, even thoiigh they are not re- 
mitted to the United Kingdom. London Bank of Mexico v. 
Apthorpe^ (18^1) 1 Q. B. 383 ; ColqiiJiaun v. Brooks (1889), 14 
App. Gas. 4'93. See Sa7i Paulo Brazilian Bail. Co. t. - Carter^ 
(1896) App. Gas. 31. 

Bobfeit ( 1 ) in a statute presumably means forfeit to the King. Dr. 
Fosters cases (1614), 11 Go. Eep. 60. Cf. 1 Go. Inst. 159. 

,, (2) in statutes properly apphes to penalties, and not to damages, 

but in contracts it may apply to damages if the context so 
requires. See Cly dehank Engineering Co.y (1905) App. Gas. 6, 9 ; 
Public Works Commissioner^ Cape Colony v. Hills^ (1906) App. 
Gas. 368. 

[Fobfeitube, as used in sect. 103 of the Merchant Shipping Act, 1854 
(repealed but re-enacted as sect. 76 of the Merchant Shipping 
Act, 1894, 57 & 58 Yict. c. 60), implies that the property 
forfeited “is divested by the oflence committed,” even before 
the property is seized on behalf of the Grown. The Annandale 
(1876), 2 P. D. 219; and see Sedgwick, Statutory Law (2nd ed.), 
p. 78.] 

Fobmed, in the Gompanies Act, 1862 (25 & 26 Yict. c. 89), s. 4, is 
used in its proper sense, and not technically ; consequently, a 
society originally instituted in 1861 need not be registered under 
the Act even if the effect of its constitution is to create a new 
partnership from time to time between its members subsec^uent 
to the commencement of the Gompanies Act, 1862. Shaw v. 
Simmons (1883), 12 Q. B. D. 117. 

Fobthwith, [“in an Act of Parliament, has [in several cases] been 
construed to mean ‘in a reasonable time,’ as soon as the party 
who is to perform the act can reasonably perform it.” R. v. 
Price (1853), 8 Moore, P. 0. 213 ; and see Immediately~\. 

,, in 9 Greo. 4, c. 31, s. 27, means “forthwith if demanded.” 
Coster V. Hetkerington (1859), 1 E. & E. 802. 

,, in sect. 3 of the Bastardy Act, 1846 (8 & 9 Yict. c. 10), means 
“with due and proper diligence and without any delay which 
cannot be satisfactorily explained.” B. v. Worcestershire (1846), 
10 Jur. 595. 

,, in Bankruptcy Pules, 1870, r. 144, “has not a fixed and 
absolute meaning, but must be construed with reference to the 
objects of the rule and the circumstances of the ease.” Per 
Lush, L.J., Ex parte Lamb (1882), 19 Gh. D. 173. 

Fbaxchise, in the Gounty Gourts Act, 1888(51 &52 Yict. c. 43), s. 56, 
includes the right or privilege granted by letters patent for a 
new invention, B. v. Judge of Halifax County Courts (1891) 
1 Q. B. 793 ; 2 Q. B. 263 ; and the right to a registered trade- 
mark, Bow V. Hartj (1904) 2 K. B. 693. 

Fbesh evidence, in the Summary Jurisdiction (Married Women) Act, 
1895 (58 & 59 Yict. c. 39), s. 7. — See Johnson v. Johnson^ (1900) 
P.19. 
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Fbont main wall of teE BUILDING ON EITHER SIDE, ill Public Health 
(Buildings in Streets) Act, 1888 (51 & 52 Yict. c. 52), s. 3. 
For the considerations by which it is to be ascertained, see 
V. Edwards, (1891) 1 Oh, 194. 

*'Full compensation, in sect. 308 of the Public Health Act, 1875 
(38 & 39 Yict. c. 55), held to include taxed party and party- 
costs, but not sobcitor and client costs. Barnett v. Mayor, ^c, 
of Eccles, (1900) 2 Q. B. 104, 423 ; WaUliaio v. Mayor, ^c, of 
Brighoiise, (1899) 2 a B. 287 (0. A.). 


GtAme, in Scotland, specified as hares, partridges, pheasants, muir- 
fowls, tarmargans, heath-fowl, snipes, and quails.” 13 Geo, 3, 
c. 54, s. 3. 

,, in 1 & 2 Will. 4, c. 32, s. 40, means living game, although in 
some other parts of the statute, as, for instance, when it speaks 
of game at a poulterer’s, the word ‘ game ’ may properly mean 
dead game.” Kenyon v. Hart (1865), 6 B. & S. 255. 

Gaming, in the Licensing Act, 1872 (c. 94), s. 17, is the playing of 
any game for money or money’s worth, whether the game be 
or be not lawful. Dyson v. Mason (1889), 22 Q. B. D. 351 ; 

5 L. a E. 331. 

[General sessions, as used in sect. 4 of 17 Geo. 2, c. 38 (Poor Law), 

‘ ‘ is another word for cxuarter sessions in contradistinction to a 
special sessions, every quarter sessions being a general sessions.” 
B, V. London Justices (1812), 15 East, 633.] See Archbold, 
Quarter Sessions (5th ed.), p. 1 ; Pritchard, Quarter Sessions 
(2nd ed.). 

Gold mine. — See Alt.- Gen. v. Morgan, (1891) 1 Oh. 432, ante, p. 360. 

,, [or silver, in 30 & 31 Yict. c. 90, s. 1, does not mean ^‘pure 
gold or pure silver, but merely what is ordinarily called gold or 
silver.” Young v. Cook (1877), 3 Ex. D. 105.] 

Good cause, in 36 & 37 Yict. c. 66 (Judicature), s. 49, includes, but is 
not confined to, everything for which the party is responsible 
connected “ with the institution or conduct of the suit, and 
calculated to occasion unnecessary litigation and expense.” 
Huxley V. W. L. By. (1889), 14 App. Gas. 26, at p. 33, Lord 
Watson; and see Bostoch v. Bamsey U. D. C., (1900) 2 Q. B. 
616 ; Sanderson v. Blytli Theatre Co., (1903) 2K. B. 533 (0. A.). ^ 

Goods, in 2 & 3 Yict. c. 71 (Metropolitan Police), s. 40, includes 
^^dogs” ; B. V. Slade (1888), 16 Cox, Or. Gas. 496. The word 
is not there synonymous with chattels, a dog not being a chattel : 

B. V. Bohmson (1859), Bell, Or. Gas. 34. 

,, in 19 & 20 Yict. c. 60 (Mercantile Law), s. 5, includes horses. 
Young V. Giffen (1858), 21 Dunlop {8c.), 87. 

,, in the 8ale of Goods Act, 1893 (56 & 57 Yict. c. 71), s. 62, 
'includes all chattels personal other than things in action and 
money, and in Scotland aU corporeal moveables except money. 
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The term, includes emblements, industrial growing crops, and 
things attached to and forming part of the soil which are agreed 
to be severed before sale or under the contract of sale.’’ 

Goons, in sect. 2 of the County Courts Admiralty Jurisdiction Amend-, 
ment Act, 1869 (32 & 33 Yict. e. 51), does not include pas-" 
sengers’ luggage, and is used only in reference to carriage 
under bills of lading. R. v. Judge of City of London CotijL 
(1883), 12 Q. B. D, 115. 

Goyeenor oe a British possession, in the Naturalisation Act, 1870 
(c. 1 4), s. 17, includes any ]person exercising the chief authority 
in such possession.” 

,, means “ any person or persons administering the government 
of a British possession, and includes the Governor-General of 
India.” Extradition Act, 1870 (c. 52), s. 26. 

,, as to Canada and India, means the Governor- General or any 
person for the time being having his j)ower ; as to any other 
British possession, the officer for the time being administering 
the government of the possession. Int. Act, 1889 (c. 63), 
s. 18 (6), postj Appendix C. 

[Gitardian or any hospitae, in 13 Eliz. c. 10, s. 2, includes laypersons, 
and extends to secular institutions. Governors of Magdalen 
Hospital V. Knotts (1878), 8 Ch. D. 724.] 

Guardians, Board op. — See Int. Act, 1889 (c. 63), s. 16 (1), (8), post^ 
pp. 651, 652. As to Ireland, see also 1889 (c. 56), s. 9 (a). 
That definition is almost the same as that in Int. Act, 1889 
(c. 63), s. 16 (3), save that it does not expressly include the 
persons appointed by the Local Government Board to execute 
the Irish Poor Law Acts. 


Hackney carriage, Hackney coach, in the Town Police Clauses Act, 
1847, ss. 37, 38, 40 — 52, 54, 58, 60 — 67, includes an omnibus 
as defined by the Town Police Clauses Act, 1889 (c. 14), s. 3. 
Vide same Act, s. 4 (1). Haivkins v. Edwards, (1901) 2 H. B. 
169; Yorkshire [Woollen District) Electric Tramivays Co. y, 
Ellis, (1905) 1 K. B. 396. 

,, in 51 & 52 Yict. c. 7 (Inland Eevenue), s.4, includes an omnibus 
running along a fixed -route. Michna^i v. Birch (1890), 24 
Q. B. D. 172. 

Harsh and unconscionable, in sect. 1 of the Money Lenders Act, 1900 
(63 & 64 Yict. c. 51). Samuel v. Newhold, (1906) App. Cas. 
461 ; Carringtons LimitedY. Smith, (1906) 1 K. B. 79 ,* Bomiard 
V. Dott, (1906) 1 Ch. 740. 

Hear (to), in the Public Worship Eegulation Act, 1874 (37 & 38 Yict. 
c. 85), s. 9, in the expression ‘^requires the judge to hear the 
matter of the representation,” means to “ hear and finally 
determine the whole matter.” Per Lord Selborne in Green v. 
Lord Penzance (1881), 6 Aj)p. Cas. 669. 
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Hearing upon the 5iiERiTs, in sect. 44 of the Offences against the 
Person xlct, 1861 (24 & 25 Yict. c. 100), necessary to give jus- 
tices jurisdiction to give a certificate of dismissal of a summons 
for assault, does not include a hearing of the defendant’s account 

^ of the facts after the plainti-fi has given notice that he does not 

intend to proceed upon the summons. Reed v. Nutt (1890), 24 
Q. B. D. 669, Lords Coleridge and Esher. The words ‘‘upon 
the merits ” inserted in the Act of 1861 appear to limit the 
jurisdiction which justices had been decided to have under the 
earlier Act, 9 Q-eo. 4, c. 31, s. 7. See Timnicliffe v. Tedcl (1848), 
5 0. B. 553, and Vanghton v. Bradshaw (1860), 9 C. B. N. S. 
103. 

Held, in 30 & 31 Yict. e. 131, s. 40, has no specific technical meaning, 
but simply means “that the contributory has had his name 
upon the register as the holder of the shares for the period in 
question.” Be Wala Company (1880), 21 Oh. D. 857, 

Chitty, J. o 

,, WITH, in Lands Clauses Act, 1845 (8 & 9 Yict. c. 18), ss. 49, 63, 
applies to lands not immediately contiguous to the lands com- 
pulsorily taken. Coivper Essex Y. Acton L. B. (1889), 14 App. 
Cas. 167. “They are not words of art. They are ordinary 
language, and must be understood with reference to their 
object,” Lord Bramw ell, loc. cit, 168. 

Hereditaments, in 38 Greo. 3, c. 5 (Land Tax), s. 4, includes a railway 
tunnel, which is an interest in land, and not a mere easement 
through it. Met. Rail. Co. v. F'owler^ (1892) 1 Q. B. 165 ; (1893) 
App. Cas. 416 ; and an underground sanitary convenience : 
Westminster Corporation v. Johnson^ (1904) 2 H. B. 737 (C. A.). 

,, of any tenure, in the Lands Clauses Act, 1845 (8 <S: 9 Yict. 
c. 18), s. 3, includes incorporeal hereditaments. G. W. R. v. 
Swindon Rail. Co. (1884), 9 App. Cas. 787, 809. 

,, in sect. 60 and Sched. A, r. 1, of the Income Tax Act, 1842, 
includes a sewer vested in and under the control of a local 
authority. Ystradyfodwg^ ^'c. Setverage Board v. Bensted^ (1906) 
1 K. B. 294, Walton, J. 

,, TITLE TO, in County Courts Act, 1888 (c. 43), s. 56, is defined as 
including land and a leasehold interest therein. Tomkins v. 
Jones (1889), 22 Q. B. D. 599. The word is not used as 
describing the quantum of interest, but as describing the 
subject-matter itself — viz., the land. Bowen, L. J., 602. He 
referred to sects. 59, 60, 61. 

[Hereinbeeore CONTAINED, in 30 & 31 Yict. c. 127 (Eailway Com- 
panies), s. 23, is ambiguous, and may mean “ before contained 
in this Act,” or “before contained in this section ” ; therefore, 
which of the two meanings is the proper one must be discovered 
“from the context and the general scheme of the Act.” Re 
Cambrian Rail. Co. (1868), 3 Ch. App. 297.] 

High Court. — See Int. Act, 1889, s. 13 (3), post^ Appendix C, 
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High-water mark.-- See Smart v. Suva Town BSard^ (1893) App. Cas. 
301. 

,, MARK, Triivity, is a mark on tlie east side of tlie Hermita£;e 
entrance to the London Docks (fixed under 39 & 40 Geo. 3, 
c. xlvii. s. 5), and is 12 feet 6 inches above the Ordnance datum, 
which is taken from the mean level of the tides at Liverpool. 
See London Building Act, 1894 (57 & 58 Viet. e. ccxiii.), s. 122. 

[Hospital, in sect. 25 of the Land Tax Act, 1798 (38 Geo. 3, c. 5), 
includes not only hospitals in the legal sense of the word 
(sect. 3), but also hospitals in the popular sense of the word. 
Colchester {Lord) v. Kewney (1876), L. B. 1 Ex. 377.] 

Hospital [or charity school], in the House Tax Acts, 1808 (48 Geo. 
3, c. 55, Sch. B.) and 1851 (14 & 15 Viet. c. 36). — The character 
of such a place for the purpose of exemption from inhabited 
house duty depends on the character of and uses of the school 
or othe'” buildings at the time of the assessment, and not upon 
their character at the time of the passing of the Acts under 
which the taxation is authorised to be made or the exemption 
is claimed. Governors of Charterhouse v. Lamar que (1890), 25 

Q. B. D. 121, and see Charterhouse School v. Gayler, (1896) 
1 Q. B. 437 ; Caiose v. Nottingham Hospital Committee^ (1891)' 
1 Q. B. 585 ; Musgrave v. Dundee Royal Lunatic Asylum (1895), 
22 Bettie (Sc.), 784. See also Ormskirh^ Union v. Chorlton- 
Union, (1903) 2 K. B. 498 (C. A.). 

House imputes a place of residence, but is a wider term than dwelling- 
house. Lewin V. End^ (1906) App. Cas. 299. As to whether a 
block of flats is a house, see Kimher v. Ad7yians, (1900) 1 Ch. 
412; Rogers Y. Hosegood, (1900) 2 Ch. 389 (C. A.). 

,, [in the Lands Clauses Act, 1845 (8 & 9 Viet. c. 18), s. 92, means 
all which would with a reasonable latitude of construction pass 
under the description of ‘ house ’ or ^ messuage ’ in a deed or 
will.” Steele v. Midland Rail. (1866), 1 Ch. App. 275.] Cf. 
Barnes v. Southsea Rail. Co. (1884), 27 Ch. D. 536, 542. 

,, in the House Tax Acts. See Grant v. Layigston^ (1900) App>. 
Cas. 383. 

,, in criminal statutes, means a permanent building in which the 
tenant, or the owner and his family, dwells or lives. It must 
not be a mere tent or booth, as in a market ; it must be a 
permanent building.” In Chapman v. Royal Bank (1881), 
7 Q. B. D. 140, Huddleston, B. 

,, in Metrop. Man. Act, 1855, s. 105, includes aU land upon which 
there is a building which is, or may be, used for the habitation 
of man. Wright v. Lngle (1885), 16 Q. B. D. 390, Esher,. 
M.B. See Hornsey DisUict Council v. Smith (1897), 1 Ch. 
843 (C. A.). And see Dwelling-house. 

[Ill, in sect. 17 of the Indictable Offences Act, 1848 (11 & 12 Viet, 
c. 42), may include the ease of a woman who is pregnant : 

R. V. Wellings (1878), 3 Q,. B. D. 426], or who has been 
recently confined. R. v. Marsella (1901), 17 T. L. B. 164. 
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Illegal, by being in^restraint of trade. See Swame v. Wilson (1889), 
24 Qj. B. D. 257 ; WarhUrion v. Huddersfield Industrial Society^ 
(1892) 1 Q. B. 817 ; Chamh er laird s Wharf ^Htd. v. Smithy (1900) 

2 Ch. 605 (0. A") ; Hoioden v. Yorkshire Minerf Association, 
(1903) 1 K.B. 308 (C.A.). 

,, DEALING, in sect. 17 of the Licensing Act, 1874 (37 & 38 Viet, 
c. 49), includes buying as well as selling intoxicants. MHenzie 
y. Day, (1893) 1 Q. B. 289. 

Immediate approach, in 8 & 9 Viet. c. 20, s. 46, does not apply to that 
part of a highway which has been lowered for the purpose of 
carrying a railway bridge over it. London ^ N. W. Rail. Co. v, 
Ske?'ton (1864), 5 B. & S. 559; see also Irish cases cited in 
. judgment. 

[Immediately apteb, in sect. 20 of the Juries Act, 1825 (6 G-eo. 4, 
c. 50), means within a reasonable time.” Christie y. Richard- 
son (1842), 10 M. & W, 688 ; and see Grace y."^ C linch (1843), 

4 Qj. B. 609 ; Toms v. Wilson (1863), 4 B. & S. 453 ; also see 
Fortkwith.'] 

Immoral acts, conduct, and habits, in the Clergy Discipline Act, 1892, 
considered. Beneficed Clerk y. Lee, (1896) App. Cas. 226. 

Implied condition, in 48 & 49 Viet. c. 62, s. 12 (Housing of the 
Working Classes), does not mean a mere warranty. Walker y. 
Hohhs (1889), 23 Q. B. D. 458. See now 53 & 54 Viet. c. 70, 
s. 75; 3 Edw. 7, c. 39, s. 12. 

Impositions. — See Foulger y. Arding, (1901) 2 K. B. 151 ; Goldstein y. 
Hollingworth, (1904) 2 K. B. 578; Re Warrmer, (1903) 2 Ch. 
367 ; Morris y. Beal, (1904) 2 K. B. 585, 

Improvements. — See Re Mundfis Estates, (1891) 1 Ch. 399 ; Re Byngf 
Estates, (1892) 2 Ch. 219. 

Include, in 24 & 25 Viet. c. 99 (Coinage Offences), s. 1, ‘As not iden- 
tical with, or put for,” the word mean.” Per Lord Coleridge, 
R. y. Hermann (1879), 4 Q. B. D. 288. 

Incombustible materl^l, in 18 & 19 Viet. c. 122 (Metropolitan Build- 
ing Act), s. 19, sub-s. 1, was held to mean wholly incombustible, 
and not partly combustible and partly incombustible, however 
safe in fact as a roofing the material maybe. Payne y. Wright, ^ 
(1892) 1 Q. B. 104. See now sect. 61 of the London Building 
Act, 1894 (57 & 58 Viet. c. ccxiii.). 

Income, in the New Brunswick Act (31 Viet. c. 36), s. 4, must be con- 
strued ^^in its natural and commonly accepted sense as the 
balance of gain over loss.” Lawless y. Sidlivan (1881), 6 App. 
Cas. 384. Cf. Commissioners of Taxes y. Kirk, (1900) App. Cas. 
588, decided on the New South Wales Income Tax Act. 

, ,, in the British Columbia Assessment Act, 1897. See Att.-Gen. 
of B. C. y. Ostriwi, (1904) App. Cas. 144. 
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Income, in sect. 53 of tlie Bankruptcy Act, 1883, ia ejusdem generis witli 
salary,’’ and does not include prospective personal earnings. 
Ex parte Benwell (1884), 14 Q. B. D. 301 ; Ex parte Lloyd, 
(1891) 2 Q. B. 231 ; Ex parte Shine, (1892) 1 Q,. B. 522 j E^ 
parte Roberts, (1900) 1 Q. B. 122. 

,, in the Income Tax Acts, does not include tke advantage of 
occupying a house rirtute officii, unless the occupant has power 
to let the house. Tennant v. Smith, (1892) App. Gas. 150. 

[Incompleteness, in sect. 6 of the Bail way Begulation Act, 1842 
(5 & 6 Yict. c. 55), is not confined merely to what is ^^not 
finished,” but maybe used as to ‘‘anything imperfect or in- 
complete.” Bit. -Gen, v. Great Western Rail, Co. (1876), 4 Oh. D. 
739.] 

India, British. — See Int. Act, 1889 (c. 63), s. 18 (4), (5), post, 
Appendix 0. 

Indictment, in sect. 6 of the Ofiences against the Person Act, 1861 
(24 & 25 Yict. c. 100), applies to coroners’ inquisitions. R. v. 
Ingham (1864), 5 B. & S. 272. 

,, in 26 & 27 Yict. c. 29 (Corrupt Practices), s. 7, does not include 
an ex officio information filed by the Attorney- General. R. v. 
Slator (1881), 8 Q. B. D. 267. Vide ante, p. 156. 

Indorse, held to be equivalent to “ sign ” in County Court Buies, 1888. 
Vide R, V. Cowper (1889), 24 Q. B. D. 62 ; see Int. Act, 1889, 
s. 20, post, Appendix 0. 

Ineormation, in 11 & 12 Yict. c. 43, was held not to be substantially 
difierent from “complaint”: Blake y. Beech (1876), 1 Ex. D. 
320 ; R. v. Paget (1881), 8 Q. B. D. at p. 155 (Field, J.) ; but it 
is usually defined as applying to charges of a criminal character, 
which may end in a conviction, and complaint and proceedings 
before a magistrate which may end in an order to pay money or 
to do some act. 

Note. — In 11 & 12 Yict. c. 42, the term “complaint” cannot 
refer to a civil proceeding. 

Inhaditant [in 11 Geo. 3, c. 29, is held to mean a “resiant occupier.” 
Doimie v. Martyr (1828), 8 B. & 0. 69 ; R, v. Nicholson (1810), 
12 East, 342]. In statutes relating to rates it means rateable 
occupier. In statutes relating to settlement it means resident. 
Wilson Y. Churchwardens of Sunderland 34 L. J. M. C. 

90, Erie, C.I. ; and see Byde on Bating (2nd ed.). 

,, [synonymous with “occupier.” R. v. Tunsfead (1790), 3 T. B. 
523 ; Att,-Gen. y. Parker (1747), 3 Atk. 576. In 2 Inst. 702, 
Lord Coke says that under 22 Hen. 8, c. 5, the word “ inhabi- 
tants ” includes those who occupy lands in the county though 
they do not reside there. See also R. v. Hall (1822), 1 B. & 0. 
136] ; R. V. Mitchell (1809), 10 East, 511. 

Inhabitant occupier. — See Leivin v. E^id, (1906) App. Cas. 299 ; Kent 
Y. Fittall, (1906) 1 K. B. 60 (C. A.). 
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Inhabited dwelling-house, in tlie House Tax Act, 1851 (14 & 15 Yict, 
c. 36), s. 1, does not apply to a kouse only occupied during tke 
day and wkere no one sleeps at nigkt. oPer Kelly, C.B., in 
Riley V. Read (1879), 4 Ex. D. 102. It includes a distinct flat 
or tenement in a large building separate!}" let for residence. 
Att.-Qen. v. Westminster Mutual Tontine Chamhers Association 
(1876), 1 Ex. D. 469. See also Lord Walsingham v. Styles 
(1894), 3 Tax. Cas. 247 ; Hoddinot v. Home and Colonial Stores^ 
(1896) 1 Q. B. 169. It includes rooms within tke curtilage of a 
dwelling-kouse used exclusiyely as offices by tke occupier of tke 
dwelling-kouse, but not so divided or severed as to be capable 
of being a distinct property or a distinct subject of lease. 
Nicholls V. Malim^ (1906) 1 K. B. 272; Grant v. Langston^ 
(1900) App. Cas. 383. 

Injukiously AEEECTED. — Lands Clauses Act, 1845 (8 & 9 Viet. c. 18), 
s. 68 ; Eailways Clauses Act, 1845 (8 & 9 Yict. c. 20), ss. 6, 16, 
in pari materid. See Cowper Essex v. Acton L. B. (1889), 14 
App. Cas. 153 ; Re L. T. Ry, Co, (1889), 24 Q. B. D. 44 ; 
Cripps on Compensation (5tk ed.), 

iNSTumiENT, in tke Trustee Act, 1893 (56 & 57 Yict. c. 53), s. 50, 
includes Act of Parliament,’’ wliickis defined, post, Appx. C. 

Intended to be done, in sect. 204 of tke Public Healtk Act, 1875 
(38 & 39 Yict. c. 55), means, not intended to be done in tke 
future, but done in supposed conformity witk tke provisions of 
tke Act. Chapman v. Auckland Guardians (1889), 23 Q, B. D. 
303 (Bowen, L.J.). See similar words in sect. 1 of tke Public 
Autkorities Protection Act, 1893 (56 & 57 Yict. c. 61). 

Interest in land, in tke Mortmain Acts (9 Geo. 2, c. 36, and 51 & 
52 Yict. c. 42), includes bonds issued by karbour trustees, and 
secured on rates, tolls, and rents”: In re David (1890), 43 
Ck. D. 27 ; and Metropolitan Consolidated Stock : Re Crossley, 
(1897) 1 Ck. 928; but not a ckarge on a borougk fund: Re 
Thompson (1890), 45 Ck. D. 161. 

,, (2) In tke Lands Clauses Acts. See Re Masters and G. W, R., 

(1900) 2 O.B. 677; (1901) 2 K. B. 84 (0. A.) ; Long Eaton 
Recreation Grounds Co. v. yiidland Rail. Co., (1902)2 K. B. 574 
(C. A.). 

Interested in a contract within tke meaning of tke City of London 
Sewers Acts. See City of London Electric Lighting Co., Ltd,^ 
V. Mayor, ^c. of London, (1901) 1 Ck. 602 (C. A.). 

Interruption, in sects. 2, 3 of tke Prescription Act, 1832 (2 & 

3 Will. 4, c. 71), does not mean cessation,” but suck interrup- 
tion as is mentioned in sect. 4 of tke Act — i.e. an adverse 
obstruction, and not mere discontinuance of user. Hollins v. 
Verney (1884), 13 Q. B. D. 304, at p. 307 (Bindley, L.J.) ; S^nith 
V. Baxter, (1900) 2 Ck. 138 (Stirling, J.). 

Invented word, in tke Patents Act, 1883 (46 &: 47 Yict. c. 57), s. 64, 
includes a descriptive word — i.e. a word referring to tke quality 
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or nature of the article to which it is applied. Eastman Photo- 
grapliic Co. v. Comptroller of Patents.^ (1898) App. Gas. 571 ; 
Linotype Co.^s Trade Mark^ (1900) 2 Oh. 238. 

InTESTMENT, in 16 & 17 Yict. c, 34 (Income Tax), ss. 1, 2. Vide 
Clerical., ^c. Assurance Co. v. Carter (1889), 22 Q. B. D. 444. 

Irish Valtjatiox Acts. — See Int. Act, 1889, s. 24, post, Appendix 0. 

Issue or baxk-xotes, in sect. 11 of the Bank Charter Act, 1844 (7 & 
8 Yict. c. 32), means “the delivery of the notes to the persons 
who are willing- to receive them in exchange for value in gold, 
hills, or otherwise ; the person who delivers them being prepared 
to take them up when they are presented for payment.” Att.- 
Gen. V. Birhheck (1884), 12 Q. B. D. 611 ; cf. Prescott ^ Co. v. 
Bank of England, (1894) 1 Q. B. 351 (C. A.). 

,, OE CHEQUES, withiu sect. 2 of the Bills of Exchange Act, 1882 
(45 & 46 Yict. c. 61). Cliitton v. Attenhorougli, (1896) App. 
Gas. 90. 

,, [of shares, in the Companies Act, 1867 (30 & 31 Yict. c. 131), 
s. 25, “must be taken as meaning something distinct from 
allotment, and as importing that some subsectuent act has been 
done whereby the title of the allottee becomes complete.’^ 
darkens case (1878), 8 Oh. D. 638.] 

,, OF YALUABLE SECURITIES, withiu the Stamp Act, 1891 (54 & 
55 Yict. c. 39), s. 82. See Lord Pevelstoke v. Inland Revenue 
Commissioners, (1898) App. Gas. 565. 

Joint stock company. — See Re Russell Institution and Baghmo, (1898) 
2 Ch. 72. 

Judgment. — “In Acts of Parliament there is a well-known distinction 
between a ^ judgment ’ and an ‘ order.’ ” Ex parte Chinenj 
(1884), 12 Q. B. D. 345; In re Binstead, (1893) 1 Q. B. 199, 
203 ; and see Ann. Pr. 1907, p. 561. 

,, [in sect. 1 of 1 Will. 4, c. 21, was used in its technical sense — 
i.e. a judgment on pleadings, not a mere decision of a Court 
upon a rule. Ex parte Everton Overseers (1871), L. P. 6 C. P. 
246.] 

,, in 1 & 2 Yict. c. 110 (Judgments), s. 17, means such judgments 
as were then (1838) known — i.e. those of the superior Courts of 

r. common law as then (1838) existed— and does not include the 
judgments of County Courts as reconstructed by the County 
^ Courts Act of 1846 (9 & 10 Yict. c. 95). R.y. County Court 
Judge of Essex (1887), 18 ft. B. D. 704. 

,, in sect. 47 of the Judicature Act, 1873 (36 & 37 Yict. c. 66), 
means any decision, and not merely final judgment, in criminal 
cases. R. v. Foote (1883), 10 ft. B. D. 380, Jessel, M.P. 

,, DEBTOR, in sects. 14, 15 of the Judgments Act, 1838 (1 & 
2 Yict. c. 110), does not include the personal rejiresentatives of 
a deceased judgment debtor. SteioartY. Rhodes, (1900) 1 Ch. 
386 (C. A.). 



514 


Apj^endvx A. 


JuDGMEN’T OBTAINED, in the Public Authorities Protection Act, 1893 
(56 & 57 Yict. c. 61), inc^ludes a consent order for dismissal of an 
action. Shaio y. Hertfordshire C. C.^ (1899), .2 Q. P. 282 (0. A.) ; 

^ and see Smith v. Northleach U. D. C., (1902) 1 Oh. 197. 

JunisDiCTioN. — (1) The right to adjudicate on a given point. (2) The 
local extent within which the High Court can and does exercise 
the right when ascertained. See 6 Law Quarterly Peview, 295 ; 
E. S. 0. 1883, Ord. XL r. 1 ; Ann. Pr. 1907, p. 66. 

j-gsT. — Shall have the power, if he shall think just, to order a new 
trial,” in the County Courts Act, 1888 (51 & 52 Viet. c. 43), 
s. 93. These words do not give a County Court judge an 
absolute power of granting new trials. His power under the 
section is subject to the rules and limitations as to the granting 
of new trials which are binding upon the High Court, the 
Court of Appeal, and the House of Lords. Murtagh v. Barry 
(1890), 44 Ch. D. 632, Coleridge, C.J. The crucial word in the 
phrase is just,” which imparts a judicial, andAot an absolute 
power. 

Just and equitable, in sect. 79 of the Companies Act, 1862 (25 & 26 
Yict. c. 89). See Re Alfred Melson Ce., Ltd., (1906) 1 Ch. 841. 

Justice. — ‘‘Best calculated to answer the ends of justice,” insect. 8 
of the Lancaster Chancery Act, 1854 (17 & 18 Yict. c. 82), 
means to attain what is right and proper in the circumstances. 
Coohe V. Smith (1890), 44 Ch. D. 72 (C. A.). 


Keep implies habitual, and not mere occasional, use for the purpose 
prohibited by a statute. R. v. Strugnell (1866), L. E. 1 Q. B. 
93, 

,, in 6 & 7 Yict. c. 68, s. 2 (Theatres), is not synonymous with 
“ have,” but does not imply habitual use. Keeping a house for 
one day for unlicensed stage plays is a contravention of the Act. 
Shelley v. Bethell (1884), 12 Q. B. D. 11, 15. 


Laboueer [in sect. 1 of the Sunday Observance Act, 1677 (29 Chas. 2, 
c. 7), does not include a farmer who works for himself, but, 
semble, it includes an agricultural labourer. R. v. Cleivorth 
(1864), 4 B. & S. 927]. It does not include a barber. Palmer 
V. Snoiv, (1900) 1 Q, B. 725. 

,, in Employers and Workmen Act, 1875 (38 & 39 Yict. c,, 90), 
does not include an omnibus conductor or driver. Morgan v. 
London General Omnibus Co. (1883), 12 Q. B. I). 206. 

Labouring class. — See WorUng class. 

Land. — [In all Acts passed after 1850, unless the contrary intention 
appears in the Act, the expression “ land ” includes messuages, 
tenements, and hereditaments, corporeal or incorporeal, houses 
and buildings, of any tenure.] Int. Act, 1889 (52 & 53 Yict. 
c. 63), s. S,post, Appendix C. ; Re ClutterhucJc, (1901) 2 Ch. 285. 
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• 

Lajh) in the Lighting and Watching 4ct, 1833 (3 & 4 Will. 4, c. 90), 
does not include coal mines. Thoreshj v. Brier cliff e-cum- 
Entivisile, (1895) App. Gas. 32. 

„ in the Conveyancing Act, 1881 (44 & 45 Yict. c. 41), s. 2 (ii.), - 
and Settled Land Act, 1882, c. 38. See 5 Law Quarterly 
Eeview, 376. Broion v. Peto^ (1900) 1 Q. B. 346. 

,, in the Mortmain, &c. Act, 1891 (54 & 55 Viet. c. 73). See Re 
WilUnson, (1902) 1 Oh. 841 ; Re Rylancl, (1903) 1 Oh. 467. 

„ ^ee Hereditament ; Owner of land. 

,, CHAEGES, in the Land Charges Act, 1888 (51 & 52 Viet. c. 51), 
did not include expenses incurred hy local authorities under the 
Public Health Acts, although they may in certain events become 
charges on property, v. Vice- Registrar of Land Registry 
(1890), 24 Q. B. D. 178 ; but see 63 & 64 Viet. c. 26. 

,, mTEEEST m, in cases of mortgage. See Taylor v. London and 
County Banking Co.^ (1901) 2 Ch. 231. 

Lakd covered with water,” in sect. 211 of the Public Health Act, 
1875, held to include artificial reservoirs. See Southivarh and 
Vauxhall W. TV. Co. v. Hampton TJ. D. C., (1899) 1 Q. B. 273 
(C. A.) ; (1900) App. Cas. 3. 

Lahd Clauses Acts. — See Int. Act, 1889, s. post^ Appendix 0. 

[Law oe Parliament, in 2 & 3 Will. 4, c. 45, s. 36 (Eepresentation of 
the People), meant the law as administered at the time of the 
passing of that Act by Committees of the House of Commons. 
Harrison v. Carter (1876), 2 C. P. B. 35.] 

Legacy Duty. — A tax on property falling on the successors of a 
deceased person, leviable when the enjoyment accrues, Black- 
woody, R. (1882), 8 App. Cas. 82, 90. 

Legal nominee in Friendly Societies Act, 1896 (59 & 60 Viet. c. 25). 
See Re Redman^ (1901) 2 Ch. 471. 

Legislature. — See Int. Act, 1889, s. 18 (7), post^ Appendix C. 

Liability, ^Qncapable of being fairly estimated,” in the Bankruptcy 
Act, 1883, s. 37. See Hardy v. Fothergill (1888), 13 App. Cas. 
351. 

,, in Bankruptcy Act, 1883 (46 & 47 Viet. c. 52), s. 37, includes 
liability under a covenant to pay money out of the estate of the 
covenantor six months after his death. Barnett v. King^ (1891) 

1 Ch. 4; and cf Wolmershausen v. GulUck, (1893) 2 Ch. 514; 
Ellis V. Pond, (1898) 1 Q. B. 426, 454. 

,, to costs, construed in Stuhhs v. Director of Public Prosecutions 
(1890), 24 Q. B. D. 577, with reference to the Director of 
Public Prosecutions and the Vexatious Indictments Act, 1859 
(22 & 23 Viet. c. 17). 


L L 2 
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Licensed hawker, in sect. IS^of the Markets and Lairs Clauses Act, 
1847 (10 & 11 Yict. c. 14). LlandudnQ^ ILL, C, y. Hughes, 
(1900) 1 Q. B. ‘^72. 

^ Lifeboat Seryice, in the Eemoval of Wrecks Acts, 1877 and 1889, 
“ means the saving or attempted saving of vessels, or of life or 
property on board vessels, wrecked, or aground, or sunk, or in 
danger of being wrecked, or getting aground, or sinking.” 
52 & 53 Yict. c. 5, s. 3. 

Light railway (Ireland), in 52 & 53 Yict. c. 66 (by s. 11), “includes 
tramway as that word is used in the Tramways (Ireland) Acts.” 

Limits oe Port. See Port. 

Literary and artistic work, in the International Copyright Act, 1886, 
“unless the context otherwise requires, means every book, print, 
lithograph, article of sculpture, dramatic piece, musical com- 
position, painting, drawing, photograph, and 'Mother work of 
literature and art to which the Coj)yright Acts or the Inter- 
national Copyright Acts, as the case requires, extend.” 49 & 50 
Yict. G. 33, s. 11, As to what is literary composition, see Chilton 
V. Progress Pnhlishing Cb.,Xl895) 2 Ch. 29 ; Walter v. Lane, 
(1900) App. Gas. 539 5 Exchange Telegraph Co. v. Gregory, 
(1896) 1 a B. 147. 

Literary or scientific institution, in the Income Tax Act, 1842 (5 & 
6 Yict. c. 35), s. 61. See Mayor, of Manchester v. Me Adam, 
(1896) App. Cas. 500. 

Local authority in the Infectious Diseases Act, 1889 (c. 72), s. 16, 
means each of the following authorities : — 

[ct) An urban or rural sanitary authority in England within 
the meaning of the Public Health Acts. 

(5) The port sanitary authority of any port sanitary district 
in England. 

Local financial year.— See ante, p. 151. 

Local government register of electors.— See Int. Act, 1889, 
s. 17 if), post, Ajipendix C. 

“Locally situate out of the United Kingdom,” in the Stamp Act, 
1891 (51 & 55 Yict. c. 39, s. 59). See Muller Sg Co.^s Margarine, 
Ltd, V. Inland Pi,evenue Commissioners, (1900) 1 Q. B. 310 • 
(1901) App. Cas. 217, V 

Lodger, under the Eating Acts, means every person occupying part of 
a house who is not a householder. Stamper v. Sunderland Over^ 
seers (1868), L. E. 3 C. P. 388. 

,, under the Pranchise Acts, means a person residing in the house 
of another over which the latter exercises some control, such as 
by having a servant in the house to look after it for him 
Lradley v. Baylis (1881), 8 Q. B. D. 241, Cotton, L.J. ; but the 
fact that the landlord lives on the premises is not conclusive 
that the persons occupying under him are lodgers. Kent v. 
Fittall, (1906) 1 K. B. 60 (C. A ). ^ • 
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Lodger. — In the Lodgers’ Groods Protection Act, 1871 (34 & 35 Yict. 
c. 79), ss. 1, 2, means one wholivQs and sleeps on the premises in 
question, and does not include persons who occupy rooms for 
business ^Durposes in the daytime. Heatvood'Y, Bo?ie (1884), 13 
Q. B. D, 179. 

Loose, in 2 & 3 Yict. c. 47, s. 54 (Metropolitan Police), in the expres- 
sion every person who shall turn loose any horse or cattle,” 
does not mean ‘^physically loose,” as the enactment only 
requires that the cattle shall be under the care and control of 
their owner. Sherlorne v. Wells (1862), 3 B. & S. 786. 

Lord Chancellor. — See Int. Act, 1889, s. 12 (1), ^ost^ Appendix C. 

Lord Lieutenant. — See Int. Act, 1889 (c. 63), s. 12 (9), post^ Appx. G. 

^^Loss” of a ship in sect. 158 of the Merchant Shipping Act, 1894 
(57 & 58 Yict. c. 60), includes capture followed by destruction 
by a foreign belligerent. SivewrightY. Allen^ (1906)2 K. B. 81, 
Cf. Atistin Friars Steamship Co. v. Fraeh^ (1905) 2 K. B. 315 ; 
and the loss arose at the date of capture. 

Lottery, in sect. 2 of 42 Greo. 3, c. 119, means a distribution of prizes 
by lot or chance.” Taylor v. Smetten (1883), 11 Q. B. D. 207, 
211, Hawkins, J. Cf. Barclay v. Pearson, (1893) 2 Oh. 154; 
Stoddart v. Sagar, (1895) 2 Q. B. 474. 

Lunatic, in 8 & 9 Yict. c. 100, s. 44, included “ every person whose 
mind is so affected by disease that it is necessary for his own 
good to put him under restraint.” P. v. Bishop (1880), 5 
Q. B. L. 259. This section is now embodied in sect. 315 of the 
Lunacy Act, 1890 (53 & 54 Yict. c. 5). 

Maintenance of a main road, within sect. 13 of the Highways and 
Locomotives Amendment Act, 1878 (41 & 42 Yict. c. 77), in- 
cludes the removal of snow when it makes the road impassable. 
Guardians of Ameshury v. Justices of Wilts (1883), 10 Q. B. D. 
480, 

,, OF A PRISONER, in SGcts. 4, 57, of the Prison Act, 1877 (40 & 
41 Yict. e. 21), includes the expenses of inquiring into the 
mental state of a jirisoner who becomes insane, and of removing 
him to a county lunatic asylum, and maintaining him there 
during the currency of his sentence. Meivs v, R. (1882), 8 
App. Gas. 339. 

Make a contract, in the Stamp Act, 1891 (54 & 55 Yict. c. 39), s. 59. 
See Muller Cods Margarine, Ltd. v. Inland Revenue Commis- 
sio 7 iers, (1900) 1 Q. B. 310. 

Make a valuable security, in 24 & 25 Yict. c. 96, s. 90, inserted to 
include instruments which were not valuable securities prior to 
delivery. R. v. Gordoii (1889), 23 Q. B. D. 359 (C. G. B-); 
cf. Rev elstohcY. Inland Revenue Co7nmissio7iers, (1898) App. Gas. 
565. 

^^Make use of ” an invention in the Patents Act, 1883 (c. 57). gee 
British Motor Syndicate Co. v. Taylor, (1900) 1 Gh. 577. 
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Malicious, in sect, of the Malicious Damage Act, 1861 (24 & 
25 Yict. c. 97), means where a person wilfully does an act 
injurious to another without lawful excivse.” E. v. Femhliton 
(1874), L. E. 2‘'C. C. E. 122, Blackburn,^ J. ; and see E. y. 
Clemens^ (1898) 1 Q,. B. 556; Re Borrowes (1900), 2 Ir. Eep. 
593. 

Manual laboub, in Employers and Workmen Act, 1875 (38 & 39 Yict. 
c. 90), s. 10, does not mean the mere user of the hands in 
matters incidental to the employment, but the user of the hands 
as the real and substantial part of the employment. Bound y. 
Lawrence^ (1892) 1 Q. B. 226; of. Morgans, London General 
Onifiihus Co, (1884), 12 Q. B. D. 201 ; 13 Q. B. D. 832. 

Maeketable secueity, in the Stamp Act, 1891 ('54 & 55 Yict. c. 39), 
Sched. 1. See Knights Beep^ Ltd. y. Inland Revenue Commis- 
sioners^ (1900) 1 Q. B. 217 ; Speyer Brothers y. Same, (1906) 1 
K. B. 818 ; Mount Lyell Mining Rail. Co. v. Same, (1905) 

1 K. B. 161. 

IMaeeiage settlement, in sect. 4 of the Bills of Sale Act, 1878 (41 & 
42 Yict. c. 31), includes an informal memorandum of agreement 
for a marriage settlement. Wenman y. Lyon, (1891) 1 Q. B. 
634. 

[Maeey, in sect. 57 of the Offences against the Person Act, 1861 
(24 & 25 Yict. c. 100), means “ go through the form of marriage.’^ 
The statute is equally contravened whether the second marriage 
is or is not valid. R. y. Allen (1872), L. E. 1 C. 0. E. 367.] 
Vide ante,^. 157. 

Masculine. — Vide ante, p. 149. As to Irish criminal statutes, vide 
9 Geo. 4, c. 54, s. 35. 

May. — Vide ante, p. 152. 

,, in rules of Court, has been held to mean may or may not — to 
give a discretion which is called a judicial discretion, but which 
still is a discretion. Att.-Gen. y. Emerson (1889), 24 Q. B. D. 58. 

,, = shall in Public Health Act, 1875, s. 211. R. v. Barclay 

(1881), 8 Q. B. D. 306, 486. 

,, = must in Arbitration Act, 1889 (52 & 53 Yict. c. 49), s. 5. 

Re Eyre and Corporation of Leicester, (1892) 1 0. B. 136. 

,, Cotton, L.J., in Nichols y. Baker (1890), 44 Ch. D. at p. 270: ^ 
I think that great misconception is caused by saying that in 
some cases ‘may’ means must (or shall). It never can niean 
‘ must ’ as long as the English language retains its meaning ; 
but it gives a power, and then it may be a question in what 
cases, where a judge has a power given him by the word ‘ may,’ 
it becomes his duty to exercise it” — i.e., whether the discretion 
is judicial or absolute, fettered or unfettered. 

,, in the Companies Act, 1862 (25 & 26 Yict. c. 89), s. 69, does not 
give an absolute, but only a judicial discretion. And its exercise 
is regulated by judicial decisions and the cursus curice — i.e., the 



Terms used hi Statutes, 


519 


fetters whicli tlie Courts have imposed on thelnselves. Accideiital 
Marine Co. Y. Mercati 3 Eq. 200; Northampton 

Coal and Iron Co. v. Midland Waggon Co. (1878), 7 Oh. D. 500; 
City of Moscow Gas Co. v. International Financial Society. {XClT)., 
7 dh. App. 225 ; Western Canada Oil, Co. v. Walker (1875), 
10 Oh, App. {contrci) \ Pure Sjiudt Co. y. ihzrZer (1890), 
25 Q. B. D. 235. 


Measure. — Vide Mile, 

Meastthiitg instrument, in the Weights and Measures Act, 1889 (e. 21), 
s. 35, unless the context otherwise requires, includes any 
instrument for the measurement of length, caj)acitj, volume, 
temperature, pressure, or gravity, or for the measurement or 
determination of electrical quantities.^’ 

Medigax assistance, in the Franchise Acts. Kirkhouse y. Blakeway ^ 
(1902) 1 X. B. 306. 

[Meeting, in 32 & S3 Viet. c. 19, s. 4 (Stannaries), does not apply to 
acts done by a single person, as the primd facie meaning of the 
word is the coming together of more than one person.” Sharp 
Y. Dawes (1876), 2 Q,. B. D. 29.] 

Member or a company, in the Companies Act, 1862 (25 & 26 Viet, 
c. 89, s. 23). See Allen v. Gold Beefs of W. Africa, Ltd., (1900) 
1 Ch. 656 ; Punt v. Symons ^ Co., Ltd., (1903) 2 Ch. 506. 

,, OP AN INDUSTRIAL SOCIETY. — See Gwendolen Freehold Land 
Society v. Wicks, (1904) 2 K. B. 622. 

Mercantile AGENT, in Factors Acts. — See Inglis v. Rohertso^i, (1898) 
App. Gas. 616 ; Cahn v. Pocketfs Bristol Channel Steam-Packet 
Co., (1899) 1 Q. B. 643. 

Metropolitan Police Fund, in 49 & 50 Viet. c. 22 (Met. Pol. Act, 
1886), s. 7, means the rates, contributions, and funds for the 
time being applicable for defraying the expenses of the Metro- 
politan Police Force.” 

Mile. — [When a distance is mentioned in an Act] passed prior to 1890, 
[without defining how it is to be measured (g), it is to be 
measured as the crow fiies,” and not by the nearest mode of 
practicable access. Formerly it was considered that miles 
should be computed according to the English manner, allowing 
5280 feet or 1760 yards to each mile, and that the same shall 
be reckoned, not by straight lines as a bird or arrow may fiy, 
but according to the nearest and most usual way (5). This 
method of measurement was first called in question by Parke, J., 
in Leigh v. Hind (1829), 9 B. & C. 779 (which, however, was a 
case upon the construction of a contract, and not of a statute), 
and his opinion was followed by the Queen’s Bench in 22. y. 
Saffron Walden (1846), 9 Q. B. 79, where Patteson, J., said : 


(a) Vide ante, p. 151, and 6 & 7 Viet. c. 18, s. 76. 

(h) [See Hawkins, Pleas of the Crown (4th ed,), Book I, oh, xii. s. 15 ; Wing v. 
Parle (1599), Oro. Elk. 212, 267.] 
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We liave nothing to guide us except the words of the statute, 
Hen milesd We must therefore laydown an arbitrary rule, 
and I think the best rule will be to t&ke the distance as the 
crow flies.” This decision was acted upon in v. Butler 

(1854), 5 E. & B. 99, where Crompton, J., said: If this 
question were quite new, the convenience would be all in favour 
of construing the distance as that measured in a straight line, 
and the recent authorities being all in favour of this construc- 
tion, we ought to adhere to it, so that the Legislature may 
know how such general words in an Act will be construed by 
the Courts.”] Vide ante^ p. 150. 

Mineeal coxteacted to be gottex, in 50 & 51 Viet. c. 58 (Coal Mines), 
s. 12, in a coal-mine includes slack: Netherseal Co, v. Bourne 
(1889), 14 App. Cas. 247; and small coal: Brace v. Ahercaryi 
Colliery Co,, (1891)2 Q. B. 699. See also Kearney'^. White- 
haven 'Colliery Co., (1893) 1 Q. B. 700 (C. A.). 

Mix'Eeals, as used in the Act of Settlement passed in the Isle of Man, 
1704, is used in its more limited and popular meaning, which 
would not embrace such substances as clay and sand, though 
doubtless the word in its scientific and widest sense may include ' 
substances of this nature, and when unexplained by the context, 
or by the nature and circumstances of the transaction, or by 
usage, would, in most cases, do so.” Alt.- Gen. v. Mylchreest 
(1879), 4 App. Cas. 305. 

Mixes, Mixerals, as used in 8 & 9 Viet. c. 20 (English Eailway 
Clauses), s. 77, in 8 & 9 Viet. c. 33 (Scotch Eailway Clauses), 
s. 70, and in 10 & 11 Viet. c. 17 (Waterworks Clauses Act, 1847), 
are not definite or scientific terms in an Act, but are susceptible 
of hmitation or expansion according to the intention with which 
they are used. Lord Provost of Glasgoio v. Farie (1888), 13 
App. Cas. 657, 675; and see Midland Rail. Co.y. Rohinso 7 i 
(1889), 15 App. Cas. 19; Scott v. Midland Rail, Co., (1901) 1 
K. B. 317. 

Mixes. — The policy of Acts in excepting minerals from conveyances to 
compulsory takers of land favours a liberal and not a limited 
construction of the reservation to the seller. Lord Provost of 
Glasgow V, Farie (1888), 13 App. Cas. 676. 

,, AXD MIXERALS, in the British Columbia Act (47 Viet. c. 14), s. 3, 
held not to include precious metals, but only alia similia to the 
substances already mentioned in the Act. Esquimalt Rail. Co. ^ 
V. Bainhridge, (1896) App. Cas. 561. 

,, OF COAL. — Used by the Legislature to denote the minerals in 
situ without reference to the manner in which they can be 
worked. Lord Provost of Glasgow v. Farie (1888), 13 App. Cas. 
657, Lord Watson. 

[Mixistee, in 5 & 6 Will. 4, c. 76, s. 68 (Municipal Corporations), was 
used as the most comprehensive ” term for describing persons 
who perform religious duties. R. v. Mayor, ^c. of Liverpool 
(1838), 8 A. &E. 176, 181.] 
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Misbehaviotje, in sect. 5 of Poor Belief Act, 181® (55 Qeo. 3, c. 137). 
Mile End Guardians v. Sims^ (19^05) 2 El. B. 200. 

Misdemeanottb, in Acts extending or applied to Scotland, means some- 
times crime and offence” {e.g., 1889, c. 69, s. 8), sometimes 
^'offence” only. Int. Act, 1889 (c. 63), s. 28, post, Appx. C. 

Mistake, in E. S. C. 1875, Ord. XYI. r. 2, means mistake of law or 
fact. Diichett v. Gover (1877), 6 Ok. D. 82. 

Model, unless tke context otherwise requires, ‘‘includes design, pattern, 
and specimen.” Official Secrets Act, 1889 (c. 52), s. 8. 

“ Money paid,” in sect. 1 of the Gaming Act, 1892 (55 & 56 Yict. c. 9), 
does not include a stake deposited to abide the event of a wager. 
Burge v. Ashley ^ Smith, Ltd., (1900) 1 Q. B. 744 (0. A.). 

Money secijeed by a marketable security within Sched. 1 of the Stamp 
Act, 1891 (54 & 55 Yict. c. 39), includes any premium payable 
on redemption of a debenture. Knighds Deep, Ltd. v. inland 
Revenue Commissmiers, (1900) 1 Q. B. 217. 

Month. — Vide ante, p. 150. 

,, “ The term ‘ a calendar month,’ ” said Brett, L.J., in Migotti y. 

Colvill (1879), 4 C. P. D. 238, “is a legal and technical term, 
meaning that, in computing time by calendar months, the time 
must be reckoned by looking at the calendar and not by count- 
ing days, so that one calendar month’s imprisonment is to be 
calculated from the day of imprisonment to the day numerically 
corresponding to that day in the following month less one.” 
“ The calendar month,” said Cockburn, C. J., in Freeman v. Read 
(1863), 4 B. & S. 184, “is complete when, starting from a given 
day in the first month, you come to the corresponding day in the 
succeeding month, whatever be the length of either. . . . You 
cannot, in reckoning a calendar month, include two days of the 
same number.” See Goldsmiths^ Co. v. West Metropolitan Bail. 
Co., (1904) 1 K. B. 1 ; Bruner v. 3foore, (1904) 1 Oh. 305. 

,, [in 24 Geo. 2, c. 44, s. 1, which enacted that “no writ shall be 
sued out against any justice of the peace for anything done in 
the execution of his office, until notice in -writing of such in- 
tended writ shall have been dehvered to him ... at least one 
calendar month before the suing out the same,” means one 
month exclusive of the day on which the notice is given. 
“"Where,” said Alderson, B., in Young v. Higgon (1840), 6 M. 
& W. 54, “ there is given to a party a certain space of time to 
do some act, which space of time is included between two other 
acts to be done by another person, both the days of doing those 
acts ought to be excluded, in order to insure to him the whole 
of that space of time. . . . The Act of Parliament allows him a 
month as an intervening period within which he may deliberate 
whether he will do a certain act — viz., tender amends; and 
unless you exclude both the first and the last day, you do not 
give him a whole month for that purpose.” Unless it is ex- 
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pressly enacted to tliG contrary, where an Act of Parliament 
gives a given number 6f days for doing a particular act, and 
says nothing about Sunday, the days mentioned are to be taken 
as consecutive Says, including Sunday.” A’a? jyar^fe Simhin 
(1864), 2 E. & E. 392.] See Radeliffe v. Bartholomew^ (1892) 
1 Q. B. 161. 

Moetg-age, in sect. 86 of the Stamp Act, 1891 (54 & 55 Yict. c. 39). 
See United Realisation Co. v. Inland Revenue Commissioners, 
(1899) 1 Q,. B. 351 ; City of London Brewery Co. v. Inland 
Revenue Cotnmissiofiers, (1899) 1 Q. B. 121 (C. A.). 

Municipal borough. — See Int. Act, 1889, s. 15, post, Appendix C. 

,, INSTITUTIONS, in sGct. 92 of the British North America Act, 1867. 
See Att.-Gen. for Ontario v. Att.-Gen. for Canada, (1896) App. 
Oas. 348. 

Mutual healings means obligations arising between tl^^ parties them- 
selves, perhaps in the same rights. Peat v. Jones (1881), 8 
Q. B. T). 147 5 Re Daintry, (1900) 1 Q. B. 546. 

,, DEBTS AND CREDITS, in 32 & 33 Yict, c. 71 (Bankruptcy), s. 39 
(= 46 & 47 Yict. c. 52, s. 38), comprises all ordinary transac- 
tions between two persons in their individual capacities, and was 
added to get rid of questions which might arise whether a 
transaction would or would not end in a debt. (Same case.) 


National Debt Commissioners. — See Int. Act, 1889, c. 63, s. 12 (17), 
post, Appendix 0. 

Navigating,” in bylaws made under the Thames Conservancy Act, 
1894 (57 & 58 Yict. c. clxxxvii.), held to include the hauling of 
a barge by a rope out of a dock. Gardner v. Doe, (1906) 2 
K. B. 171, 184. 

[Nearest public thoroughfare, in 37 & 38 Yict. c. 49 (Licensing), 
s. 10, is an expression not necessarily restricted to a road, but 
may mean a way by water where there is a public ferry. CouL 
lert V. Trohe (1875), 1 Q. B. D. 3.] 

Necessaries, in the Sale of Goods Act, 1893 (56 & 57 Yict. c. 71), s. 2, 
means goods suitable to the condition of life of the infant (or 
other person incompetent to contract who purports to buy), and 
to his actual requirements at the time of the sale or delivery, 
See Johnstone v. Marks (1887), 19 Q. B. D. 509. 

,, [in 3 & 4 Yict. c. 65 (Admiralty), s. 6, is to be understood in its 
common law sense of whatever is fit and proper for the service 
on which a vessel is engaged, and what the owner of the vessel, 
as a prudent man, would have ordered if present at the time.” 
The Riga (1872), L. E. 3 Adm. & E. 522.] See The Marianne, 
(1891) P. 180; The Orienta, (1895) P. 49 (C. A.). 

„ [in 24 & 25 Yict. c. 10, s, 5 (Admiralty), does not include the 
expenses of a witness in a collision suit. The Bonne Amelie 
(1866), L. E. 1 Adm. & E. 20.] 
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New BEiLEmG, in a local improYement Act, Hastings, 1885 (c. cxcvi.), 
s. Ill, held to include a bedroom-built upon the site of a con- 
servatory previously attached to a house, and occupying no 
greater space than the conservatory. Meadoies v. Taylor (1890),^ - 
24 Q, B. D. 718. 

New steeet, — (1) In the Metropolis Management Acts, ^llm v. 
Fulham Vestry, (1899) 1 Q,. B. 681; Simmo7idsY. Fidliam Vestry^ 
(1900) 2 Q. B. 188; Arter v. Hammersmith Vestry, (1897) 

1 Q. B. 646 ; Battersea VesU^y v. Palmer, (1897) 1 Q. B. 220. 
(2) In the Public Health Act, 1875, s. 150. Bonella v. Tivicken^ 
ham Local Board (1887), 20 Q. B. D. 63 ; Att.-Gen. v. Buford, 
(1899) 1 Gh. 537. 

Next, in 14 Ohas. 2, c. 12, s. 2 (Poor Law), giving power to appeal to 
the next sessions, means ^‘the next possible.^’ R. v. Yorkshire 
(1779), 1 Doug. 192, cited in B. v. Sussex (1864), 4 B. & S. 977. 

‘‘Next peactigable sessions,’’ in sect. 31 of the S. J. Act, 1879 
(42 & 43 Yict. c. 49), and other like Acts, means the first sessions 
at which the appeal might with reasonable diligence be heard. 
B. V. Peterlorough (1857), 26 L. J. M. G. 153; B. v. Surrey 
Justices (1881), 6 Q. B. D. 100 ; West Biding of Yorkshire County 
Council V. Middleton Parish Council, (1906) 2 K. B. 157. 
What they are is a question of fact in each case. B. v. Car- 
marthen Justices (1893), Eyde’s Eating Appeals, 334 (G. A.). 

Nomestae shape oapitae. — See Att,-Gen, v. Midland Bail. Co., (1902) 
App. Gas. 171. 

Note, in the Bills of Exchange Act, 1882 (45 & 46 Yict. c. 61), ss. 1, 
64, 89, does not include a Bank of England note. Leeds Bank 
V. Walker (1883), 11 Q. B. D. 84. 

Notice, in Employers’ Liability Act, 1880 (43 & 44 Yict. c. 42), s. 7, 
means a written notice. Moyle y. Jenkms (1881), 8 Q. B. D, 
116 ; Keen v. Milhvall Dock Co, (1882), 8 Q. B. D. 482. 

Not xegotiaele, in 45 & 46 Yict. c. 61 (Bills of Exchange), ss. 8, 73, 
76. See National Bank v. Silke, (1891) 1 Q. B. 435. 

Now, in sect. 27 of the Highway Act, 1835 (5 & 6 Will. 4, c. 50), held 
to mean “for the time being.” B, v. Wolferstan, (1893) 2 
Q. B. 451. 

Now PAID, in the Bills of Sale Act, 1878 (41 & 42 Yict. c. 31), s. 8. 
See Be Wiltshire, (1900) 1 Q. B. 96. 

Noxious thing, in 24 & 25 Yict. c. 100, s. 58, includes a thing Like oil 
of juniper, which is not noxious unless taken in large quanti- 
ties. B. V. Cramp (1880), 5 Q. B. D. 307. 

Nuisance, in Public Health Act, 1875 (38 & 39 Yict. c. 55), s. 47, “is 
used in the ordinary legal sense of the word, and includes, in 
addition to matters injurious to health, matters substantially 
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offensive toctlie senses.’’ Per Grove, J., Banhiiry v. Page 
(1881), 8 Q. B. D. 98.. 

Nxtisawce OB iNJUBiOTi^ TO HEALTH, in sect. 91 the Public Health 
Act, 1875, means a nuisance either interfering with personal 
comfort or injurious to health. Bishop Anchlaiid L. B,y. Bishop 
Auckland Iron Co. (1882), 10 Q. B. D. 138. 

Null. — See Void. 


Oath. — Vide ante^ p. 151 ; Int. Act, 1889, s. 4, Appendix 0. 

,, in the Commissioners of Oaths Act, 1889 (c. 10), s. 11, ^^ncludes 
affirmation or declaration."' 

Ocoxjpatiox means (per Kelly, C.B.) ^Hhe trade or calling by which a 
man ordinarily seeks to get his living,” and (per Martin, B.) 
^‘the business in which a man is usually engaged to the know- 
ledge of his neighbours.” Luchin v. Hamhjn (1869), 21 L. T. 
366, and see per Baggallay, L.J., in Ex parte National Mer- 
cantile Baiik (1880), 15 Ch. D. 54. Feast v. Bobmso 7 i, (1894) 
63 L. J. Ch. 321, 323 (Pomer, J.); Kemhle v. Addison^ (1900) 
1 Q. B. 431. 

Occupier of lane, in Ground Game Act, 1880 (43 (fe 44 Viet. c. 47), 
includes an occupying owner and is not limited to occupying 
tenant. Anderson v. Vicarg, (1900) 2 Q. B. 287 (C. A.). 

„ insect. 36 of Highway Act, 1835. See E. v. Somers, (1906) 

1 K B. 396. 

Office of profit. — Vide ante, p. 159. 

,, UHEER Her Majesty the Queen, unless the context otherwise 
requires, (1) ^ includes any offices or employment in or under 
any department of the Government of the United Kingdom;” 
and (2), so far as regards any document, sketch, plan, model, 
or information relating to the naval or military affairs of Her 
Majesty, includes any office or employment in or under any 
department of the Government of any of Her Majesty’s posses- 
sions.” Official Secrets Act, 1889 (c. 52), s. 8. 

Officer of a company. See Re Tomkins ^ Co., (1901) 1 K. B. 476. 

Officiatino clergyman, in 16 & 17 Viet. c. 97, s. 87, means, in the 
absence of the vicar, the curate of the parish. R, v. Pemberton 
(1879), 5 Q. B. D. 95. 

Old marks, in the Patents, &c. Act, 1883 (c. 57), s. 69. See Re Meeus, 
(1891) 1 Ch. 41 ; Re Wright, Crossley ^ Cb.’s application, (1900) 

2 Ch. 218. 

Omnibus, in the Towns Police Clauses Acts, 1847 (10 & 11 Viet. c. 89) 
and 1889 (52 & 53 Viet. c. 14), includes every omnibus, char-a- 
banc, waggonette, brake, stage-coach, and other carriage plying 
or standing for hire or used to carry passengers at separate fares 
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to, from, or in any part of tlie prescribed distance. See Yorh- 
shire Woollen District Electric Tramway s.^ Ltd. v. Ellis^ (1905) 
1 K.B. 396. . ^ 

[(in 20 & 21 Yict. c. 85, s. 32), in tbe expression ‘‘ on any sncb. 
decree,’^ is “an elastic expression, wMch, so far from excluding- 
tbe idea of its meaning after.^ is more consistent with that 
signification than any other.” Bradley v. Bradley (1878), 3 

P. D. 50.] “ Still,” said Jessel, M.P., in Rohertson v. Robertsoyi 

(1883), 8 P. D. 96, “it is not to be conceived that a period of 
more than a year can be included in the word ‘ on.’ ” 

Open* and public place to which the public have oh aee peemitted 
TO HAVE ACCESS, in the Vagrant Act Amendment Act, 1873 (36 
& 37 Viet. c. 38), s. 3, includes a railway carriage. Langrish 
V. Archer (1882), 10 Q. B. D. 44. Cf. R. v. Wellard (1884'), 
14 Q. B. D. 63. 

Oe may be read as “ and ” if the context makes the latter meaning 
necessary to avoid contradiction or absurdity. Mersey Docks 
Board Y. Henderson (1888), 13 App. Gas. 595, 601, Halsbury, 
L.C. ; Wallier v. Mayor of York, (1906) 1 K. B. 724. 

,, [in 1 Jas. 1, c. 15, was read as if it was “ and ” ; which, said Lord 
Kenyon, “is frequently done in legal instruments where the 
sense requires it.” E'oivler v. Paget (1798), 7 T. E. 514.] 
“ ^Or’ never does mean ^and,’ unless there is a context which 
shows it is used for ^and’ by mistake.” Morgan y. Thomas 
(1882), 9 a B. B. 643. 

,, in 3 & 4 Viet. c. 86, s. 20 (Church Discipline), in the expression 
“every suit or proceeding,” means “and.” Ditcher v. Denison 
(1856), 11 Moore, P. C. 338. 

,, in 25 & 26 Yict. c. 102 (Metropolis Local Management), s. 98, 
relating to the formation of streets, is used conjunctively = nor, 
and not disjunctively or alternatively (in its ordinary gram- 
matical sense). Metropolitan Board of Works y. Steed (1881), 
8 Q. B. D. 445 ; see Hampstead {Mayor, ^c.) v. Midland Rail. 
Co,, (1905) 1 K, B. 538 (0. A.). 

Oeder, in the Supreme Court of Judicature Act, 1873 (36 & 37 Yict. 
c. 66), s. 19, applies to the decision of the Ehng’s Bench Divi- 
sion upon a case stated by consent under Baines’ Act (12 & 
13 Yict. c. 45), s. 11, as the opinion of that Court is an adjudi- 
cation binding on the parties to the case. Mayor, ^c. of Peter- 
• borough v. Wilsthorpe Overseers (1883), 12 Q. B. D. 1. 

Oehinaey language, as used in 43 & 44 Yict. c. 42, s. 4, means a 
man’s “own untutored language.” Stoyie v. Hyde (1882), 9 

Q. B. D. 77. 

Ordinary luggage,” in special Eailway Acts, does not include 
bicycles. BritteiiY. G. N. R., (1899) 1 Q. B. 243, where the 
cases are collected. 

Ordnance map. — See Int. Act, 1889, s. 25, post, Appendix C. 
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Ore, in 5 Will. &"' Mar. c. 6, s. 3, means metal in its crude state 
separated from the rock. Att,-Gen. v. Morgan^ (1891) 1 Ch. 
432, 462, Kay, Jj.J. ' r 

OuTGomos. — See Horner Frayiklin^ (1905) 1 K. B, 479; Greaves v. 
Whitmarsh^ (1906) 2 K. B. 340. 

OwiJTER. — See Adjoining owner , 

,, defined in Advertising Stations (Eating) Act, 1889 (c. 27),^ s. 2 ; 
Tithe Act, 1836; Inclosure Act, 1845, s. 16; Land Drainage 
Act, 1861; Improvement of Land Act, 1864; Public Health 
Act, 1875, s. 4; Ancient Monuments Protection Act, 1882; 
Housing of the Working Classes Act, 1890; Public Health 
London Act, 1891, s. 141. 

,, in Public Health Act, 1875, s. 275, includes the trustees of a 
Nonconformist chapel: Hornseij L. B. v. Breivis (1891), 60 L. J. 
M. 0. 48 ; but in sect. 4 of the Act, not a receiv^er appointed by 
the High Court: Bacup Corporation v. Sm.ith (1890), 44 Ch. D. 
395. See Williams v. The Wandsworth D. B, W. (1884), 

13 Q. B, D. 211 ; Lighthoimd v. Higher Behington L. B. (1885), 

14 Q. B. D. 849 ; and see Hornsey District Council v. Smith, 
(1897) 1 Ch. 843; Att,-Gen. v. Meyrich, (1894) 3 Ch. 209; 
Tendring Union v. Downham, (1891) 3 Ch. 265. 

,, in Public Health (London) Act, 1891 (54 & 55 Viet. c. 76), 
s. 141, may include sub-lessees who receive the rack-rent: 
Truman v. Kerslake, (1894) 2 Q. B. 774. Qfi Thames Con- 
servators V. London Port Sanitary Authority, (1894) 1 Q. B. 647 ; 
Hackney Corporation v. Lea Conservancy, (1904) 2 K. B. 541. 

„ in sects. 503 and 504 of the Merchant Shipping Act, 1894 
(57 & 58 Viet. c. 60), does not include charterers by demise of a 
ship. The Hopper (No. 66), (1906) P. 34. 

,, OR LAKX>, as used in 18 & 19 Viet. c. 120, s. 250, and in 25 & 26 
Viet. c. 102, s. 77, does not apply to a land company who have 
irrevocably dedicated their land to the public : Plumstead Board 
V. British Land Company (1875), L. E. 10 Q. B. 203 ; but in- 
cludes a cemetery company prohibited by statute from selling 
consecrated parts of the cemetery, but making profits by sale 
of exclusive rights of burial : St, Giles Camherwell v. London 
Cemetery Co., (1894) 1 Q,. B. 699. Cf, Islington Vestry v. 
Collett, (1895) 1 Q. B. 369 ; Hampstead Corporations. Midland 
Bail. Co., (1905) 1 K. B. 538 ; L. C. C. v. Wandsworth Cor- 
poration, (1903) 1 K. B. 797. 

„ [oE STRUCTURE, as used in sect. 72 of the Metropolitan Building 
Act, 1855 (18 & 19 Viet. c. 122), did not apply to an incum- 
bent of a district church in the metropolis, although the free- 
hold of the church is vested in him by statute. B. v. Lee 
(1879), 4 a B. D. 75]. Cf. Wright v. Ingle (1885), 16 
Q. B. D. 379. See now 57 & 58 Viet. c. ccxiii, s. 5, sub-s. 29 
(London Building), 

„ OF THE LAUD, in 5 & 6 Will. 4, c. 50 (Highways), s. 65, means 
the person in actual occupation of the land. Woodard v. 
Billericay (1879), 11 Oh. D. 217. 
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Paid ik dull, in sect. 35 of Bankruptcy Act, 1883 f46 & 47 Yict, c. 52). 
See Re Keety (1905) 2 K. B. 666 *(0. A.). 

[Paintings, in 11 Gleo. 4 & 1 Will. 4, c, 68 (sect. 1 of tke Carriers 
Act, 1830), does not include everytliing wkicli kas painting 
done upon it by a workman ; it must mean something of yalue 
as a painting (value being necessary to make the statute 
applicable) and something on which skill has been bestowed 
in producing it,” Woodward v. London arid North-Western 
Rail Co. (1878), 3 Ex. D. 124.] 

Paedon. — See Hay v. Justices of Tower (1890), 24 Q. B. D. 563. 


Paeent. — Vide antey p. 159. 

„ includes guardian and every person who is liable to maintain or 
had the actual custody of a child. Welsh Intermediate Educa- 
tion Act, 1889 (c. 40), s. 17. 

,, used as a compendious term for any person liable to maintain a 
child or entitled to its custody. Custody of Children Act, 1891 
(54 & 55 Yict. c. 3), s. 5. Cf Prevention of Cruelty to 
Children Act, 1904 (4 Edw. 7, c. 15), s. 23. 

Paeish. — Vide antey p. 152; Int. Act, 1889, s. 15, poszf, Appendix C. 

,, in 39 & 40 Yict. c. 61 (Divided Parishes), s. 34, means 
‘‘parish” only, and does not mean “union.” Plomesgate 
Union y. West Ham (1880), 6 Q. B. D. 576. 

Paeliament. — See Laio of Parliament, 


Paeliamentaet boeough. 

„ election. 

,, EEGISTEE OE VOTEES. 


See Int. Act, 1889, ss. 15 (3), 17 (1), (2), 
posty Appendix C. 


[Paet oe a voluaie, in sects. 2, 13 of the Copyright Act, 1842 (5 & 6 Yict. 
c. 45) (Copyright), does not apply to the mere title of a work 
which was not actually in existence at the time of the registra- 
tion, so as to give a copyright in that one word as the title of a 
book to be hereafter written: Maxwell v. Hogg (1867), 2 Ch. 
App. 317 ; but alitery if the work was actually in existence : 
Weldon V. Dicks (1879), 10 Ch. D. 247.] 


Paetnee. — See Co-partnership. 

Paety to an action, in the Judicature Act, 1873 (36 & 37 Yict. c. 66), 
s. 100, does not include a guardian ad litem. Ingram v. Little 
(1883), 11 Q. B. D. 251. 

“ Passage HOME,” in sect. 186 of the Merchant Shipping Act, 1894. 
See Purves v. Straits of Dover S. S. Co.y (1899) 2 Q. B. 217 

(0. A.). 


Passengee. — Vide ante, p. 159. 

Passing on the death, in the Finance Act, 1894 (57 & 58 Yict. c. 30), 
ss. 1, 2, 3. See Att.-Gen. v. DohreCy (1900) 1 Q. B. 442 * 
Att.-Gen. v. Murray y (1903) 2 K. B. 64. 
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Pattern, in the Pa1:ents, &c. Act, 1883 (46 & 47 Viet. c. 57), s. 60, 
may include shape, configuration, or ornament. Heath v. Rol- 
laso?i, (1898) App. Gas. 499. 

^ Pauper, in 39 & 40 Viet. c. 61 (Divided Parishes), s. 36, means a 
person who was a pauper at the commencement of the Act. 
Brighton v. Btrand TJnion^ (1891) 2 Q. B. 156. 

Payable, in sect. 3 of the Truck Act, 1831 (1 & 2 Will. 4, e. 37), does 
not mean payable after set-o:S of sums due by the workmen to 
the employer, but apparently payable after deductions allowed 
by sect. 23 of the Act. WilliamsY. NortJds Navigation Collieries 
(1889), Ltd., (1906) App. Gas. 136. 

[Peerag-e, in the Dnion with Ireland Act (39 & 40 G-eo, 3, c. 67), 
art. iv. cl. 5, means the status and condition of a peer. Lord 
Fermoyh case (1856), 5 H. L. G. 716.] 

Penalty. — See ante, p. 425 et seq. 

Pending, in 32 & 33 Viet. c. 83, s. 15, was used with respect to a 
cause in a court of justice when any proceeding can be taken 
in it.” Per Jessel, M.P., in Fordham v. Clagett (1882), 20 
Gh. D. 653. 

Per, the Latin preposition, as used in 8 & 9 Viet. c. clxix. s. 104, in the 
expression “ a penny per ton per mile,” properly and primarily 
signifies the distribution of the charge over the whole aggre- 
gate weight of goods for the whole aggregate distance they 
may be conveyed, tons and miles being mentioned only as 
common measures of weight and distance convenient for the 
purpose of measurement. Pryce v. Monmouthshire Canal, ^c. 
Co. (1879), 4 App. Gas. 216, Lord Selborne. 

Peremptory, in a rule of Gourt which has effect of statute, P. S. G. 
Ord. XIX. r. 8. See Falch v. Axthehn (1890), 24 Q. B. D. 
174 ; Ann. Practice, 1907, p. 241. 

Periodical work, in 5 & 6 Viet. c. 45, s. 18, includes a newspaper. 
Per Jessel, M.E., in Walter v. Hoive (1881), 17 Gh. D. 710. 

[Permanent sickness, in 1 & 2 Will. 4, c. 22 (Evidence on Commis- 
sion), 8. 10, “implies something more than such a degree of 
sickness as would prevent the attendance of a witness at a par- 
ticular trial.” Duke of Beaufort v. Crawshay (1866), L. E 1 
G. P. 714.] 

Permit, in Advertising Stations Eating Act, 1889 (52 & 53 Viet. cT 27), 
s. 3. See Burton v. St. Giles and St. Qeorgd s Assessment Com^ 
mittee, (1900) 1 Q. B. 389. 

Permit drunkenness [in sect. 13 of the Licensing Act, 1872 (35 & 36 
Viet. c. 94), does not include the case of a person getting drunk 
himself. Warden v. Tye (1877), 2 G. P. D. 74.] As to what it 
does include see Somerset v. Wade, (1894) 1 Q. B. 574 ; Edmunds 
V. James, (1892) 1 Q. B. 18; Hope v. Warhurton, (1892) 2 
a B. 134. 
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Pbeqtjisites, in the Pension Duty Act, 1757 (31 Gep. 2, c, 22), imposing 
duties on pensions == ^‘sueh promts of offices and employments 
in Great Britain as arise from fees established by custom or 
authority, ai>d payable either by the Crown or the subjects in 
consideration of business done from time to time in the course 
of executing such offices and employments.” 32 Geo. 2, c. 32 ; 
2 Pev. Statt. (2nd ed.), p. 329. 

,, in the Income Tax Acts. See Herbert v. McQuade, (1902) 2 
K B. 631 (0. A.). 

Note. — These enactments are repealed as to England, and 
payment by fees is almost extinct, except in the case of clerks 
to justices. 

Pebsox. — Vide ante^ p. 149. 

,, [in 1 & 2 Will. 4, c. Ixxvi. s. 85, held not to include a corpora- 
tion. Shoreditch Guardians v. Franklin (1878), 3 C. P. D. 377, 
380; cf^Pearks, Gunston and TecY. Ward, (1902) 2 K. B. 1 ; 
afite, p. 444; Hirst Y. West Riding Union Banking Co,, (1901) 2 
K. B. 560. 

,, in 25 Yict. No. 1 (New South Wales), s. 13, is not necessarily 
restricted to persons above twenty-one years of age. 0^ Sha7inassy 
V. Joachim (1876), 1 App. Gas. 82, 90.] 

,, in sect, 34 of the Poor Law Amendment Act, 1876 (39 & 40 Yict. 
c. 61), held to include an illegitimate child under sixteen. 
Wooltvich Union y. Fulham Union, (1906) 2 K. B. 240 (C. A.). 

Pebsoxal estate, in sect. 1 of the WiUs Act, 1861 (24 & 25 Yict. 
c. 114), includes leaseholds. Re Grassi, (1905) 1 Ch. 584, 
Buckley, I. 

Petty sessional Coijet. — Defined in the Int. Act, 1889 (c. 63), 
s. 13 (12), post. Appendix C. 

,, ,, coxTET-HorsE. — Defined in the Int. Act, 1889 (c. 63), 

s. 13 (13), post, Appendix 0. 

Physician, in the Medical Acts, does not include a licentiate of the 
Society of Apothecaries granted since 1886. Hunter v. Clare, 
(1899) 1 Q. B. 635. 

Piracy, in 6 & 7 Yict. c. 76, s. 1, meant such an offence as by the 
municipal laws of the United States is constituted piracy, and 
is within the exclusive jurisdiction of the United States. Re 
"" Tivnan (1864), 5 B. & S. 645, especially note {a) at p. 696. 

Place, [in 3 & 4 Yict. c. 61, s. 15, is not confined to one parish, but 
means ^‘any aggregation of houses and inhabitants which has 
received a separate name.” RiceY. Slee (1872), L. P. 7 C. P. 
378, 381 ; following R. v. Charlesworth (1851), 20 L. J. M. C. 
181.] 

,, in 16 & 17 Yict. c. 119 (Betting Houses), s. 3. See Powell v. 
Kempton Park Racecourse Co., (1899) App. Gas, 143 ; R, y. 
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Humphrey, (1898) 1 Q. B, 875 ; Broim v. Batch, (1899) 1 Q. B. 
892 ; Belton v. Bushy, (,1899) 2 Q. B. 380 ; Galloivay v. Maries 
(1881), 8 Q,. B. D, 275 ; Hornshy y. Ragyett, (1892) 1 Q. B. 20. 

Place BELOL^amc to His Majesty the King, ia tlie Official Secrets 
Act, 1889, c. 52, s. 8, includes a place belonging to any depart- 
ment of the Grovernment of tbe United Kingdom, or of any of 
His Majesty’s possessions, wbetber the place is or is not actually 
vested in His Majesty. 

,, [having a ilnown or defined boundary, in 21 & 22 Viet. c. 98, 
s. 12, did not necessarily mean a legal district having a legal 
boundary, but it is sufficient if the place have an actual known 
boundary, or one which is physical, visible, and notorious.” 
R, V. Local Government Board (1873), L. B. 8 Q. B. 227.] See 
now Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 272. 

Place of public resort in a local Act (40 & 41 Viet. c. xxx. s. 251), 
held to mean a place to which the public go as a matter of fact, 
and not merely a place to which they go as of right. Kit son v. 
Ashe, (1899) 1 Q. B. 425. 

Place of safety, in sect. 29 of the Prevention of Cruelty to Children 
Act, 1904 (4 Edw. 7, c. 15), includes anyplace certified by the 
local authority” under this Act for the purposes of this Act, 
and also any workhouse or police station, or any hospital or 
surgery, or place of the like kind. 

,, OF WORSHIP. — See UsiM place of worship, 

„ WHERE A COMPANY CARRIES ON OR EXERCISES A TRADE OR BUSINESS, 

(1) with reference to the place where a company may be sued, 
means where its place of management is ; (2) in the Income 
Tax Acts, the place where its profit is made, regardless of the 
XDosition of the head office or place of management. Erichsen v. 
Last (1881), 8 Q.. B. B. 414; cf. Grainger v. Gough, (1896) 
xlpp. Cas. 325 ; Commissioners of Taxes v. Kirk, (1900) App. Gas. 
588. 

Plant, in sect. 12 of the Customs and Inland Eevenue.Act, 1878 
(41 & 42 Viet. c. 15), held to include the dismantled hulk of a 
sailing ship used as a floating warehouse for coal. John 
Hall Co. V. Rickman, (1906) 1 K. B. 311, Walton, I. 

Plate, in sect. 59 of the Customs Act, 1842 (5 & 6 Viet. c. 47), includes 
gold and silver watch eases if imported separately from the 
works. Goldsmiths^ Co, v. Wyatt, (1905) 2 K. B. 586,'" 
ChanneU, I. 

Pledge. — In the Factors Act, 1889 (c. 45), includes any contract, 
pledging, or giving a lien or security on, goods, whether in con- 
sideration of an original advance or of any further or continuing 
advance or of any pecuniary liability. Sect. 1 (5). 

Plural. — Vide ante, p. 149. 

Point, as used in the Eulesfor the Navigation of the Thames, is not 
to be construed mathematically, for the rule is a nautical one. 
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framed in nautical language, and means I may term tiie 
whole of the point, and not its mere a^Dex.” Per Brett, M.P., 
in The Margamt (1885), 9 P. D. 48. 

Police aeea. — Defined in Police Act, 1890 (c. 45), s. 33. 

„ EiSTEiGT. — Defined in Eiot Damage Act, 1886 (c. 38), s. 9. 

,, EECEiVEE— receiver of the MetrojDolitan Police District. 49 & 50 
Yict. c. 22 (Metropolitan Police Act, 1886), s. 7. 

Policy oe ixsijeaxce agaixst accidext. — Defined in Stamp Act, 1891 
(c. 39), s. 98 ; Finance Act, 1895 (58 & 59 Yict. c, 16), s. 13- 

Political CHAEACTEE, in Extradition Act, 1870 (33 & 34 Yict. c. 52), 
s. 3 (1). — This term, as applied to an offence, means ^‘incidental 
to, and forming part of, political disturbances.” Te Cctsiioni, 
(1891) 1 Q. B. 149 ; Re Meunier, (1894) 2 Q. B. 415. 

PooE LAW ijxieisr. — Vide ante^ p. 152. 

Poet, in 54 Greo. 3, c. 159, is used, not in its geographical sense, but 
in its legal and proper sense, as denoting a place to which ships 
resort for loading and discharging. Nicholson v. Williams 
(1871), L. P. 6 Q. B. 632; Assheton Smith v. Owen^ (1906) 
1 Ch. 189, 204 (0. A.). 

,, as fixed for fiscal purposes, by statute or Treasury warrant, or 
Customs certificate or royal prerogative (lc., charter), and 
proof of de facto user as the port for customs, port dues, &c. 
See Hunter v. Northern Marine Insurance Co, (1888), 13 App. 
Gas. 717 ; Assheton Smith v, Owen^ (1906) 1 Ch. 189, 200 
(C. A.) ; King sto7i-upon’ Hull Dock Co, v. Browne (1831), 2 
B. & Ad. 43. 

,, for pilotage purposes. See Garston S.S. Co. y. Hichie 
15 Q. B. D. 580. 

„ in its commercial sense, as understood by shippers, owners, and 
underwriters = a place of more or less shelter for a ship while 
goods are being loaded or unloaded, including a roadstead. Sea 
Insurance Co. v. Gavin (1835), 4 W. & S. 17 (H. L.) ; Garston 
Sailing Ship Co, v. Hichie (1885), 15 Q. B. D. 588. 

Possession, as used in 27 Hen. 8, c. 10, and 2 & 3 Will. 4, c. 45, s. 26, 
has a technical meaning. Heelis v. Blain (1865), 18 0. B.H.S. 
108. 

Postmastee-Ceneeal means His Majesty’s Postmaster-General for the 
time being. Int. Act, 1889 (c. 63), s. 12 (11), Appendix C. 

Peacticable, in sect, 19 of the Pegulation of Pailways Act, 1868 (31 
& 32 Yict. c. 119), which deals with the issue of smoke from 
locomotives. L, C. C. v. G. E. R., (1906) 2 K. B. 312. 

,, as to appeals to Quarter Sessions, see Next practicalle sessions. 

“Peactice and peocedijee,” in the Supreme Court of Judicature Act, 
1894 (57 & 58 Yict. c. 14), s. 1, does not include prohibition : 

mm2 
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Watson V. Pelts, (1899) 1 Q. B. 54 ; nor an order by tbe judge 
at chambers to state a Case pending an arbitration ; nor appli- 
cations under seyt. 41 of tbe Eegulation of Eailways Act, 1868 
(31 & 32 Yict. c. 119). Lojig v. G. N. Pail. Co., (1902) 1 K. B. 
813 (0. A.) ; Pi re Frere arid North Shore Mill Co., (1905) 1 
K. B. 366 (C. A.) ; and see Ann, Pr. 1907, vol. ii. p. 575. 

PnECiNCTS, of a harbour. 2Iiisselhnrgh Real Estate Co. v. Musselburgh 
Provost, (1905) App. Cas. 491. 

PaEnERENCE in the Bankruptcy Act, 1883 (46 & 47 Yict. c. 52), s. 28. 
Sharp V. Jachson, (1899) App. Cas. 419. 

,, SHARES. — Defined in Companies Clauses Act, 1863 (26 & 27 

Yict. c. 118), s. 14. 

,, ,, in Eailway Companies Act, 1867 (30 & 31 Yict. c. 127), 

ss. 12, 17, does not apply to split ordinary shares, so that 
the holders of the preferred halves of such shares are 
not, by virtue of that Act, entitled, in a winding-up, to 
any priority over the shares of the deferred halves. Re 
Brighton and Dyke Rail. Co. (1890), 44 Ch. D. 28. 

Pbescbibed means prescribed by rules and orders under the Act in 
which it is used. See 52 & 53 Yict. c. 48 (County Court 
Appeals, Ireland), s. 18 (1). 

[Pbesijme, in 22 Greo. 3, c. 45, s. 9, implies, ‘^not a mere ignorant act, 
but an act in which a person 'knowingly takes upon himself to 
do that which the law says shall not be done under the circum- 
stances.” Royse v. Birley (1869), L. E. 4 C. P. 315.] 

Principal mansion house,” in sect. 10 of the Settled Land Act, 1890 
(53 & 54 Yict. c, 69). See Gilhey v. Rush, (1906) 1 Ch. 11, 20, 
Kekewich, J. 

Principles, in 31 & 32 Yict. c. 125 (Parliamentary Elections), s. 26, 
although large and comprehensive word, means nothing 
more in this [particular] section than ‘ practice ’ or ‘ procedure.’ ” 
Per Keating, J., in Earl Beauchamp v. Madresfield (1873), L. E. 

8 C. P. 245, 253. 

Prison service, in the Prison Act, 1877 (40 & 41 Yict.'c. 2l), in- 
cludes (1) service in a military prison under the Army Act, 
1879, or the Army Act, 1881 ; (2) service in a naval prison 
under the Kaval Discipline Act. See Prison Officers’ Super-^ 
annuation Act, 1886 (c. 9), 

Private road, in 8 & 9 Yict. c. 19 (Eailways Clauses, S.). See Cale- 
donian Rail. Co. V. Turcan, (1898) App. Cas. 256. 

Privity, in sect. 502 of the Merchant Shipping Act, 1894 (57 & 
58 Yict. c. 60). The Diamond, (1906) P. 282. 

Privy Council means (1) “the Lords and others for the time being of 
His Majesty’s Most Honourable Privy Council,*” (2) when 
used with reference to Ireland only, “the Privy Council of 
Ireland for the time being”— Int. Act, 1889, s. 12 (5), post, 
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Appendix C. ; (3) in tine British North Anferica Act, 1867 (30 & 
31 Yict. c. 3), and amending Acts, the Privy Council for Canada 
for the time being. 

Peobate duty. — A tax on the property to which the probate gives 
title. Blackwood Y. The Queen (1882), 8 App. Cas. 82, 90. 

Proceeding in 46 & 47 Yict. c. 52 (Bankruptcy), s. 55. See In re 
Proctor^ (1891) 2 Q. B. 433. 

,, ill Eailway and Canal Traffic Act, 1854 (17 & 18 Yict. c. 3). — 
Defined in L. P. Rail. Co.y. Greenwood (1888), 21 Q. B. D. 
215. 

,, INSTITUTED, in the Married Women’s Property Act, 1893 (56 & 
57 Yict. c. 61), does not include appeals by a married woman. 
Hood Barrs v. Catkcart^ (1896) App. Cas. 177. Nor a summons 
to vary a decree made against the wife : Gordon v. Gordon^ 
(1904) P. 163 (C. A.). It includes a written claim served by 
her on the sheriff claiming as hers goods taken in execution 
for the debt of another. Nunn v. Tyson^ (1901) 2 K. B. 487. 
And intervention even after obtaining an order giving leave to 
intervene in a probate action. Crickitt v. Crickitt^ (1902) P. 177. 

Peoceeds of sale, in general Bankruptcy Eegulations (Bankruptcy 
Eules, 1886, App. Pt. II.). See Ex parte Pedley^ (1906) 2 Iv. B. 
213. 

Peodtjced, with reference to copyright (1886, c. 33, s. 11), means, as 
the case requires, published or made or performed or repre- 
sented, and the exjiression ^ production ’ is to be construed 
accordingly.” 

Peoeit (geoss), items to be taken into account in estimating. — See 
Merthyr Tydfil L, B. v. Merthyr TJnion^ (1891) 1 Q. B. 186. 

,, SEWEE made for. See Sykes y. Sowerhy U. D. C, (1900) 1 Q. B. 
584. 

• ,, with reference to joint stock companies. See Bond y. Barrow 
Hmmatite Steel Co., (1902) 1 Ch. 353. 

Peofits, in the Income Tax Act, 1853 (16 & 17 Yict. c. 34), Sched. D., 
means ^‘the incomings of the concern after deducting the 
expenses of earning them.” Per Lord Selborne in Mersey 
Bocks V. Lucas (1883), 8 App. Cas. 891, 903. 

„ ' in Income Tax Act, 1842 (5 & 6 Yict. c. 35), s. 100, means 
“ the surplus by which the receipts from the trade or business 
exceed the expenditui’e necessary for earning these receipts.” 
Russell V. Toicn and County Bank (1888), 13 App- Cas. 418, 
424. It includes the surplus over expenditure of the receipts 
of a burial board, although by 15 & 16 Yict. c. 85, the surplus 
has to be applied in reduction of the poor-rate. Paddington 
Burial Board v. Commissioners of Inland Revenue (1884), 13 
Q,. B. D. 9. Cf. Equitable Life Ass. Co. ( U.S.) v. Bishop, (1899) 
2 Q. B. 439. 
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PROFITS, in Customs and InlandJRevenue Act, 1878 (41 & 42 Yict. c, 15), 
s. 13 (2). See Scottish Widows'^ Fund^ v. Allan (1900), 3 
Praser (Sc.), 129.^ ^ 

^Pboperty. — Vide ante ^ p. 157. 

,, in sect. 4 (1) of the Bankruptcy Act, 1883 (46 & 47 Viet. c. 53), 
means the whole, or substantially the whole, of the property as 
distinguished from the property referred to in suh-s. 1 (6). Fc 
Spackman (1890), 24 Q. B. D. 728, 741, Pry, L.J. 

,, in Bankruptcy Act, 1883 (46 & 47 Yict. c. 52), s. 44. See Fe 
Foherts, (1900) 1 Q. B. 123 (0. A.). 

,, BEAL Oil PEBSONAL, iu 24 & 25 Yict. c. 97 (Malicious Damage), 
s. 52, means something real and tangible, and does not include 
a mere legal right, nor an incorporeal hereditament, such as a 
herbage right in a town moor. Laics v. Fltringham (1881), 8 
Q. B.D. 283. 

,, SETTLED, in 22 & 23 Yict. c. 61, s. 5 ; 41 & 42 Yict- c. 19, s. 3, 
See Dormer v. Ward, (1900) P. 130. 

„ WHICH SHALL NOT BE EEDUCED INTO HONEY, in the Legacy 
Duty Act, 1796 (36 Geo. 3, c. 52), ss. 6, 22, must be read as if 
they were followed by the words ^Gn the course of the adminis- 
tration of the estate,” and therefore includes pictures be- 
queathed in specie, but sold by the executors. Att.-Gen. v. 
Dardier 0883), 11 G. B. D. 16. 

Peosectjte. — With due diligence commences and prosecutes,” in the 
Patents, &c. Act, 1883 (c. 57), s. 32, does not mean prosecuting 
to a successful result. “Due diligence ” in the phrase is con- 
sequently consistent with failure in, or discontinuance of, an 
action for infringement of a patent. Colley v. Fart (1890), 44 
Oh. D. 179, North, J. 

Peoyable DEBT, in sect. 37 of the Bankruptcy Act, 1883 (46 & 47 Yict. 
c. 52), includes debts incurred to a creditor who has notice of 
an act of bankruptcy, although the fact of notice disqualifies 
the creditor from proving. Buckivell v. Norman, (1898) 1 Q. B. 
622 (0. A.). 

Public body, in the Public Bodies Corrupt Practices Act, 1889 (s. 7), 
“means any council of a county or county of a city or town, 
any council of a municipal borough, also any board, commis- 
sioners, select vestry, or other body which has power to act 
under and for the purposes of any Act relating to local govern- 
ment or the pubHc health, or to poor law, or otherwise to 
administer money raised by rates in pursuance of any public 
general Act, but does not include any public body as above 
defined existing elsewhere than in the United Kingdom.” 

Public bbidge. — See F. v. Bucks (1810), 12 East, 192. 

,, company. — See Company, 

„ opEiCE, in the Public Bodies Corrupt Practices Act, 1889, means 
any office or employment of a person as a member, officer, or 
servant of such public body. 52 & 53 Yict. e. 69, s. 7. 
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Public place . — Baird v. 21a\jor of Tunhridge Welts, (1896) App. Cas. 
434 (streets) ; B. v. Wellard (18^4), 14 Q. B. D. 63 (vagrancy) ; 
Curtis Y. Emhe'ry (1872), L. B, 7 Ex. 369 (Lackney carriages). 

,, SERVICE, in 24 & 25 Yict. c. 96, s. 70 (Larceny), does not include 
a bailid: of the high hailift of the county court, who is appointed, 
paid, and dismissible by the high bailiE. R. v. Parsons (1888), 
16 Cox, C. C. 489; A. v. Graham (1875), 13 Cox, C. 0. 57; 
R. v. Glover (1864), 9 Cox, 0. 0. 501. 

,, THOROUGHFARE, — See Nearest puhlic thoroughfare, 

[Publish, in 7 & 8 Yict. c. 12, s. 19, means ^^make public^’ in any 
way, and is not confined to publishing by printing. Boucicauli 
Y. Chatterton (1877), 5 Oh. I). 267, 279.] 

Purchase, in 34 & 35 Yict. c. 31 (Trade Unions), s. 7, means ‘^to buy,’" 
and not ^^to acquire otherwise than by descent or escheat.” In 
re Amos, Carrier y. Price, (1891) 3 Ch. 157. 

Pure AlND wholesome, in a Water Act, means ‘^pui'e and wholesome 
in the mains or supply pipes of the undertakers.” Milnes v. 
Mayor of Huddersfield (1882), 10 Q. B. D. 124 ; 12 Q. B. D. 
443; 11 App. Cas. 511. 


Quarry, in the Income Tax Act, 1842 (5 & 6 Yict. c. 35), s. 60, Sch. A. 
No. III. r. 1, means “ a place where the material is got out in 
a large shape, like blocks, and not where it is got in small 
pieces, like coal and ironstone.” Jones v. Cwmorthen Slate Co, 
(1880), 5 Ex. U. 93, 95. 

Quarter sessions. — The expression ‘^quarter sessions,” when used in 
Acts prior to 1889, is usually, but superfluously, defined as in- 
cluding general sessions — e,g,, Weights and Measures Act, 1878 
(c. 49), s. 70. The only effect of the inclusion is to exclude 
special and petty sessions. 

,, COURT OF, as to administrative business, must be construed as 
meaning council of an administrative county or county borough, 
as the case may recjuire. (51 & 52 Yict. c. 41, s. 78.) 

Quarter sessions, as to judicial business and other matters not taken 
away from the court of quarter sessions by the Local Govern- 
ment Act, 1888, means the justices of any county, riding, 
parts, division, or liberty of a county (at large), or of any county 
of a city or county of a town in general or quarter sessions 
assembled, and includes the court of the recorder of a municipal 
borough having a separate court of quarter sessions. Int. Act, 
1889 (c. 63), 8. 13 (IP), post, Appendix 0. 

Counties with more than one commission of the peace: — 

Yorkshire, three — one for each riding, North, East, and 
West ; also separate commissions for the liberties of Eipon, 
and of Cawood and Ottley. 

Lincolnshire, three — one for each of its par;fcs, Lindsey, 
Holland, and Kesteven, 
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CamhfidgesMre, two — one for the liberty of the Isle of 
Ely, the other for the rest of the county. 

Northamptonshire, two — one for the sqhe of Peterborough, 
the other for the rest of the county. The soke of Peter- 
borough also has a separate commission of oyer and terminer 
and gaol delivery. 

Essex used to have one for the liberty of Havering-atte- 
Bower (as to which see 46 & 4.7 Yict. c. 18, s. 18), the other 
for the rest of the county. But the liberty is now merged 
in the county. 

Suffolk and Sussex have one commission, but two divisions, 
which, for judicial purposes, are separate counties in all but 
name. 

All cities and towns which are counties in themselves are also 
municipal boroughs, and their justices, for quarter sessions 
purposes (escept in the City of London), are superseded by the 
recorder or his deputy or assistant barrister. Alhu. Corp. Act, 
1882 (45 & 46 Viet. c. 50), ss. 162—169. 

Queen Aide’s Bounty. — Int. Act, 1889 (c. 63), s. 12 (16). See post, 
Appendix C. 


Eailway, in 43 & 44 Viet. c. 42, s. 1 (5), “is used in its popular 
sense — viz., as meaning away upon which trains pass by means 
of rails,” and is not confined to “ a railway worked by a railway 
company under statutory powers.” Doughty v. Firhank (1883), 
10 Q. B. P. 358 ; and see 'Toronto Rail, Co. v. Reg., (1896) 
App. Cas. 551 ; Williams y. L. N. W. R., (1900) 1 Q. B. 760 
(C. A.). 

Bate, levied under authority of an Act of Parliament within 47 & 48 
Viet. c. 63; s. 3, does not include a rate levied by a dock com- 
pany under its special Acts for services rendered. Hutton v. 
Annan, (1898) App. Cas. 289, 296. 

[Eateable value, in 30 & 31 Viet. c. 102, s. 6 (2), means “real rate- 
able value,” and does not mean the same as “rated at.” Cooke 
V. Butler (1872), L. E. 8 C. P. 256.] 

[Eate made, in 30 & 31 Viet, c. 102, s. 3, means rates made duly and 
formally, and not merely allowed. Jones v. Bubb (1869), L. E. 
4 C. P. 468.] 

Eeal kesident, holder, or occupier, in sect. 1 of the Beerhouse Act, 
1840 (3 & 4 Viet. c. 61). See Nixy. Nottingham Justices, (1899) 
2 Q. B. 294 (C. A.). 

Eeasonable excuse, in the Bills of Sale Act, 1878, Amendment Act, 
1882 (45 & 46 Viet. c. 43), s. 7. See Ex parte Cotton (1883), 
llQ.B. D. 301. 

Eeceipt, in sect. 101 of the Stamp Act, 1891 (54 & 55 Viet. c. 39). 
Attorney - G ener al y. Carlton Bank, (1899) 2 Q. B. 158. 
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Eecognisance. — Where a statute requires a recogfiisance to be entered 
into within a time limited by the Act as a condition precedent 
to a right of appeal, a recognisance entered into after the time 
limited is not void, and can be estreated even in a case ■whei;e 
the appeal has been successfully objected to on the ground that 
the recognisance was entered into too late. R. y. Glamorgan- 
shire Justices (1890), 24 Q. B. D. 675, A recognisance not good 
enough to give right of appeal is still estreatable for non- 
payment of costs of appeal actually prosecuted. As to what a 
recognisance is, see hi re Nottingham Corporation^ (1897) 2 
Q. B. 502. 

Becoveeed, in sect. 62 of the Salmon fisheries Act, 1873 (36 & 37 
Yict. c. 71), means the obtaining of a judgment on which the 
sum of money, penalty, or debt becomes payable ; and in case 
of a limitation of time, applies to the date of institution of pro- 
ceedings for recovery. Morris v. Duncan^ (1899) 1 Q. B. 4. 

,, OE PEEPEEYEB, in the Solicitors Act, 1860 (23 & 24 Yict. c. 127), 
s. 28, includes money paid into Court as a condition of leave to 
defend an action, even in a case where the parties to the action 
compromise it behind the plaintiff’s solicitor’s back and agree 
that it shall be taken out of Court by the defendant. Moxon v. 
Sheppard (1890), 24 Q. B. D. 627. Queers — Does recovered ” 
mean recovered out of opponent’s estate? Does preserved ” 
mean preserved out of the client’s estate ? See Berrie v. Hoxvitt 
(1869), L. E. 9 Eq. 1 ; Clover v. Adams (1880), 6 Q. B. D. 622 ; 
Twynam v. Porter (1870), L. E. 11 Eq. 181 ; PMerton v. 
Easton (1873), L. E. 16 Eq. 490. It does not include property 
recovered or preserved in criminal proceedings. Re Humphreys^ 
(1898) 1 a B. 520, 525. 

Eedtjction oe shake. — Re Gatling Gun^ Ltd. (1890), 43 Ch. D. 628. 
Queers, whether Act empowers Court to sanction reduction of 
all shares only, or of some and not the rest ? See Re Barrow 
Hcematite Co, (1888), 39 Ch. D. 582; Re Quehrada Land Co. 
(1889), 40 Ch. D. 363; Re Agricultural Hotel Co,, (1891) 1 Ch. 
396; contra, Re Union Plate Glass Co. (1889), 42 Ch. D. 513. 

Beeuse oe teabe, mahtjeaotuee, oe business does not include the 
ordinary refuse of a hotel in sects. 30, 33, 141 of the Public 
Health (London) Act, 1891 (54 & 55 Yict. c. 76). Mayor, ^c. 
of Westminster v. Gordon Hotels, Ltd., (1906) 2 E. B. 39. 

Eegistee tonnage, in the Merchant Shipping Act, 1894 (57 & 58 Yict. 
c. 60), ss. 3, 503. The Brunei, (1900) P. 24 (C. A.). 

Eegisteation, in the Patents Act, 1883 (c. 57), s. 65, does not mean 
general registration in respect of all goods as to which a trade- 
mark can be registered, but registration for particular goods or 
classes of goods, and the power to register is limited to goods 
in any particular class upon which the person applying for 
registration has in fact used the mark. Hart v. Colley (1890), 
44 Ch. D. 193, Horth, J. 

Eelease or EENUNCiATioN ... ON SABE, in the Stamp Act, 1891 (54 
& 55 Yict. c. 39), considered. G. N. R. v. Inland Revenue Com- 
missioners, (1899) 2 Q. B. 652. 
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Eemuneeation, in Si & 32 Yict. c. 110, s. 8 (7), means a quid pro quo, 
and is a mder term tha-a salary,” thougli not (per Qnain, J.) 
so wide a term as emolument.” R, v. Postmaster -General 

r (1876), 1 Q. B. 1). 658, 665 ; 3 Q. B. D. 428" 431. 

^ Bent [in 16 & 17 Viet. c. xxii. s. 79, held to mean actual “annual 
value.” Sheffield Water Co. v. Bennett L. B. 7 Ex. 409, 

421, affirmed (1873), L. B. 8 Ex. 196.] Vide ante^ p. 481. 

,, [payable, in 30 & 31 Viet. c. 142, s. 11 (County Courts), meant 
the rent payable as between the litigant parties, and not any rent 
that might be paid by a sub-lessee. Broion v. CooUng (1868), 
L. B. 3 Q. B. 672,] or to a superior landlord. Elston v. Rose 
(1869), L. B. 4 Q. B. 4. See now 51 & 52 Viet. c. 43, s. 59. 

Bepaibs, in 58 Geo. 3, c. 45, s. 70 (Church Building), is not to be con- 
strued in the strict sense of repairs to the fabric of the church, 
but includes expenses necessary for the proper and decent per- 
formance of divine service. R. v. Consistorial Court of London 
(1861), 2 B. & S. 361. 

[Bepeal, in 46 Geo. 3, c. 139, s. 1 (Excise), held not to be used in its 
ordinary sense, iDut means merely suspend the operation of.” 
R. V. Rogers (1809), 10 East, 573.] 

Beptjted ownership, in the Banhruptcy Act, 1883 (46 & 47 Viet. c. 52, 
s. 44). See Sharman v. Mason, (1899) 2 Q. B. 679. 

„ [thiee, in 3 Geo. 4, c. 55, s. 21, held to apply to persons 
generally reputed to be thieves, and not to persons suspected 
of any particular felony. Cowles v. Dunlar (1827), 2' C. & P. 
567.] See now Vagrancy Act, 1824 (5 Geo. 4, c. 83), s. 3. 

Beside, [in 7 & 8 Viet. c. 101 (Poor Law), s. 2, does not mean coming 
to a place for the purpose of applying to another tribunal.” 
R, V. Myott (1863), 32 L. J. M. C. 138.] 

,, in Acts relating to the franchise, implies possession of a sleeping 
apartment at least, but not necessarily uninterrupted use thereof, 
provided that the right to the sole use continues for the qualify- 
ing period. See Bond v. St. George’s Hanover Square Overseers 
(1871), L. B. 6 C. P. 312. Barnett v. Hichmott, (1895) 1 QJ B. 
691. 

Besedexce, in a statute, “has no actual definite technical meaning, 
but you may construe it in every case in accordance with the 
object and intent of the Act in which it occurs.” Ex parte 
Breull (1881), 16 Oh. D. 484, 487, James, L.J. 

,, means domicile or home, but does not include place of business. 
Lamhe v. Smythe (1846), 15 M. & "W. 433 ; Mayhury v, Mudie 
(1847), 5 0. B. 283. 

,, in the Poor Law Acts, 9 & 10 Viet. c. 66, s. 1, and 24 & 25 Viet, 
c. 55, s. 1, “does not, more than the word Giving,’ imply 
occupation of a given house and sleeping in it. ... If [a per- 
son] remained in a parish, sleeping in the open air, that would 
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be a residence witliin the meaning of these Statutes.” R, v. Si, 
Leonard (1865), 6 B. & S. 788, per Coekburn, C.J. ; cf. West 
Ham Union v. Uardiff Union^ (1895) 1 Q, B. 766; Blachwell y, 
England (1858), 8 E. & B. 56. 

Eesidenoe, in Bills of Sale Act, 1878 (41 & 42 Viet. c. 31), s, 10, generally 
the place where a man liyes with his family, where he may be 
expected to be when his business does not call him away, where 
he passes the night, and in respect of which he pays rates. 
Greenham v. Child (1889), 24 Q. B. D. 29. 

Eesiding IX THE UxiTED KINGDOM, in sect. 2, and Sehed. D, of the 
Income Tax Act, 1842 (5 & 6 Viet. c. 35). Be Beers Consolidated 
Mines Co, v. Hoive^ (1905) 2 K. B. 612 (0. A.). 

Eeveesiox, in 2 & 3 Will. 4, c. 71, s, 8, is a well-known legal expres- 
sion, and its meaning, and the distinction between it and a 
remaind-sr are clearly pointed out in Williams on Eeal Property 
(14th ed.), p. 255. Symons v. Leaher (1885), 15 Q. B. D. 629, 
632, per Eield, J. 

Eeyocation, what is, within Wills Act, 1837 (7 Will. 4 1 Viet, 

c. 26), s. 20. Mills V. Midlivarcl (1889), 15 P. P. 20, Butt, J. 
See In lonis Hodgkinson, (1893) P. 339 (C. A.). 

Eight acquired, in sect. 169 of the Bankruptcy Act, 1883, does not 
mean a right to obtain an adjudication of bankruptcy, but such 
rights as a right to issue an eleyit. Hough v. JVmdus (1884), 
12 Q. B. D. 224. 


Eoad, in 41 & 42 Viet. c. 77 (Highways and Locomotives), s. 13, means 
any portion of a road, as well as a whole road, and not exclu- 
sively the whole of any road subject to a turnpike trust. May or ^ 
^c. of Rochdale v. Lancashire Justices (1883), 8 App. Cas. 494. 

,, in sect. 32 of the Eailway Clauses Act, 1845 (8 & 9 Viet. c. 20), 
does not include raihoad. Morris v. Tottenham,^ ^c. Rail, Co,, 
(1892) 2 Ch. 47. 

Eoad-side wastes, in the Local Grovernment Act, 1888 (51 & 52 Viet, 
c. 41), s. 11 (1), are strips of grass bordering the metalled parts 
of a main road, as distinguished from the road itself. Curtis v. 
Kesteven C, C. (1890), 45 Oh. D. 504. 

Eoyalties, in sect. 109 of the British North America Act, 1867, includes 
all revenues arising from the prerogative rights of the Crown in 
connection with lands, mines, and minerals. Ait-Gen. of Ontario 
V. Mercer (1883), 8 App. Cas. 767, as interpreted in Cooper y, 
Stuart (1889), 14 App. Cas. 305. Cf. Att,-Gen. v. British 
Museum Trustees, (1903) 2 Ch. 598. 

Eules oe Court, defined in Int. Act, 1889 (c. 63), s. 14, post, Appx, 0. 


Salary, in 46 & 47 Viet. c. 52, s, 53 (Bankruptcy). Re Jones, Ex parte 
Lloyd, (1891) 2 Q. B. 231 ; Re Hutton, Ex parte Benwell (1884), 
14 a B. D. 301. 



540 


Appendix A. 


Sale by betail, in-tlie Licensing Act, 1872 (c. 94), s. 3, does not apply 
to the supply at a fixed* price hy the manager of a 6ond fide club 
(not licensed for the sale of intoxicating liquors) to a member for 
consumption ofi: the club premises. Grajfi v. Evans (1882), 8 
Q. B. L. 373. 

[Saleable tindeb-woods, in sect. 1 of the Poor Law Act, 1601 (43 Eliz. 
c. 2), applies to an}^ succession of profitable crops cut from the 
same roots, whatever the description of tree may be, and what- 
ever may be the intervals that elapse between the cutting of 
the successive crops. Lord FitzJiardinge v. Pritchett (1867), 
L. B. 2 a B. 135.J 

Saaie. — See Such. 

,, STBEET (ix the), in the Public Health (Buildings in Streets) Act, 
1888 (51 & 52 Yict. c. 52), s. 3, is not to be decided by the postal 
direction, but by the distance of the house from the roadway, 
audits situation. Att.-Gen. v. Edicards, (1891}-.l Ch. 194. 

Scaefollixo, in the Workmen’s Compensation Act, 1897 (c. 37). See 
Hoddinott v. Neivton, Chambers ^ Co., (1901) A. 0. 49 ; O'Brien 
V. Dohhie, (1905) 1 H. B. 346. 

Science, in the Customs and Inland Bevenue Act, 1885 (48 & 49 Yict. 
c. 51), s. 11, does not mean only universal science, or science 
generally, but includes mechanical science, as employed in civil 
engineering. Commissioners ofi Inland Revenue v. Forrest ( 1890), 
15 App. Cas. 334, 354, Lord Macnaghten. The exemption in 
the Act referred to extends to societies of professional men 
formed for the extension of the particular branch of science with 
which their profession is concerned, but not to societies for 
promoting the professional interests. Re College ofi Surgeons, 
England, (1899) 1 Q. B. 871. 

Scotch Elxtcation Depabthent. — See Int. Act, 1889, s. 12 (fi), post, 
Appendix C. 

Sea, in 48 Geo. 3, c. 75, s. 1 (Burial), does not include navigable tidal 
rivers. Woolivieh Overseers v. Robertson (1881), 6 Q. B. D. 654. 

Seaman, in sect. 13 of Employers and Workmen Act, 1875. See 
Corbett v. Pearce, (1904) 2 B. B. 423. 

Secbetaby oe State. — Defined in Int. Act, 1889 (c. 63), s. 12 (3), 
post, Appx. 0., which transfers to a general Act an abbreviation^ 
previously inserted in the interpretation clause of Acts giving 
authorities or duties to any Secretary of State. In somd’Acts 
the meaning is restricted by definition (1869 (Diplomatic 
Service), c. 43, s. 3) to the Principal Secretary who is entrusted 
with the seals or performs the duties of the department of 
Poreign Afiairs. 

Secijbei) cbeditob, in Bankruptcy Act, 1883 (c. 52), ss. 9, 168, does 
not include a judgment creditor who has obtained the appoint- 
ment of a receiver of the property of the judgment debtor. Re 
DicUnson (1889), 22 Q. B. D. 187. 
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Secxjbity eoh payment of money.-— See Valualle Security and Chattel 
or valuable security. 

Sell, in Pharmacy Act, h868 (c. 121), s. 15, refefs to the actual conduct 
and management of the sale of the poisons mentioned in the 
Act, and excludes selling by an unqualified assistant unless 
upon each sale he acts under the personal superintendence (and 
not merely the general authority) of a qualified employer or 
his qualified assistant. Pharmaceutical Society y. London and 
Provincial Supply Association (1880), 5 App. Cas. 857, Lord 
Selborne ; Sa^ne v. Wheeldon (1890), 24 Q. B. D. 683, 
Hawkins, J, 

Note. — ^^Sell” refers to the particular transaction; “keep 
open shop for ’’ would strike the master only, and the ojSence 
would be completed without proof of sale. 

Seller, in the Pharmacy Act, 1868 (c. 121), s. 17, is “the person who 
actually^onducts and controls the business of sale, although 
not necessarily the person by whose hand the sale is made.’^ 
It does not include a chemist whose name is on the poison sold, 
unless he retails the article. Templeman y. Trafford (1881), 8 
Q, B. D. 397; Pharmaceutical Society y. Wheeldon (1890), 24 
Q. B. D. 683. As to the meaning of the word in sect. 15 of the 
same Act, see Pharmaceutical Society y. White^ (1900) 1 Q. B. 
454; affirmed, (1901) 1 K. B. 603. 

Separate dwellings, in sect. 11 of the Eevenue Act, 1903 (3 Edw. 7, 
c. 46), does not include buildings constructed for the occupation 
of the working classes consisting of a number of cubicles for 
the sleeping accommodation of the occupants. London County 
Council Y. Cook, (1906) 1 K. B. 278, Walton, J. 

Sequestration, in the Companies Act, 1862 (c. 89), s. 163, includes 
sequestration in the Scotch as well as in the English legal 
meaning of the word. Pe Wanzer^ Ltd.^ (1891) 1 Oh. 305. 

Servant, in the Wages Attachment Abolition Act, 1870 (33 & 34 Viet, 
c. 30), s. 1, does not include the secretary of a trading company. 
Gordon y. Jennings (1882), 9 Q. B. D. 45. 

,, [in the Eailway and Canal Traffic Act, 1854 (17 & 18 Viet. c. 31), 
8. 7, embraces not merely servants of a railway company pro- 
perly so called, but also the agents whom a company employs 
to do for it what it has contracted to do. Doolan y. Midland 
Pail. Co. (1877), 2 App. Cas. 792, 810.] 

Sessions. — See General Sessions, 

Setting out of soldiers in 43 Eliz. c. 3. Pe Good, (1905) 2 Ch. 60, 
Parwell, J. 

Settlement. — WTiether an instrument fell within the Stamp Act, 1870 
(33 & 34 Viet. c. 97), s. 3, did not depend on the definiteness, 
vesting, or contingency of the interest dealt with by the instru- 
ment in question, but on the definiteness and certainty of the 
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sum of stocky dealt with, hy the instrument. Onslow v. Commis- 
&io 7 iers of Iiiland Heven^ipe^ (1891) 1 Q. B. 239. See now Stamp 
Act^ 1891 (54 & 55 Yict. c. 39), s. 104. ^ 

f. {? 

"Settlement in the Finance Act, 1894 (57 & 58 Viet. c. 30), means any in- 
strument, whether relating to real property or personal property, 
which is a settlement within the meaning of sect. 2 of the 
Settled Land Act, 1882 (45 & 46 Viet. c. 38), or if it related to 
real property would he a settlement within the meaning of that 
section, and includes a settlement effected by a private trust. 
See Re Mary on Wilson^ (1900) 1 Oh. 565 ; Re Mundy and 
Roped s Cojitract^ (1899) 1 Oh. 275 (0. A.) ; Re Bishop of Bath 
and Wells^ (1899) 2 Ch. 138; Re Keck and Hards Co7itract, 
(1898) 1 Ch. 617 ; Inland Revenue Commissio7iers v. Priestley^ 
(1901) App. Cas. 208 ; Re Phillimord s Estate, (1904) 2 Oh. 460 ; 
Re MarshalVs Settlement, (1905) 2 Ch. 325, Eady, J. 

Severed, in the Lands Clauses Act, 1845 (8 & 9 Viet. c. 18), ss. 49, 63, 
does not mean that the part taken and the phrt left were in 
actual contiguity, but that the land taken can no longer be 
treated by the landowner as part of the tenements which until 
it was taken he held along with it. Coivper Essex v. Acton 
L, B, (1889), 14 App. Cas. 153, 167, Lord Watson. 

Sewer, in Public Health, &c. Act, 1875 (c. 55). See Kinson Pottery 
Co, V. Poole fMayor, ^c.), (1899) 2 Q. B. 41 ; Bradford v. East- 
loow'ne Coi'poration, (18961 2 Q. B. 205 ; Wilkinso7i v. Llandaff, 
R, D. C, (1903) 2 Ch. 695. 

„ in Metropolis Management Acts. See Shoreditch Vestry v. Phelaii, 
(1896) 1 Q. B. 533 ; Betlmal Green Vestry v. Lo^idon S, B,, 
(1898) App. Cas. 190 ; Been v. Neivington VesU'y, (1898) 2 
Q. B. 1 ; Silles v. Fulham Borough Council, (1903) 1 H. B. 
829. 

,, EOR PRIVATE PROEiT, in the Public Health Act, 1875 (c. 55). 
See Croysdale v. Simhiery-on-Thames U, D. C., (1898) 2 Ch. 515 ; 
Sykes V. Sowerhy U, D. C., (1900) 1 Q. B. 584; L, N. TV. R. 
^ G, TV. R, V. Runcoim U, D, C., (1898) 1 Oh. 561. 

Sbml. — Vide ante, p. 152. 

Shares. — See Issue of shares. 

„ in a company. Mason v. Motor Traction Co., (1905) 1 Ch. 419^ 
Buckley, J. 

T 

,, [issued, in 34 & 35 Viet. c. 4, s. 2, applies to ‘^the period when 
the company [which issues the shares] parts with the control or 
power over the shares, the period, in fact, when the property 
vests in the allottee. Grenfell v. Inland Revenue Commissioners 
(1876), 1 Ex. D. 242, 250.] 

Sheriep, in the Bankruptcy Act, 1883 (46 & 47 Viet. c. 52), s. 168, 
does not include his man in possession. Belly se v. M Gmn, 
(1891) 2 a B. 227. 
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Sheriff, as respects Scotland, includes slieri:^ substitute. Int. Act, 
1889 (c. 63), s. 28, post^ Append^ C. 

,, CLERK, in Acis relating to Scotland, includes steward clerk. Int. 
Act, 1889 (c. 63), s. 7, post^ Appendix C. 

Sheriffdoivi, Shire, in Acts relating to Scotland, includes stewartry. 
Int. Act, 1889 (c. 63), s. 7, post, Appendix 0. 

Ship.— -Defined (1) Merchant Shipping Act, 1894 (57 & 58 Yict. c. 60), 
s. 742 j (2) Foreign Enlistment Act, 1870. See Mayor, ^c. ^ 
Southport Y. Morriss, (1893) 1 Q,. B. 359; Gas Float Whitton, 
No. 2, (1897) App. Cas. 337. 

SHiPBHiLBixa YARD, iu Workmen’s Compensation Act, 1897 (60 & 61 
Yict. c. 37). See Spencer v. Livett, Frank ^ Son, (1900) 1 Cl. B. 
498. 

Shire, in Scotland. See Int. Act, 1889, s. 7, post. Appendix 0. 

Shop, in the Shop Hours Eegulation Act, 1892 (55 & 56 Yict. c. 62). 
See Savoy Hotel Co. y. L. C. C., (1900) 1 Q. B. 665. 

,, [in 10 & 11 Yict. c. 14, s. 13, imports something more than a 
mere place for sale ; it imports a place for storing also, where 
the nature of the commodities admits of storing.” Pope v. 
Whalley (1865), 34 L. J. M. C. 78.] 

Sickness. — See J^ermanent sichiess. 

Signature, in the Wills Act, 1851 (7 WiU. 4 & 1 Yict. c. 26), s. 21, 
includes subscription by initials only. Re Blewitt (1880), 5 
P. D. 116. 

Signed, [in 6 & 7 Yict. c. 18, s. 17 (Parliamentary Eegistration), means 
affixing a signature, not by the hand alone, but by the hand 
coupled with some instrument,” and there is ‘ffio distinction 
between using a pen or a pencil and using a stamp.” Bennett y. 
Brumfitt (1867), L. E, 3 0. P. 28, 31]. But see R. v. Cowper 
(1890), 24 C. B. D. 533 ; France v. Dutton, (1891) 2 Q. B. 208. 

,, in 5 & 6 Will. 4, c. 76, s. 32, did not necessitate the Christian 
names being written in full, but initials are sufficient. R.y. 
Avery (1852), 18 Q. B. 584. And see Writing, ante, p. 151. 

.^ILYER. — See Gold or silver. 

[S 1 NGI.E WOMAN, in 7 & 8 Yict. c. 101, s. 2 (Poor Law), extends to a 
married woman who is living apart from her husband. R. v. 
Pilkington (1853), 2 E. & B. 546.] 

Singular. — Vide ante, p. 149, 

Site, as used in a by-law made under 41 & 42 Yict. c. 32, s. 16, held to 
mean the space which will necessarily be taken up when the 
house and walls come to be built.” Blasliill v. Chambers (1885), 
14 Q. B. D. 479, 485. See now 57 & 58 Yict. c. ccxiii. s. 43. 
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Sketch, unless the /3ontext otherwise requires, ^ includes any photo- 
graph or other mode of- representation of any place or thing.” 
Official Secrets Act, 1889 (c. 52), s. 8. 

Society, established exclusively for the purposes of science, litera- 
ture, or the fine arts,” in 6 & 7 Yict. c. 36, s. 1> See Royal 
Colleqe of Music \ . Westminster Vestry, (1898) 1 Q. B. 304, 809 
(C.A.). 

[Soil, in 45 Geo. 3, c. xcii., is used as distinct from the word “land,” 
and as equivalent to “surface,” though prwid facie “soil” 
would include everything above or below it. Pretty v. Solly 
(1859), 26 Beav. 612.] 

Sole trustee, in 13 & 14 Yict. c. 60, ss. 2, 23, was not confined to a 
single trustee, but meant “any number of trustees who are solely 
entitled to any trust property.” Hyatf s Trusts (1882), 21 Ch. D. 
846, Chitty, J. See now 56 & 57 Yict. c. 53. 

r 

SoLEMi^LY, as used in 29 k 30 Yict. c. 19 (Parliamentary Oaths), s. 3, 
does not mean “religiously,” but means “with due solemnities.” 
Att.-Gen. V. Bradlaiigh (1885), 14 Q. B. D. 667, 701, Brett, 

M.E. 

Solicitor (aotixg as), in the Solicitors Act, 1843 (6 & 7 Yict. c. 73), 
s. 2, the Solicitors Act, 1860 (23 & 24 Yict. c. 127), s. 26 [cf. 
Re Hall (1893), 69 L. T. 385), does not include the case of 
a law stationer, confidential agent, or process server who settles 
an affidavit. In re Louis, (1891) 1 Q. B. 649. 

Sovereign, The. — See Int. Act, 1889, s. 30, post, Appendix C. 

Spirits. — Vide ante, p. 153. 

Statutes, in 11 & 12 Yict. c. 43, s. 35, is equivalent to “ enactments.” 
R, V. Bahewell (1857), 7 E. & B. 851. Vide ante, p. 52. 

Statutory DECLARATION. — See Int. Act, 1889, s. 21, post, Appendix 0. 

Stock, in the Trustee Act, 1893 (56 & 57 Yict. c. 53), includes “fully 
paid-up shares.” See sect. 50. 

Story (topmost), in the Metropolitan Building Act, 1855 (18 & 19 Yict. 
c. 122), ss. 83, 85, Sch. 7, did not necessarily mean a room 
enclosed by four vertical walls, but included floors built in a 
sloping roof. Foot v. Hodgson (1890), 25 Q. B. D. 160. Som^ 
local Acts — e.g., Hastings Improvement Act, 1885 (c, cxcvi.) — 
contain a specific definition to make this clear. ^ 

Street, in the London Building Act, 1894 (57 & 58 Yict. c. ccxiii.), 
s. 5. See Armstrong v. London County Council, (1900) 1 Q. B. 
416; London County Council -y, Dixon, (1899) 1 Q. B. 496. 

,, See definitions in Towns Police Clauses Act, 1847; Telegraph 
Act, 1863; Metropolitan Streets Act, 1867 ; Electric Lighting 
Act, 1882; Housing of Working Classes Act, 1890; Private 
Street Works Act, 1892. 
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Street, in Public Healtb Act, 1875 (c. 55), receive tbe popular 

meaning existing at the time ^hen the Act passed. Witb 
regard to the ■width, it is the ■width between the houses. With 
regard to the depth, it is what may be called the area of ordinary 
user existing at that time, and nothing beyond or below it.’^ 
Per Brett, M.P., in Wandsworth D. B. W. v. United Telephone 
Co. (1884), 13 Q. B. D. 904, 914, and see Baird y. May or ^ <^c. of 
Tmihridge Wells^ (1896) App. Cas. 434. 

,, in sect. 149, means the public highway, whether footway or 
carriage-way. 

,, in sect. 157, means a roadway with buildings on each side, dis- 
continuous or not. 

,, in the Prevention of Cruelty to Children Act, 1904 (4 Edw. 7, 
c. 15), ss. 2, 23, ^ includes any highway or other public place, 
whether a thoroughfare or not.” 

,, in the Private Street Works Act, 1892 (c. 57), ss. 5, 6. See 
Rishton v. Haslmgden {May or ^ ^c.), (1898) 1 Q. B. 294, and 
cases there collected. 

,, (iTEw). — A roadway beside which buildings have for the first 

time been constructed on one or both sides. Robinson v. Barton- 
Eccles L. B. (1883), 8 App. Cas. 798, 803. 

Structural alterations, in sect. 11 of the Licensing Act, 1902 
(2 Edw. 7, c. 28). Smith v. Portsmouth //., (1906) 2 E. B. 
229 (C. A.) ; London County CouncilY. Advts. Co., (1904) 2 K. B. 
886 . 

Structure. — See London County Council v. Schewzik, (1905) 2K. B. 695. 

Subject to military law, in the Army Act (44 & 45 Viet. c. 58). 
See Marks v. Frogley, (1898) 1 Q, B. 888. 

Submission, in the Arbitration Act, 1889 (c. 49), s. 27, ‘^unless the 
contrary intention appears,” means a written agreement to 
submit present or future difierences to arbitration, whether an 
arbitrator is named therein or not.” 

Subscribed, in sect. 1 of the Lodgers’ Goods Protection Act, 1871 (34 & 
35 Viet. c. 79). Godlonton v. Fulham and Hammersmith Pro- 
perty Co., (1905) 1 K. B. 431. 

Succession. — See Harding v. Commissioners of Stamps for Queensland, 
(1898) App. Cas. 763, 769; Lord Wolrerton v. Att.-Gen., (1898) 
App. Cas. 535. 

Successor, in the Death Duties Acts. Lore? Wolverton v. Att.-Gen., 
uhi sup. 

[Such. — There is no special rule as to the way in which words of 
reference, like ‘"such” or same,” should be understood when 
used in statutes. ‘^It is an ordinary rule,” said Blackburn, J., 
in Eastern Counties Rail. Co. v. Marriage (1861), 9 H. L. C. 32, 
at p. 37, ^‘not so much of law as of the grammatical construc- 
tion of the English language, that words of relation primd facie 
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refer to the ?:iearest antecedent.” The word idemA^ it is said 
by Lord Coke in Inst. 20jo, “ semper proximo mitecedenti referturP 
But, said Ohannell, B. (p. 43), ''no meaping of this sort has 
been given to the word ^such,’ and the notron of confining the 
reference made by the nse of that word to the particular use 
described in the immediate antecedent has not been followed, 
even where, by so confining the words, no violence would have 
been done to the context, nor any repugnancy have arisen.” 
So Lord Coke, in his reading of the Statute of Marlbridge, 2 
Inst. c. 6, s. 6, when commenting upon the words per hiijus- 
modi fraudem,^^ says: "By these words is to be understood 
' such in mischief and such in inconvenience, and therefore all 
other fraudulent feoffments tending to the same end are within 
the statute ’ . . . and so is this word [such] oftentimes taken 
in other statutes.” Thus, in Re Betts^ Patent (1862), 1 Moore, 
P. C. N. S. 49, it was held that the word " such ” in the proviso 
to sect. 25 of 15 & 16 Yict. c. 83 (which enacted that, "provided 
always no letters patent for any invention for y^hich any such 
patent shall have been obtained in any free country . . .”), 
"referred to the entire description of the patents mentioned in 
the foregoing part of the section,” and not merely to the last- 
mentioned of them. (C/l Re Blahi s Patent (LS73), L. P. 4 P. C. 
537.) And in Stone y. Mayor^ c(*c. of Yeovil (1876), 2 G. P. D. 
99, it was held that, when by sect. 9 of the Lands Clauses Act, 
1845 (8 & 9 Yict. c. 18), it is enacted that " the compensation to 
be paid for any lands to be purchased or taken from any party 
under any disability or incapacity . . . and the compensation 
to be paid for any permanent damage or injury to any such 
lands, shall,” &c., the words "such lands” related to "any 
lands belonging to parties under disability.”] 

SuDDEX AXD XJUGEXT NECESSITY, in sect. 54 of the Poor Law Act, 1834 
(4 & 5 Will. 4, c. 76), does not include poverty caused by a 
general strike of able-bodied workmen. Att.-Gen. v. Merthyr 
Tydfil Union^ (1900) 1 Ch. 516 (0. A.). 

SuPEER, in a statute creating an offence, includes cases in which the act 
forbidden is done through the negligence or by the connivance 
of the person charged, although direct knowledge by him of the 
contravention of the statute is not proved. Bond v. Evans 
(1888), 21 Q. B. D. 249. And see ante, p. 438. 

,, is the same as "permit” in the Licensing Act, 1872 (35 & 36 
Yict. c. 94), ss. 13, 16, 17. (Same case.) ^ 

Suit depending, [used in 5 & 6 Will. 4, c. 54, s. 1, is not used In the 
technical sense of Us pendens, and 'As not to be understood 
in any other than its ordinary and popular sense.” Sherwood v. 
Ray (1837), 1 Moore, P. C. 353.] 

,, PETITION, on OTHER PROCEEDING, iu the Charitable Trusts Act, 
1853 (c. 137), s. 17, does not apply (1) to actions brought to 
enforce common law rights in contract or tort, such as an action 
for wrongful dismissal by the master of a charity school ; nor 
(2) to suits intended only to obtain equitable relief in respect of 
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common law riglits. Rendall v. Blair fl890), 45 Ch. D. 139, 
Bowen, L.J.- • ^ y: 

Summary Jurisdiction (Court of), means any justice or justices of tSe 
peace or^ otlier magistrate, by whatever name called, to whom 
jurisdiction is given by, or who is authorized to act under, the 
sections of Acts in England, Wales, or Ireland, and whether 
acting under Summary Jurisdiction Acts or any of them, or 
under any other Act, or by virtue of his commission, or under 
the common law. Int. Act. 1889 (c. 63), s. 13 (11), post, 
Appx. C. This definition does not include justices acting for the 
grant of licences under Licensing Acts. Boulter v. Kent Justices, 
(1897) App. Gas. 556. Cf, Royal Aquarium Co. v. Parkinson, 
(1892) 1 Q,. B. 431 ; R. v. London County Council, (1892) 
1 Q. B. 190 ; nor justices sitting to review jury lists : Hagmaier 
V. Willesden Overseers, (1904) 2 K. B. 316. But it has been 
held to include justices sitting to grant process for the recovery 
of poor-rate. Pourtli City Mutual Building Society v. East Ham 
{Chur chivar dens), (1892) i Q. B. 661. 

Summary Jurisdiction Acts defined. Int. Act, 1889, s. 13, post, 
Appendix 0. 

Sunday is not a dies non in computing time in accordance with an Act 
of Parliament. Where,” said Hill, J., in Ex parte Simkin 
(1859), 2 E. & E. 396, an Act of Parliament gives a specified 
number of days for doing a particular act, and says nothing 
about Sunday, the days are consecutive days including Sunday.” 
Cf. London County Council v. South Metropolitan Gas Co., 
(1904) 1 Ch. 76 (0. A.). But see Peacock v. R. (1858), 4 
0. B. N. S. 266, 268, note (a). In certain Acts provision is 
made for the case where the day prescribed falls on a Sunday. 
Bills of Exchange Act, 1882, s. 92; Municipal Corporations 
Act, 1882, s. 230’; Local G-overnment Act, 1894, s, 73. 

,, in sect. 1 of the Sunday Closing (Wales) Act, 1881 (44 & 45 
Yict. c. 61 ), has its ordinary meaning, and not that given to it by 
sect. 3 of the Licensing Act, 1872 (35 & 36 Yict. c. 94). Fors- 
dike V. Colquhoun (1883), 11 Q. B. P. 71. 

Superfluous lands [in the Lands Clauses Act, 1845 (8 & 9 Yict. c. 18), 
s. 127, means land not required for the purposes of the under- 
taking ”■ — that is to say, not ‘‘land not demanded,” but “land 
no longer necessary.” Great Western Raihvay v. May (1875), 
L. P. 7 H. L. 283]. In Re Metropolitan District Railway and 
' Cosh (1880), 13 Ch. D. 617, it was held that “land” mentioned 
in sect. 127 “means land properly and ordinarily so called, and 
does not apply to a mere easement or a slice of land taken 
horizontally.” 

Supreme Court defined. Int. Act, 1889, s. 13 (1), post, Appendix C, 

“Suspend payment,” in the Bankruptcy Act, 1883. See Crook v. 
Morley, (1891) App. Cas. 316. 


Swear. — S ee Oath, ante, p. 151. 
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Taken eor the purposes oe the works, in Lands Clauses Act, 1845 
(8 & 9 Viet. c. 18), ss.'”2, 133, applies to Louses purcLased 
outside tLe limits of deviation and not un’de^ ttie provisions of 
a private railway Act, but in order to buy off opposition to tbe 
passing of the Act. Puhiey Ovet\s'eers V. L. Sc S. W. J?., (1891) 
1 Q. B. 182, 440. 

,, IN EXECUTION, in 35 Geo. 3, c. 73, s. 195. See ^Sl. Marylebone 
Vestry v. Sheriff of London^ (1900) 1 G. B. 111. 

[Taxed cart, in 15 & 16 Viet. c. cliv. s. 27, held to mean a taxed cart 
as defined by 43 Geo. 3, c. 161, Sch. B., No. 4, and not to in- 
clude any cart upon which a tax has been paid. Williams v. 
Lear (1872), L. E. 7 Q. B. 285.] 

Team, in the Highway Act, 1835 (5 & 6 Will. 4, c. 50), ss. 35, 46, does 
not imply, besides horses, a cart or vehicle of some kind. Vide 
Duke of Marlborough v. Osborn (1864), 5 B. & S.^67, 73. 

Telegraph, in the Telegraph Acts, 1863, 1869, is ^^wide enough to 
cover every instrument which may ever be invented which 
employs electricity transmitted by a wire as a means for con- 
veying information.” Att.-Gen. v. Edison (1881), 6 Q. B. D. 
241. 

Tenant, in sect. 57 of the Agricultural Holdings Act, 1883, meant 
tenant claiming compensation under the Act. Newby v. Eckers- 
ley, (1899) 1 Q. B. 465 (0. A.). Ee Pearson and P Anson ^ 
(1899) 2 Q. B. 618. See now 63 & 64 Viet. c. 50. 

Tenement [in 8 Hen. 6, c. 7, held to include a toll. Wadmore v. 
Dear (1871), L. E. 7 0. P. 212, 224.] 

,, in 48 Geo. 3, c. 55 (House Tax), and 41 & 42 Viet. c. 15, s. 13, 
means a legal house as distinguished from an ordinary house, 
and includes a set of chambers or a flat. Yorkshire Insurance 
Co. V. Clayton (1881), 8 Q. B. D. 421. See Hoddinot v. Home 
and Colonial Stores, (1896) 1 Q. B. 169 ; Grant v. Langston, 
(1900) Apj). Gas. 383. 

,, in the Pranchise Acts (2 & 3 Will. 4, c. 45, s. 27, and 48 & 49 
Viet. c. 3, s. 5), includes stalls and stands in a market for which 
rent is paid, if the areas for which the rent is 2 :)aid are fixed. 
Hall V. Metcalf (1892) 1 Q. B. 208. 

[Term, meaning the periods into which the legal year used to be^ 
divided, was frequently used before the passing of the Judica- 
ture Acts (by which this division of the year was abolished) 
as a measure for determining the time at which an act should 
be done,” and, consequently^ this division of the year (although 
now abolished) may continue to be referred to for the same 
or a like purpose.” Colleqe of Christ v. Martin (1877), 3 
Q. B. D. 18.] 

Testamentary expenses, held to include estate duty under the 
Pinance Act, 1894 (57 & 58 Viet. c. 30). Re Clemow, (1900) 2 
Oh. 182. 
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Thief. — See Eeputed thief. 

Things in action, as used in the Bankruptcy Act, 1883 (46 & 47 Yict. 
c. 52), s. 44 (iii.). See Colonial BanL v. Whinney (1885), 30 
Oh. D. 261. 

Tidal lands. — Defined, 26 & 27 Yict. c. 92, s. 3. 

Tbie, when mentioned in a statute, is to be reckoned, said Denman, J., 
from the first day any part of which is occupied in the particular 
business which is to endure for a certain number of days in order 
to fulfil any requirement of the law.” Migotti\. Cohill (1879), 
4 0.P.D.233. For“ the doctrine,” said the Court in Edwards 
V. R. (1854), 9 Ex. 631, ‘‘that judicial acts are to be taken 
always to date from the earliest minute of the day in which they 
are done, stands upon ancient and clear authority.” See also 
Day ; Month; Sunday, 

,, as to'rqode of computing time limited within which powers may 
be exercised. Goldsmiths'^ Co. v. West Metropolitan Rail. Co.., 
(1904) 1 K. B. 1. 

,, OF DAY. — “The true time at anyplace,” said Pollock, C.B., in 
Curtis V. Marsh (1858), 28 L, J. Ex. 38, “is the ‘mean time ’ 
(as astronomers say) at that place, not Greenwich time, and it is 
not competent to the authorities of a place to determine that 
the true time for legal purposes shall be the time at any other 
place.” 

,, . By 43 & 44 Yict. c. 9, time, when mentioned in any Act of Par- 
liament, deed, or legal instrument, shall mean Greenwich mean 
time in England and Dublin mean time in Ireland. “ Sunset ” 
is not an expression of time within the meaning of this Act. 
Gordon v. Cann (1899), 68 L. J. Q,. B. 434, 

,, TO TIME (fhom). — See Benyon v. Benyon (1890), 15 P. D. 54, 
57. See Thomasset y. Thomasset, (1894) 2 Q. B. 295. 

[Tithes, in 1 & 2 Yict. c. 110, s. 13, is confined to lay tithes. Hawkins 
V. Gather cole (1855), 24 L. J. Ch. 322. J 

Title, addition, or description, in the Dentists Act, 1878 (c. 33), are 
declared by the Medical Act, 1886 (c. 48), s. 26, to “include 
any title, addition to a name, designation, or description, whether 
expressed in words or by letters, or partly in oneway and partly 
in the other.” 

Toll [in the Pailways Clauses Act, 1845 (8 & 9 Yict. c. 20), s. 90, does 
not apply to a sum charged by a railway company for cartage. 
Evershed y. London and N. W. Raihvay (1878), 2 Q. B. D. 254 ; 
3 a B. D. 141. 

,, in sect. 97 of the same Act, means “ money charged for the use 
of a railway by persons carrying goods in their own carriages,” 
and does not include charges for the conveyance of goods by the 
railway company as carriers. Wallis v. L. S. W, Rail. Co. 

,(187t)), L.P. 5 Ex. 62.] See Barr, Moeriny ^ Co.v. L. N. W. A., 
(1905) 2 K. B. 113. 
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Town, [in 3 Greo. 4, Cf Iviii., is not limited to the town as it stood at 
the passing' of the Act, h^it means the town for the time being. 
Collier V. Worth ([1876), 1 Ex, D. 468. c 

,, in Lands Clauses Consolidation Act, 1845 (8 & 9 Yict. c. 18), 
s. 128, means a collection of houses so near to one another 
that the inhabitants may reasonably be considered as dwelling 
together. A. ^ S. W. hail, Co. y. Blachnore (1870), L. E. 4 
H. L. 610, 615.] 

,, as used in 1 2 Yict. c. ii. s. 35, means a continuous series of 

houses, not necessarily contiguous, but sufficiently so to form a 
congregation of human habitations.” Per Cockburn, C.J., in 
Commissioners of Milton v. Farersham L. B, (1869), 10 B. & S. 
552. 


Tuade, [in 57 Geo. 3, c. 25 (House Tax), s. 1, is not limited to the 
business of buying and selling, but extends to the^business of a 
telegraph company. Bank of India v. Wilson (1878), 3 Ex. D. 
113.] 

,, in Income Tax Acts. See San Paulo Bradlian Rail. Co. v. 
Carter, (1896) App. Cas. 31 ; Commissioners of Taxes v. Kirk, 
(1900) App. Cas. 588. 

,, DEsciUPTiox, in the Merchandise Marks Act, 1887 (50 & 51 Yict. 
c. 28), s. 2, is distinct from ^Grade-mark,” and is not confined 
to the physical application of a trade label to the articles sold, 
but extends to the description of the article in the invoice 
accompanying it. BitddY. Lucas, (1891) 1 Q. B. 408. These 
words do not extend to verbal descriptions. Coppen v. Moore 
(ISTo. 1), (1898) 2 Q. B. 300. A description may be false, as a 
trade description, though scientifically correct, and vice versa. 
Foivler v. Cripps, (1906) 1 K. B. 16, 21, Wills, J. 

,, uxiox. — See ChamlerlaiF s Wharf, Ltd. v. Smith, ( 1 900) 2 Ch. 605. 

Teadesmax, in the Lord’s Day Act (29 Chas. 2, c. 7), s. 1. See Palmer 
V. Snow, (1900) 1 Q. B. 725. 

Teadixg, in sect. 625 of the Merchant Shipping Act, 1894 (Compulsory 
Pilotage), does not mean carrying goods from port to port, but 
visiting ports in pursuit of commercial adventure. Edenhridge 
{Owners) v. Green, (1897) App. Gas. 333. 

,, COMPANY, in sect. 5 of the Apportionment Act, 1870 (33 & 
34 Yict. c. 35), does not include a private partnership. Jones 
V. Ogle (1872), L. E. 8 Ch. 192; Re Griffith (1879), 12 Ch. D. 
655, 663. 

,, iNWAEES, Teading outwaeds, in Mersey Docks, &:c. Act, 1858 

* (21 & 22 Yict. c. xcii.), s. 230, has the same sense as in Customs 

(consolidation Act, 1876, s. 101. The same rule would be doubt- 
less apjolied to like phrases in ail local Acts authorising the 
taking of dock dues, tolls, or tonnage dues, having regard, of 
course, to the Customs law in force when the local Act was 
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passed, and to tlie question wlietlier Custoifis or otlier Acts liad 
affected or altered the local Act. * Mersey Dochs Co. v. Henderson 
(1888), 13 Cas. 595. ^ 

Train, in the Employers’ Liability Act, 1880 (43 & 44 Yict. c. 42), s. 1, 
includes trucks in a siding, even though they are being moved 
by hydraulic and not by steam power. Cox v. G. IF. E. fl882), 
9 Q. B. D. 106, 109. 

Transmission of shares ~ devolution of title to shares otherwise than 
by transfer by act inter vivos ; used in contradistinction to trans- 
fer, includes devolution by death, marriage, or bankruptcy, or 
any other way than transfer. Barton v. L. ^ N. TV. R. (1890), 
24 Q. B. D. 89, Bindley, L.J. 

Transmit, in sect. 33 of the Corrupt and Illegal Practices Prevention 
Act, 1883 (46 & 47 Yict. c. 51), means ‘‘ send.” Mackinnon v. 
Clark, (1898) 2 Q. B. 251. 

\ 

Treasury means, in all Acts, unless the contrary intention appears, 
the Lord High Treasurer for the time being, or the Com- 
missioners for the time being, of His Majesty’s Treasury. Int. 
Act, 1889, c. 63, s. 12 (2), ^■)ost, Appendix C. This provision 
supersedes numerous like enactments in prior statutes, which 
are in almost identical terms with those used in the Interpreta- 
tion Act, 1889. 

Treaties, embodied in Acts of Parliament, become part of the munici- 
pal jurisprudence of this country, and, consequently, the statutg_s 
in which they are embodied must be construed according to the 
rules of British law. He Tivnan (1864), 5 B. & S. 645, 696, 
note {ci) ; Walker v. Baird, (1892) App. Cas. 491. 

Treaty, in Slave Trade Act, 1873 (c. 88), s. 2, ^^ncludes any conven- 
tion, agreement, engagement, or arrangement.” 

Trench. — See Drain. 

Trial, as used in E. S. C. 1875, Ord. 38, r. 4, is a technical word, and 
will not include a proceeding before a chief clerk. Be Knight 
(1884), 25 Ch. D. 300. 

Tributary, in the Salmon Eishery Act, 1865 (28 & 29 Yict. c. 121), 
s. 3, means something in the nature of a stream running into 
another stream. It includes a mill-pond fed from and reflowing 
to a tributary stream, Moses v. Iggo, (1906) 1 K. B. 516; but 
not an artificial reservoir. Stead v. Nicholas, (1901) 2 K. B. 

^ 163 ; Harhottle v. Terry (1882), 10 Q. B. D. 131. 

Trust and Trustee, in the Trustee Act, 1893 (c. 53), s. 50, include 
implied and constructive trusts, and cases where the trustee has 
a beneficial interest in the trust property and the duties incident 
to the office of personal representative of a deceased person, but 
not duties incident to an estate conveyed by way of mortgage. 

Trustee. — See Bare trustee. 

,, m the Larceny Act, 1861 (24 & 25^ Yict. c. 96), s. 1, means a 
trustee under an express trust in writing. 
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UndeetaivEe, in the Workmen’s Compensation Act, 1897 (c. 37). See 
HouldevY. Griffin, (1905)^App. Gas. 220; EouseY. Johson^ (1901) 
App. Gas. 404 ; v. Steam Pushing C6,^ (1906) 2 Iv. B. 275. 

Undeewooes. — See Saleable undencoods. 

r 

UmoN. — Vide Poor Law Union^ and ante^ p. 152. 

Uetmaeeieb, as used in 3 Will. & Mar. c. 11 (Poor Law), means with- 
out having at the time husband or wife ” : per Bay ley, J., in 
JDoe d. Tennyson v. Rawding (1819), 2 B. & Aid. 449 ; hut 
the ordinary meaning of the word is ‘^without ever having 
been married.” Dairy mple v. Hall (1881), 16 Ch. D. 716. 

[Upon' Maeriage, as used in 18 & 19 Yict. c. 43, s. 1 (Infants), ma,y 
mean immediately after marriage. Re Sanpson and W^ill 
(1884), 25 Gh. D. 482. 

,, THE TRIAL, as used in 20 & 21 Viet. c. clvii. (Mayor’s Court), 
s. 8, means at or immediately after the trial, and not within a 
reasonable time after. Folkard v. Metropolitan Raihoay (1873), 
L. P. 8 0. P. 470. See At the trial. '] 


Valuable cohsideratioh, in the sense of the law, may consist either 
in some right, interest, profit, or benefit accruing to the one 
party, or some forbearance, detriment, loss, or responsibility 
given, suffered, or undertaken by the other. Com. Dig. action 
on the case assicmpsit^ B. 1 — 15. Currie v. Misa (1875), 
L. E. 10 Ex. 153, Lush, J., approved, Fleming v. Bank of New 
Zealand, (1900) App. Gas. 577, 586. 

Valuable Security, in 12 & 13 Viet. c. 103, s. 16, includes a judg- 
ment recovered. West Ham Union v. Ove7is (1872), L. P. 8 
Ex. 37. 

,, in the Larceny Act, 1861 (24 & 25 Viet. c. 96), s. 1, does not in- 
clude a policy of insurance which has become due. R. v. Tat- 
lock (1877), 2 a B. D. 157, 163, and see Archbold Or. PI. (23rd 
ed.), 501. 

Vehicle, in the Weights and Measures Act, 1889 (c. 21), s. 35, means, 
unless the context otherwise requires, any carriage, cart, 
waggon, truck, barrow, or other means of carrying coal by 
land, in whatever manner the same may be drawn or propelled ; 
but does not include a railway truck or waggon.” In the r 
Fugitive Off enders Act, 1881 (c. 69), s. 21, it has a wider 
signification. 

,, in the Customs and Inland Pevenue Act, 1888 (51 & 52 Viet, 
c. 8), meaning considered. Moore v. Lewis, (1906) 1 K. B. 27. 

Ventilation, in sect. 13 of the Diseases of Animals Act, 1878. See 
Baker v. Williams, (1898) 1 Q,. B. 23. 

Vermin, in the Grun Licence Act, 1880 (33 & 34 Viet. c. 57), s. 7, held 
not to include rabbits. Lord Advocate v. Young (1898), 25 
Eettie, 778, 
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Vessel, in Slave Trade Act, 1873 (c. 88), s. 2, means “any vessel used 
in navigation.” 

Vest [in tlie PubKo health. Act, 1875 (38 & 39 Viet. c. 55), s. 149, in 
tlie expression “all streets . . . shall vest in . . . the urban 
authority,” means that “the space and the street itself, so far as 
it is ordinarily used in the way in which streets are used, shall 
vest in the” urban authority. Cover dale y. Charlton (1879), 4 
Q. B. D. 117, Bramwell, L.J.]. 

The word “ vest ” gives the road authority more than an ease- 
ment, but does not transfer to it the soil of the street, nor more 
than such property as is necessary for the control, protection, 
and maintenance of the street as a highway for public use. 
Baird v. Mayor., of Tunbridge Wells, (1896) App. Gas. 434 ; 
cf. Battersea Vestry v. County of LondoJi and Brush Provmcial 
Electric Lighting Co., (1899) 1 Oh. 474; Municipal Council of 
Sydney v. Young, (1898) App. Gas. 457. 

Yesthy, in the Local Grovernment Act, 1894 (56 & 57 Viet. c. 73), if 
used in relation to a parish, means the inhabitants of the parish, 
whether in vestry assembled or not, and includes any select 
vestry either by statute or at common law (sect. 75). 

ViLL. — Cozves U. D. C. V. Southampton, ^c. Steam Packet Co., (1905) 
2 K. B. 287, Kennedy, J. 

[Void, in several Acts relating to the Poor Law, has been held to mean 
“voidable;” but as used in 54 Geo. 3, c. exxiv. s. 28, means 
“void” in the ordinary sense of the word. Pearse v, Morrice 
(1834), 2 A. & E, 84] ; and see ante, pp. 223 — 227, 444. 

Voidable, insect. 1 of the Infants Eelief Act, 1874 (37 & 38 Viet. c. 62), 
means valid until repudiated, and not invalid until confirmed, 
Duncan v. Dixon (1890), 44 Oh. D. 211, at p. 213, Kekewich, J. ; 
vide ante, p. 226. 

Volume. — See Part of a volume. 

Voluxtahy coNTKiBUTiox, in the Customs and Inland Eevenue Act, 
1885 (c. 51), s. 11 (6), does not mean “a thing which you 
cannot be compelled by law to do,” but a thing which you 
gain nothing by making — i.e. a gift. Re New University Club 
(1887), 18 Q. B. D. 720. 

,, in 6 & 7 Viet. c. 36. See Savoy Overseers v. Art Union of 

' London, (1896) App. Gas. 296; Royal College of Music v. 

Westminster Vestry, (1898) 1 Q. B. 809. 

,, in the Gharitable Trusts Act, 1853 (16 & 17 Viet. c. 137), s. 62. 
See Re Stockport, ^c. Schools, (1898) 2 Ch. 687 (0. A.). 

Wages, in 1 & 2 Will. 4, c. 37 (the Truck Act), in sect. 25 is defined to 
be “any money or other thing had or contracted to be paid, 
delivered, or given as a recompense, reward, or remuneration 
for any labour done or to be done, whether within a certain 
^ime or to a certain amount, or for a time or an amount un- 
certain.” See Archer v. James (1861), 2 B. & S. /4. 
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Wages, in 33 & 34 Wet, c, 30, wliicli enacts that no order for the 
attachment of the wagesrof any servant, labourer, or workman 
shall,’’ &c., is used in its popular and net; in its etymological 
sense, and does not include the salary of a secretary to a com- 
pany. Gordon v. Jennings (1882), 9 Q. B. D. 45. 

Wandering abroad, in the Yagrancy Act, 1824 (5 Greo. 4, c. 83), s. 3, 
means wandering abroad as a habit and mode of life, and not 
for a certain specific purpose intended to be answered and not 
again resorted to. So, solicitation of alms by men on strike is 
not within the section. Polnton v. Hill (1884), 12 Q.B.D. 306. 

[Warrant eor the delivery oe goods, in 7 & 8 Geo. 4, c. 29, s. 5, 
included a pawnbroker’s ticket. Morriso7i^s case (1859), Bell, 

0. C. 159.] 

Warranty (written), in sect. 25 of the Sale of Food and Drugs Act, 
1875 (38 & 39 Viet. c. 63), did not include a written contract to 
supply eighty-six gallons of good and pure milk daily for six 
months, although an action for breach of warranty would lie on 
the contract. Har^ds v. 2Iay (1883), 12 Q. B. D. 97. The 
warranty within the section to protect the seller must be specific 
in respect to the article sold. 

Water Company, in the Public Health Act, 1875 (38 & 39 Yict. c. 55), 
ss. 4, 52. See Wolverhampton Corporation v. Bilston Com- 
missionersy (1891) 1 Oh. 315; affirmed by Court of Appeal, 
W. N. (1891) 56. 

Watercohrse. — See Drain. 

Way, in the Employers’ Liability Act, 1880 (43 & 44 Yict. c. 42), s. 1, 
sub-s. 1, means not a right of way, but some material thing 
which may be used within or in connection with the business of 
the employer. McGiffen v. Palmer'' s ShiphiilcUng Co. (1882),' 

10 a B. D. 1, 5 , 8 . 

,, (condition of a), in the same Act, does not refer to obstacles on 
the way, but to the state of the way itself. (Same case.) See 
Brannagan v. Rohinson^ (1892) 1 Q. B. 344. 

Weighing instrument, in the YT'eights and Measures Act, 1889 (c. 21), 
s. 35, unless the context otherwise requires, includes “ scales 
with the weights belonging thereto, scale beams, balances, spring r 
balances, steel-yards, weighing machines, and other instruments 
for weighing.” This is not a definition, but a statutory abbre- 
viation. 

Weighing machine, in the Weights and Measures Act, 1878 (c. 49), 
ss. 25, 26, 27, 48, includes any ^'weighing instrument” as 
defined by the Weights and Measures Act, 1889 (c. 21), s. 35. 

Wharf, in sect. 7 of the Workmen’s Compensation Act, 1897 (c. 37). 
See Hall v. Snowden, (1899) 2 Q. B. 136 ; Haddock v. Hmrphrey, 
(1900) 1 Q, B. 609. 
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Wholesale, in the Licensing Acts, means a sale of* liquor in quantities 
of not less than four and a half gallons. T. v. Jenkins (1891), 
61 L. L M. C. ^1. 

Width, in Public Health Act, 1875, s. 157, means width of roadway, 
not distance between the fronts of houses on each side of a 
street. RoUnson v. Barton-Eccles L. B. (1883), 8 App. Gas. 798. 

Will. — Vide ante^ p. 187. 

Woods (Commissioheus oe, or of Woods and Poeests).— See Int. Act, 
1889 (c. 63), s. 12 (12), 'post^ Appendix C. 

WoEKiNG class (in the Standing Orders of the House of Commons, 
1906, Private Business, 33 a) means mechanics, artisans, 
labourers, and others working for wages, hawkers, coster- 
mongers, persons not working for wages but working at some 
trade or handicraft without employing others except members 
of their own family, and persons other than domestic servants, 
whose income does not exceed an average of 30s. a week, and 
the families of any such persons who may be residing with 
them. See Housing of Working Classes Acts, 1890 (53 & 54 
Yict. c. 70), s. 53, and 1903 (3 Edw. 7, c. 39, sched. cl. 12 (e) ). 

WoEKMi^, in the Lord’s Day Act (29 Chas. 2, c. 7), s. 1. R. v. Silvester 
(1864), 33 L. d. M. C. 79. See Palmer v. S^ioiu, (1900) 1 Q. B. 
725. 

,, in Employers and Workmen Act, 1875 (38 &39 Yict. c. 91). 
See Simpso?i v. Ehbiv Vale Steel, ^■'c. Co., (1905) 1 K. B. 453; 
Squire v. Midland Lace Co., (1905) 2 K. B. 448. 

WoEKPLACB, in sect. 38 of the Public Health (London) Act, 1891. See 
Bennett v. Harding, (1900) 2 Q. B. 397. 

WoEHSHOP, in the Eactory Acts. See Fullers, Ltd. v. Squires, (1901) 
2 K. B. 209. 

WoEKS (CoMMissioNEES op). — See Int. Act, 1889 (c. 63), s. 12 (13), 
post, Appendix C. 

Weeck. — In Merchant Shipping Act, 1894 (c. 60), s. 510, includes 
‘^jetsam, flotsam, lagan, and derelict, found in or on the shores 

- of the sea or of any tidal water.” 

Weit, in the Sherifls Act, 1887 (c. 55), s. 38, “includes any process” 
unless the context otherwise requires. 

Weiting. — Vide ante, p. 151. 

[Yeae.— By the Style Act (24 Greo. 2, c. 23), s. 1, it is enacted “that 
the first day of January . . . shall be reckoned, taken, deemed, 
a:pd accounted to be the first day of the year . . . and that each 
new year shall commence and begin to be reckoned from the 
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first day of e?^ery . . . montli of January ...” By sect. 2 it is 
enacted wliat years ai;e to be leap years. IBj 40 Hen. 3 (21 
Hen. 3, Eiifih.) it was enacted that in leap year the inter- 
calary day witli the day preceding it shall he accounted as one 
day,” hut this enactment has been repealed by 42 & 43 Yict. 
c. 59. JR, V, Worminghall (1817), 6 M. & S. 351.] 

Year (einancial). — Vide ante^ p. 151. 

Young person, in Summary Jurisdiction Act, 1879 (42 & 43 Viet, 
c. 49), s. 49, means a person who, in the opinion of the Couib, 
is apparently of the age of 12 years, and under the age of 16 
years. Under the Factory Act, 1901 (1 Edw. 7, c. 22), it means 
a person who has ceased to be a child {i.e. is 14, or being 13 has 
a certificate of proficiency) and is under 18 (s. 156). 
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POPULAB OR SHORT TITLES OF STATUTES. 

This Appendix^contains popular titles of Acts and statutory short titles 
given to single Acts or to sets of Acts by some other Act It does not 
contain all the short titles given to Acts by one of their own sections. 

Where the Act referred to is prior to 1837, and is still in force, a 
reference is added to the Revised Statutes (second edition), in which 
arc noted the main di:fferences in the numbering of the chapters from 
that used in Euffhead’s edition. 

Statutes passed since 1861 usually have statutory short titles 
given them by one of the earlier or later sections. When such title 
exists, it is usually indicated in the first column of the Official Chrono- 
logical Table of Statutes prefixed to the Official Index to the statutes 
now annually published, or in the body of that Index. 

By the Interpretation Act, 1889 (o2 & 53 Yict. c. 63), s. 35 (1), post, 
Appx. C., it is provided that in any Act, instrument, or document an Act 
may, without prejudice to any other mode of citation, be cited (a) by 
reference to the (statutory) short title, if any, of the Act, either with 
or without a reference to the chapter ; or (5) by reference to the regnal 
year in which the Act was passed ; and (c), where there are more 
sessions than one in the same regnal year, by reference to the statute 
or the session, as the case may require, and where there are more 
chapters than one, by reference to the chapter ; and any enactment 
may be cited by reference to the section or sub-section of the Act in 
which the enactment is contained. 

The Short Titles Act, 1896 (59 & 60 Tict. c. 14), gives statutory 
short titles to ifiany of the Acts included in this Appendix, by which 
j,they may be cited, without prejudice to any other mode of citation, and 
in some cases adopts the popular titles herein given. The Act also 
gives (sect. 2 (1) ) a number of collective titles for convenient reference 
in new statutes to a series of Acts which are in pari materia ; and by 
sect. 2 (2), it is provided that any Act passed after this Act may, as 
to the whole or any part thereof, be cited with any of the groups of 
Acts mentioned in the Second Schedule to this Act, or with any group 

Acts in the Appendix marked with a * are repealed. 

Short titles marked t are given by the Short Titles Act, 1896. 

Collective titles marked ^ are given by, or under, sect. 2 of the Short Titles Act, 
1896. 
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of Acts to wHcIl a eollective title has "been given by any Act passed 
before this Act, that group sb?dl be construed as including that Act or 
part, and if the collective title of the Act state^^ the first and last year 
of the group, the year in which that Act is passed shall be substituted 
for the last year of the group, and so on as often as a subsequent Act 
or part of an Act is added to the group. 


Aberdeen’s (Lord) Act (5 Geo. 4, c. 87). 
f Accessories and Abettors Act, 1861 (24 & 25 Yict. c. 94). 
t Accumulations Act, 1800 (39 & 40 Geo. 3, c. 98). 

§ „ „ 1892 (55 & 56 Viet. c. 58). 

Acts of Oblivion (12 Chas. 2, c. 11 ; 13 Chas. 2, st. 1, c. 15). 

Acts of Parliament (Commencement Act), 1793 (33 Geo. 3, c. 13). 
f ,, ,, (Expiration Act), 1808 (48 Geo. 3, c. 106). 

f ,, ,, (Mistaken Eeferences Act), 1830 (11 Geo. 4 & 

1 Will. 4, c. 71). 

f ,, ,, (Mistaken Eeferences Act), 183T (7 Will. 4 & 

1 Yict. c. 60). 

f Act of Settlement (12 & 13 Will. 3, c. 2). 

,, Submission (23 Hen. 8, c. 14). 

,, Supremacy (1 Ehz. c. 1). 

Acts of Uniformity (1 Eliz. c. 2 ; f 14 Chas. 2, c. 4, 13 & 14 Chas. 2 
in Eufthead; 35 & 36 Yict. c. 35). 

,, Union (6 Anne, cc. 11, 40 (with Scotland); 39 & 40 Geo. 3, 
c. 67 (with Ireland) ). 

Additions, Statute of (1 Hen. 5, c. 5). See 2 Eeeves, Hist. Eng. 
Law, 520; and 46 & 47 Yict. c. 59, s. 7. 

•' Administration of Estates Act, 1798 (38 Geo. 3, c. 87). 

1833 (3 & 4 Will. 4, c. 104). 

,, „ 1869 (32 & 33 Yict. c. 46). 

** Admiralty Act, 1690 (2 Will. & Mar. sess. 2, c. 2). 

„ „ 1827 (7 & 8 Geo. 4, c. 65). 

„ „ 1832 (2 & 3 Will. 4, c. 40). 

t j, Court Act, 1840 (3 & 4 Yict. c. 65). 

f ,, Jurisdiction (India) Act, I860 (23 & 24 Yict. c. 88). 

§ ,, Lands and Works Act, 1864 (27 & 28 Yict. c. 57). 

f ,, OSences Act, 1826 (7 Geo. 4, c. 38). 

t „ ,, „ 1844 (7 & 8 Yict. c. 2). 

t OEences (Colonial) Act, 1849 (12 & 13 Yict. c. 96). 

t ,, ,7 n I860 (23 & 24 Yict. c. 122). 

§ ,, Powers, &c. Act, 1865 (28 & 29 Yict. c. 12st). 

f ,, (Signal Stations) Act, 1815 (55 Geo. 3, c. 128). 

§ ,, Suits Act, 1868 (31 & 32 Yict. c. 78). 

f ,, and War Office Eegulation Act, 1878 (41 & 42 Yict. c: 53). 

“Adoptive Acts.” — See 56 & 57 Yict. c. 73, s. 7 (1); and 62 & 63 
Yict. c. 14, s. 4. 

Adulteration Acts. — The Sale of Eood and Drugs Acts, 1875, 1879, 
and 1899 ; and the Margarine Act, 1887. 


* "Repealed. 

t G-iven by the Short Titles Act, 1896. 

U Collective title given by or under the Short Titles Act, 1896. 
§ G-iven by the Act. 
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f Adulteration of Cofiee Act, 1718 (5 Greo. 1, c. IJ). 

I ,, of Hops Act, 1733 (7 Geo. 2, c. 19). 

,, of Se^is Acts, 1869 and 1878. See 41 & 42 Yict. e. 17. 
-j- ,, of Act, 1730 (4 Geo. 2, c. 1^). 

f ,, j, 1776 (17 Geo. 3, c. 29). 

I ,, of Tea and CofPee Act, 1724 (11 Geo. 1, c. 30). 

§ Advertising Stations Eating Act, 1889 (52 & 53 Viet. c. 27). 

" Advowsons Act, 1708 (7 Anne, c. 18). 

'• Alehouse Act, 1828 (9 Geo. 4, c. 61). 

Alien Acts (‘‘*32 Geo. 3, c. 4; ‘^'45 Geo. 3, c. 155 ; '‘'55 Geo. 3, c. 54) 
(see 6 Law Quarterly Eeview, p. 37), and 11 & 12 Yict. 
c. 20, expired, but revived for a time by 45 <fe 46 Yict. 
c. 25, s. 15. 

§ Aliens Act, 1905 (5 Edw. 7, c. 13). 

Aliens (Eegistration of) Act, 1836 (6 & 7 Y7ill. 4, c. 11). See 6 Law 
Quarterly Eeview, 39. 

t Allotments Act, 1832 (2 & 3 Will. 4, c. 42). 

,, Acts, 1887 and 1890 (50 & 51 Yict. c. 48 and 53 & 54 
Yict. c. 65) ; by s. 1 of latter xlct. 

■[* American Colonies Act, 1766 (6 Geo. 3, c. 12). 

I Anatomy Act, 1832 (2 & 3 Will. 4, c. 75). 

§ ,, ,, 1871 (34 & 35 Yict. c. 16). 

Ancient Monuments Protection Acts, 1882 to 1900 (45 & 46 Yict. 

c. 73 ; 55 56 Yict. c. 46, see s. 1, and 63 & 64 Yict. c. 34, 

see s. 8). 

Anderson’s Act, 37 & 38 Yict. c. 15. 
f Apothecaries Act, 1815 (55 Geo. 3, c. 194). 
f A23portionment Act, 1834 (4 & 5 Will. 4, c. 22). 

§ ,, „ 1870 (33 & 34 Yict. c. 35). 

f Appraisers’ Licences Act, 1802 (46 Geo. 3, c. 43). 
f Apprentices Act, 1814 (54 Geo. 3, c. 96). 
t „ ,, 1833 (3 & 4 Will. 4, c. 63). 

I ,, (Settlement) Act, 1757 (31 Geo. 2, c. 11). 

§ Arbitration Act, 1889 (52 & 53 Yict. c. 49). 

§ ,, (Scotland) Act, 1894 (57 & 58 Yict. c. 13). 

f Archdeaconries and Eural Deaneries Act, 1874 (37 & 38 Yict. c. 63). 
Army Act (44 & 45 Yict. c. 58), by 53 Yict. c. 4, s. 4. 

,, (Artillery, &c.) Pensions Act, 1833 (S & 4 Will. 4, c. 29). 

,, Pensions Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 41). 
f ,, Prize Money Act, 1832 (2 & 3 Will. 4, c. 53). 

,, Schools Act (54 & 65 Yict. c, 16). 

■[■ Arsenic Act, n 851 (14 & 15 Yict. c. 13). 

♦I Art Unions Act, 1846 (9 & 10 Yict. c. 48). 

Arlkuli cleri (1315, 9 Edw. 2, stat. 1), 1 Eev. Statt. (2nd ed.), 65. 

,, Super chartas (1300, 28 Edw. 1), 1 Eev. Statt. (2nd ed.), 57. 
Ashbourne’s (Lord) Acts (44 & 45 Yict. c. 49, and 48 & 49 Yict. c. 73). 
" Assessionable Manors Award Act, 1848 (11 & 12 Yict. c. 83). 

" Assessment of Taxes Act, 1808 (48 Geo. 3, c. 141). 


Eepealed. 

t Given by tbe Short Titles Act, 1896. 

H Collective title given by or under the Short Titles Act, 1896, 
^ Given by the Act. 
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-j* * * § Assize Commission Act, 1822 (3 Greo. 4, c. 10). 

,, Statute of (21 Edw. 1). 
t Assizes Act, 1833 (3 & 4 Will. 4, c. 71). 
t ,, „ 1839 (2^& 3 Yict. c. 72). 

f „ (Ireland) Act, 1825 (6 Geo. 4, c. 51). 

^ I „ „ „ 1835 (5 & 6 Will. 4, c. 26). 

I ,, ,, ,, 1850 (13 & 14 Yict. c. 85). 

■j* Attachment of Goods (Ireland) Act, 1850 (13 & 14 Yict. c. 73), 

"I* Attendance of Witnesses Act, 1854 (17 & 18 Yict. c. 34). 
f Auctioneers Act, 1845 (8 & 9 Yict. c. 15). 
i Augmentation of Benefices Act, 1831 (1 & 2 Will. 4, c. 45). 

I „ „ „ 1854 (17 & 18 Yict. c. 84). 

f Australian Colonies Act, 1861 (24 & 25 Yict. c. 44). 

§ „ „ Duties Act, 1873 (36 & 37 Yict. c. 22). 

§ „ „ „ „ 1897 (58 & 59 Yict. c. 3). 

f ,, Constitutions Act, 1842 (5 & 6 Yict. c. 76). 

,, ,, ,, 1844 (7 & 8 Yict. c. 74). 

1850 (13 & 14 Yict. c. ^9). 

„ 1862 (25 & 26 Yict. c. 11). 

,, Courts Act, 1828 (9 Geo. 4, c. 83). 

,, Waste Lands Act, 1855 (18 & 19 Yict, c. 56). 

§ Bail Act, 1898 (61 & 62 Yict. c. 7). 
f „ Bonds Act, 1808 (48 Geo. 3, c. 58). 

Baines’ Act (12 & 13 Yict. c. 45). 

§ Ballot Act, 1872 (35 Sc 36 Yict. c. 33, temp.). 

^ Bank of England Acts, 1694 to 1892. 

<([ „ Ireland Acts, 1808 to 1852. 

'j* ,, Charter Act, 1844 (7 & 8 Yict. c. 32). 

^ ,, Notes Acts, 1826 to 1852. 

,, ,, (Eorgery) Act, 1801 (41 Geo. 3, c. 57). 

„ „ 1805 (45 Geo. 3, c. 89). 

,, ,, ,, (Scotland) Act, 1820 (1 Geo. 4, c. 92). 

^ ,, ,, (Ireland) Acts, 1825 to 1864. 

,, ,, (Scotland) Acts, 1765 to 1854. 

" Banking Companies (Shares) Act, 1867 (30 & 31 Yict. c. 29). 

f ,, Copartnerships Act, 1864 (27 & 28 Yict. c. 32). 

t Bankers (Scotland) Act, 1826 (7 Geo. 4, c. 67). 

f „ ,, 1854 (17 & 18 Yict. c. 73). 

f ,, (Ireland) Act, 1825 (6 Geo. 4, c. 42). 

f ,, ,, 1845 (8 & 9 Yict. c. 37). 

f Banks (Ireland) Act, 1830 (11 Geo. 4 & 1 WiU. 4, c. ^2). 

^ Bankruptcy Acts, 1883 to 1890. 

„ (Scotland) Acts, 1856 to 1881. 

§ „ „ Act, 1856 (19 & 20 Yict. c.’79). 

t „ „ 1875 (38 & 39 Yict. c, 26). 

§ ,, and Eeal Securities (Scotland) Act, 1857 (20 & 21 Yict. 

c. 19). 

Bankrupts, Statute of (34 & 35 Hen. 8, c. 4). 


* Repealed. 

t Griven by the Short Titles Act, 1896. 

H Collective title given by or under the Short Titles Act, 1S9C.^ 

§ Given by the Act. 
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f Baptismal Fees Abolition Act, 1872 (35 & 36 VicS. c. 36). 

^ Barnard’s (Sir John) Act (7 (leo, 2, c.-tS). 

Bass’ Act (27 & 28 Yict. c. 55). 
f Bastards (Scotland) Act, 1836 (6 <& 7 WOl. 4, c. 22). 
f Bastardy Act, 1845 (8 & 9 Viet. c. 10). 
f „ (Ireland) Act, 1863 (26 & 27 Yict. c. 21). 

§ ,, Laws Amendment Act, 1872 (35 & 36 Yict. c. 65). 

§ n jj n 1873 (36 & 37 Yict. c. 9). 

^ Baths and Wash-houses Acts, 1846 to 1899. See 59 & 60 Yict. c. 14, 
and 62 & 63 Yict. c. 29. 

f Beerhouse Act, 1830 (11 Greo. 4 & 1 Will. 4, c. 64). 
f ,, ,, 1834 (4 & 5 Will. 4, c. 85). 

j „ „ 1840 (3 & 4 Yict. c. 61). 

Beerhouses (Ireland) Acts, 1864 to 1867. See 40 & 41 Yict. c. 4. 
f Beer Licences Act, 1830 (11 Geo. 4 & 1 WiH. 4, c. 51). 
f Berwick-on -Tweed Act, 1836 (6 & 7 Y^ill. 4, c. 103). 
f Berwickshire Courts Act, 1853 (16 & 17 Yict. c. 27). 

^ Bethell’s Ack(20 & 21 Yict. c. 54). 
t Betting Act, 1853 (16 & 17 Yict. c. 119). 

^ Bigamy, Statute of (4 Edw. 1, stat. 3). 
f Bill Chamber Procedure Act, 1857 (20 & 21 Yict. c. 18). 
j Bill of Eights (1 Will. & Mar. sess. 2, c. 2). 

§ Bills of Exchange Act, 1883 (45 & 46 Yict. c. 61). 


By 29 & 30 Yict. c. 96. 
43, s. 1. 


(Ireland) Act, 1828 (9 Geo. 4, c. 24). 

„ „ „ 1864 (27 & 28 Yict. c. 7), 

„ (Scotland) Act, 1772 (12 Geo. 3, c. 72). 

Lading Act, 1855 (18 & 19 Yict. c. 111). 

Sale Act, 1854 (17 & 18 Yict. c. 36) ‘ 

^ „ „ 1866 (29 & 30 Yict. c. 96) 

,, ,, 1878 and 1882. See 45 & 46 Yict. c. 

§ „ „ 1890 (53 & 54 Yict. c. 53). 

§ „ „ 1891 (54 & 55 Yict. c. 35). 

„ Sale (Ireland) Acts, 1879 and 1883. See 46 & 47 Yict. c. 7. 
f Birkenhead Enfranchisement Act, 1861 (24 & 25 Yict. c. 112). 

% Births and Deaths Eegistration Acts, 1836 to 1901. 

\ ,, ,, „ (Ireland) Acts, 1863 to 1880. 

^ Births, Deaths, and Marriages (Scotland) Acts, 1854 to 1860. 

§ Bishopricks Act, 1878 (41 &42 Yict. c. 68). 

Bishops in Foreign Countries Act, 1841 (5 Yict. c. 6). 

Bishops’ Trusts Substitution Act, 1858 (21 & 22 Yict. c. 71). 

^ Black Act (9 Geo. 1, c. 22). See 1 Lecky, Hist. Eng. 488. 

,, Acts. 3^he editions of the Scots Acts pubHshed between 1566 
and 1597. See 1 Statt. Eealm, p. xhv. 

Blandford’s (Lord) Acts (19 & 20 Yict. c, 104; 21 & 22 Yict. c. 24). 
See Hughes v. Lloyd (1889), 22 Q. B. D. 157. 
f Board of Trade (Parhamentary Secretary) Act, 1867 (30 & 31 Yict. 
c. 72). 

f ,, ,, (President) Act, 1826 (7 Geo. 4, c. 32). 

Boiler Explosions Acts, 1882 and 1890. See 53 & 54 Yict. c. 35, 


* Repealed. 

t Given by the Shoi’t Titles Act, 1896. 

^ IT Collective title given by or under the Short Titles Act, 1896. 
§ Given by the Act, 

H. 0 0 
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t Bombay Civil Fuad Act, 1882 (45 & 46 Viet. c. 45). 

•• Bonded Warehouses Act, 1848 (11 & 12 Yict. c. 122). 

*■ Borough Clerks of tl^e Peace (Ireland) Act, 1868 (31 & 32 Viet. c. 98). 
,, Coroners (Ireland) Act, 1860 (23 & 24 Yict. c. 74.) 

„ Funds Act, 1872 (35 & 36 Viet. c. 91). 

,, Quarter Sessions Act, 1877 (40 & 41 Viet. c. 17). 

" Boundaries of Burghs Extension (Scotland) Act, 1857 (20 & 21 Viet. 

c. 70). 

5 , „ „ „ ,, 1861 (24 & 25 Viet. 

c. 36). 

*■ Boundary Survey (Ireland) Act, 1854 (17 & 18 Viet. c. 17). 

„ „ „ „ 1857 (20 & 21 Viet. c. 45). 

„ „ „ 1859 (22 & 23 Viet. c. 8). 

Bourne’s (Sturges) Acts (58 (4eo. 3, c. 69 ; 59 Geo. 3, c. 12). 

Bovih’s (Sir W.) Acts, 23 & 24 Viet. c. 34 (Petition of Eight) ; 
"^25 <& 26 Viet. c. 86 (Lunacy) ; and ‘^'28 & 29 Viet, c. 86 
(Partnership). 

*■ Bread Act, 1836 (6 & 7 Will. 4, c. 37). 

,, (Ireland) Act, 1838 (1 & 2 Viet. c. 28). 

*• Biwers’ Licensing Act, 1850 (13 &14 Yict. c. 67). 

^ Bridges Acts, 1740 to 1815, 

^ ,, (Ireland) Acts, 1813 to 1875. 

,, (Scotland) Act, 1813 (53 Geo. 3, c. 11). 

” British Law Ascertainment Act, 1859 (22 & 23 Viet. c. 63). 

,, Nationality Act, 1730 (4 Geo. 2, c. 21). 

„ 1772 (13 Geo. 3, c. 21). 

,, North America Act, 1821 (1 & 2 Geo. 4, c. 66). 
t „ 1840 (3 & 4 Viet. c. 35). 

§ ?? „ ,, 1867 (30 & 31 Viet. c. 3). 

,, „ „ Acts, 1867 to 1886. See 49 & 50 Viet. c. 35. 

t j? (Quebec) Act, 1774 (14 Geo. 3, c. 83). 

t j? jj (Seigniorial Eights) Act, 1825 (6 Geo. 4, c. 

59). 

t ?? 7 ? (Trade and Lands) Act, 1822 (3 Geo. 4, c. 

119). 

% „ Subjects Acts, 1708 to 1772. 

Brougham’s (Lord) Acts, (1) (13 & 14 Viet. c. 21) (interpretation) : (2) 
8 & 9 Viet. c. 113; 14 & 15 Viet. c. 99 ; 16 & 17 Viet. c. 83 
(evidence) ; (3) 20 Viet. c. 96 (Scotch marriages), 

Bryce’s Act (49 & 50 Viet. c. 27). 

Bubble Act (6 Geo. 1, c. 18). 

Building Societies Acts, 1874 to 1894. 

'■ Burgh Customs (Scotland) Act, 1870 (33 & 34 Viet. c. 42). 

,, Trading Act, 1846 (9 & 10 Yict. c. 17). 

„ Voters’ Eegistration (Scotland) Act, 1856 (19 & 20 Viet, c" 58). 

„ Wards (Scotland) Act, 1876 (39 & 40 Viet. c. 25). 

t Burghs of Barony (Scotland) Act, 1795 (35 Geo. 3, o. 122). 

Burial Acts, 1852 to 1885. 


* Repealed. 

t G-iven by the Short Titles Act, 1896. 

y Collective title given by or under the Short Titles Act, 1896. 
§ Given by the Act. 
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f Burial of Drowned Persons Act, 1808 (,48 Geo. 8, c. 75). 
t V ’5 ■'? - n 1886 (49 & 50 Viet. c. 20). 

^ ,, (Ireland) A jts, 1824 to 1868. 

j- ,, Ground Act, 1816 (56 Geo. 3, c. 141). 
f ,, Grounds (Scotland) Acts, 1853 to 1886. 

Burke’s Act (22 Geo. 3, c. 75). 
f Butter Trade (Ireland) Act, 1812 (52 Geo. 8, c. 134). 
i* * * § j? 1827 (7 & 8 Geo. 4, c. 61). 

* 1 ’ j) jy yy 1829 (10 GoO. 4, C. 41). 


Cairns’ (Lord) Act (21 & 22 Yict. c. 27). 
f Calendar Act, 1751 (25 Geo. 2, c. 30). 
f ,, New Style Act, 1750 (24 Geo. 2, e. 23). 
t Cambridge University Act, 1856 (19 & 20 Yict. c. 88). 
t „ „ „ 1858 (21 & 22 Yict. c. 11). 

Cameron’s (Dh) Act (39 & 40 Yict. c. 26). 

CampbeU’s (Lord) Acts, (1) 6 & 7 Yict. c. 96 ; and 8 & 9 Yict. c. 75 
(libel) ; (2) 9 & 10 Yict. c, 93 (actio personalis ) ; (3) 20 & 21 
Yict. c. 83 (obscene publications). 

Canal Boats Acts, 1877 and 1884. See 47 & 48 Yict. c. 75. 
f „ (Carriers) Act, 1845 (8 & 9 Yict. c. 42). 
t ,, ,, ,, 1847 (10 & 11 Yict. c. 94). 

t „ Tolls Act, 1845 (8 & 9 Yict. c. 28). 
f Canals (Ireland) Act, 1816 (56 Geo. 3, c. 55). 
f ,, Ounces Act, 1840 (3 & 4 Yict. c. 50). 
f Capital Punishment (Ireland) Act, 1842 (5 & 6 Yict. c. 28). 
Cardwell’s Acts (17 & 18 Yict. c. 31), Eailway and Canal Traffic; 

(34 & 35 Yict. c. 86, Army). 

Carlisle, Statute of (15 Ed w. 2). 
t Carriers Act, 1830 (11 Geo. 4 & 1 WiU. 4, c. 68). 

Catallis felonum^ Statutum de (temp, incert,) ; 1 Eev. Statt. (2nd ed.), 
84. 

f Cathedral Statutes Act, 1707 (6 Anne, c. 75). 
t Cathedrals Act, 1864 (27 & 28 Yict. c. 70). 
f ,, ,, Amendment Act, 1873 (36 & 37 Yict. c. 39). 

Catholic Emancipation Act (10 Geo. 4, c. 7). 
t Cattle Theft (Scotland) Act, 1747 (21 Geo. 2, c. 34). 

I Cayman Islands Act, 1863 (26 & 27 Yict. c. 31). 
t Central Criminal Court Act, 1834 (4 & 5 Will. 4, c. 36). 
t „ „ ^ „ 1837 (7 Will. 4 & 1 Yict. c. 77). 

f ,, ,, ,, ,, 1846 (9 & 10 Yict. c. 24). 

„ „ „ „ 1856 (19 & 20 Yict. c. 16). 

§ ,, ,, Prisons Act, 1881 (44 & 45 Yict. c. 64). 

f ,, ,, Lunatic Asylum (Ireland) Act, 1845 (8 & 9 Yict. 

c. 107). 

f Cessio (Scotland) Act, 1836 (6 & 7 Will, 4, c. 56). 
f Cestui que vie Act, 1707 (6 Anne, c. 72). 


* Repealed. 

t Griven by the Short Titles Act, 1896. 

*11 OoUeotive title given by or under the Short Titles Act, 1896. 

§ Given by the Act. 
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t Chairman of Quarter Sessions (Ireland) Act, 1858 (21 & 22 Viet, 
c. 88). 

Champerty, Statute of (33 Edw. 1, stat. 1). r 
*• Chancellor of the Exchequer (Ireland) Act, 1823 (4 G-eo. 4, c. 7). 

*■ Chancery (Ireland) Act, 1834 (4 & 5 Will. 4, c. 78). 

,, ,, 1835 (5 & 6 Will. 4, c. 16). 

,, of Lancaster Acts, 1850 to 1890 (13 & 14 Viet. c. 43 ; 17 
& 18 Viet. c. 82 ; 53 & 54 Viet. c. 23). _ 

4 . Receivers (Ireland) Act, 1856 (19 & 20 Viet. c. 77). 

4 ,, Taxing Master (Ireland) Act, 1845 (8 & 9 Viet. c. 115). 

Charitable Donations and Bequests (Ireland) Act, 1844 (7 & 8 Viet. 

c. 97). 

,, „ „ „ „ 1867 (30 & 31 

Vict. c. 54). 

4 ,, Donations Registration Act, 1812 (52 Geo. 3, c. 102). 

4 ,, Funds Investment Act, 1870 (33 & 34 Vict. c. 34). 

4 Loan Societies (Ireland) Act, 1843 (6 & 7Wict. c. 91). 

^ „ „ 1900 (63 & 64 Vict. c. 25). 

4 „ Pawn Office (Ireland) Act, 1842 (5 & 6 Vict. c. 75). 

^ ' „ Trusts Acts, 1853 to 1894. See 57 & 58 Vict. c. 35. 

,, Dses (Statute of) (43 Eliz. c. 4). 

■„ Act, 1735 (9 Geo. 2, c. 36). 

■■ Charities (Ireland) Act, 1832 (2 & 3 Will. 4, c. 85). 
j, Procedure Act, 1812 (52 Geo. 3, c. 101). 

(Service of Notice) ’Act, 1851 (14 & 15 Vict. c. 56). 

§ Charity Inquiries (Expenses) Act, 1892 (55 & 56 Vict. c. 15). 

-j- ,, Lands Act, 1863 (26 & 27 Vict. c. 106). 

Charta de forestd, 25 Edw. 1. 

4 Chartered Companies Act, 1837 (7 Will. 4 & 1 Vict. c. 73). 

4 „ „ „ 1884 (47 & 48 Vict. c. 56). 

§ Cheap Trains Act, 1883 (46 & 47 Vict. c. 34), 

,, and Canal Carriers Act, 1858 (21 & 22 Vict. c. 75). 

*• Chelsea and Ejlmainham Hospitals Act, 1826 (7 Geo. 4, c. 16). 

,, Pensions Abolition of Poundage Act, 1847 (10 & 1 1 Vict. c. 4). 
■■ Chester Courts Act, 1867 (30 & 31 Vict. c. 36). 

Chief- Justice's Pension Act, 1825 (6 Geo. 4, c. 82). 

,, Salary Act, 1851 (14 & 15 Vict. c. 41). 

*■ Chief Rents Redemption (Ireland) Act, 1864 (27 & 28 Viet. c. 38). 

,, Superintendent in China Act, 1859 (22 & 23 Vict. c. 9). 
Chimney Sweepers and Chimney Regulation Acts, 1840 and 1864 
(3 & 4 Vict. c. 85 and 27 & 28 Vict. c. 37^"; collective title 
given by 27 & 28 Vict. c. 37, s. 1. 

-j- China Trade Act, 1833 (3 & 4 WiU. 4, c. 93). 

^ Church Building Acts, 1818 to 1884. 

f „ ,, (Banns and Marriages) Act, 1844 (7 & 8 Vict. 

c. 56). 

f ,, ,, (Burial Service in Chapels) Act, 1846 (9 & 10 

Vict. c. 68). 


* Bepealed. 

t Given by tbe Sborfc Titles Act, 1896. r 

.H Collective title given by or under tbe Short Titles Act, 1896. 
f Given by the Act. 
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# 

Oliurcli Discipline Act, 1840 (3 & 4 Viet. c. 86). « 

,, Patronage Act, 1737 (11 Geo^2, c. 17). 

5 , . 1846 (9 & 10 Viet. c. 88). 

„ „ 1870 (33 & 34 Viet. c. ''39). 

,, of Scotland Courts Act, 1863 (26 & 27 Viet. c. 47). 

,, Patronage (Scotland) Act, 1718 (5 Geo. 1, c. 29). 
jj j 5 n 1874 (37 & 38 Viet. e. 82). 

,, Seats Act, 1872 (35 & 36 Viet. c. 49). 

,, Services (Wales) Act, 1863 (26 & 27 Viet. c. 82). 

Cinque Ports Acts, 1811 to 1872. 

Circuit Courts (Scotland) Act, 1709 (8 Anne, c. 16). 

„ ^ „ 1828 (9 Geo. 4, c. 29). 

Circumspecte agatis (13 Edw. 1 ; 1 Eev. Statt. (2nd ed.), 37). 
Citations (Scotland) Act, 1846 (9 & 10 Viet. c. 67). 

Civil Bill Court (Ireland) Act, 1851 (14 & 15 Viet. c. 57). 

„ „ „ 1865 (28 & 29 Viet. c. 1). 

,, Courts (Ireland) Act, 1874 (37 & 38 Viet. c. 66); and see 
County Courts (Lreland) Acts. 

,, List Act, 1837 (1 & 2 Viet. c. 2). 

,, ,, and Secret Service Money Act, 1782 (22 Geo, 3, c. 82). 

,, ,, Audit Act, 1816 (56 Geo. 3, c. 46). 

,, Procedure Act, 1833 (3 & 4 Will. 4, c. 42). 

,, Eights of Convicts Act, 1828 (9 Geo. 4, c. 32). 

Clarendon, Constitutions of, 1164 (10 Hen. 2). See 1 Eeeves, Eng. 
Law, p. 126. 

Clay’s (Sir W.) Act (14 & 15 Viet. c. 14). 

§ Clergy Discipline Act, 1892 (55 & 56 Viet. c. 32). 
f ,, Endowments (Canada) Act, 1791 (31 Geo. 3, c. 31). 

,, Ordination Act, 1804 (44 Geo. 3, c. 43). 

,, Eesidence Act, 1826 (7 Geo. 4, c. 66). 

,, Eesidences Eepair Act, 1776 (17 Geo. 3, c. 53). 

„ „ „ 1780 (21 Geo. 3, c. 66). 

,, Designation Bonds Act, 1828 (9 Geo. 4, c. 94). 

*• Clerk of Assize (Ireland) Act, 1821 (1 & 2 Geo. 4, c. 54). 

,, of the Council Act, 1859 (22 & 23 Viet. c. 1). 

,, of the Crown (Ireland) Act, 1832 (2 & 3 Will. 4, c. 48). 

,, of the Parliaments Act, 1824 (5 Geo. 4, c. 82). 

** Clerks of the Peace (Pees) Act, 1817 (57 Geo. 3, c. 91). 

-- Coal Trade (Ireland) Act, 1832 (2 & 3 WiU. 4, c. 21). 

Cockh urn’s Act (16 & 17 Viet. c. 119). 

‘^Coinage Act^, 1870 and 1891.” See 54 & 55 Viet. c. 72. 

,, (Colonial Ohences) Act, 1853 (16 & 17 Viet. c. 48). 

,, Oiffences Act, 1861 (24 & 25 Viet. c. 99). 

" College of Physicians (Ireland) Act, 1862 (25 & 26 Viet. c. 15). 

•' Collieries and Mines Act, 1800 (39 & 40 Geo. 3, c. 77). 

■■ Colliers, (Scotland) Act, 1799 (39 Geo. 3, c. 56). 

Colonial Acts Confirmation Act, 1863 (26 & 27 Viet. c. 84), 

§ „ ,, „ 1894 (56 & 57 Viet. c. 72). 


* Eepealed. 

t Griven by tbe Short Titles Act, 1896. 

■jilF Collective title given by or under the Short Titlfs Act, 1896. 
§ Given by the Act. 
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t Colonial Affidavits Act, 1859 (22 & 28 Viet. c. f2). 

„ Attorneys Eelief Acts (20 & 21 Viet. c. 39 ; 37 & 38 Viet. 

c. 41). See 37 38 Viet. c. 41 ; 63 & 64 Viet. c. 14. 

„ Bishops Act, 1852 (15 & 16 Viet. c. * * * § 52). 

^ t „ „ „ 1853 (16 & 17 Viet. c. 49). 

§ „ Clergy Aet, 1874 (37 & 38 Viet. c. 77). 

f „ Copyright Act, 1847 (10 & 11 Viet. c. 95). 

Fortifications Act, 1877 (40 & 41 Viet. c. 23). 

Governors (Pensions) Act, 1865 (28 & 29Vict. c. 113). 
Inland Post Office Act, 1849 (12 & 13 Viet. c. 66). 

I ,, Laws Validity Act, 1865 (28 & 29 Viet. c. 63). 

f 5 , Letters Patent Act, 1863 (26 & 27 Viet. c. 76). 

t ,, Marriages Act, 1865 (28 & 29 Viet. c. 64). 

§ ,, Naval Defence Act, 1865 (28 & 29 Viet. c. 14). 

f ,, Officers Leave of Absence Act, 1782 (22 Geo. 3, c. 75). 

„ „ „ 1894 (57 & 58 Viet. c. 17). 

Offices Act, 1830 (1 Will. 4, c. 4). 

Prisoners Eemoval Act, 1869 (32 & 33 Viet. c. 10). 

„ „ 1884 (47 & 48 Vic£ c. 31). 

Probates Act, 1892 (55 & 56 Viet. c. 6). 

Solicitors Act, 1900 (63 & 64 Viet. c. 14). 

Stock Acts, 1877 and 1892. See 55 & 56 Viet. c. 35. 

■■ Colonies Evidence Act, 1843 (6 & 7 Viet. c. 22). 

■* Commissariat Accounts Act, 1821 (1 & 2 Geo. 4, c. 121). 

■* Commissary Courts (Scotland) Act, 1823 (4 Geo. 4, c. 97). 

*■ Commissioners for Oaths (Ireland) Act, 1872 (35 & 36 Viet. c. 75). 

„ of Sewers Act, 1708 (7 Anne, c. 33). 

,, of Supply (Scotland) Act, 1857 (20 Viet. c. 11). 

„ of Woods (Audit) Act, 1844 (7 & 8 Viet. c. 89). 

,, of Works Act, 1852 (15 & 16 Viet. c. 28). 

■* Common Fields Exchange Act, 1834 (4 & 5 Will. 4, c. 30). 

„ Law Courts Act, 1852 (15 & 16 Viet. c. 73). 

,, ,, Office (Ireland) Act, 1844 (7 & 8 Viet. c. 107). 

,, „ Procedure (Deland) Act, 1821 (1 & 2 Geo. 4, c, 53). 

„ „ „ „ 1860 (23 & 24 Viet. c. 82). 

(The other Common Law Procedure Acts have short titles given by 
each Act.) 

^ Companies Acts, 1862 to 1900. 

^ ,, Clauses Acts, 1845 to 1889, 

§ „ Seals Act, 1864 (27 & 28 Viet. c. 19). 

t Compound Householders Act, 1851 (14 & 15 Viet, c, 14). 
f Concealment of Birth (Scotland) Act, 1809 ffi9 Geo.^, c. 14). 

Confirmatio cJiartarum^ 1297 (25 Edw. 1 ; 1 Kev. Statt. (2nd ed.), 53),^ 
Confirmation of Executors (Scotland) Act, 1823 (4 Geo. 4, c. 98). 

„ „ „ ,, 1858 (21 & 22 Vict.b. 56). 

Congested Districts Board (Ireland) Acts, 
f Consecration of Churchyards Act, 1868 (31 & 32 Viet. c. 47). 


* Bepealed. 

t G-iven by tbe Short Titles Act, 1896 . 

H Collective title given by or under the Short Titles Act, 1896 . 

§ Given by the Act. 
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f Consolidated Tund Act, 1816 (56 Geo. 3, c. 98).^ 

,, Permanent Charges Eedemption Acts, 1873 and 

1883. See 46 & 47 Yict. c. 1. 

Conspiratoribus^ urdinacio de (33 Edw. 1, st. Ij. 

,, statiitum de {incert. temp.)^ 1 Eev. Statt. (2nd ed.), 

111 . 

Constables’ Expenses Act, 1801 (41 Geo. 3, c. 78). 

,, Protection Act, 1750 (24 Geo. 2, c. 44).’ 

,, (Scotland) Act, 1875 (38 & 39 Viet. c. 47). 

^ Constabulary (Ireland) Acts, 1836 to 1885. 

" Consular Advances Act, 1825 (6 Geo. 4, c. 87). 

§ ,, Salaries and Pees Act, 1891 (54 & 55 Viet. c. 36). 

r Contempt of Court Act, 1832 (2 & 3 'Will. 4, c. 58). 

•' Contingent Eemainders Act, 1877 (40 & 41 Yict. c. 33). 

■' Conveyance of OJfenders (Ireland) Act, 1819 (59 Geo. 3, c. 92). 

■* * * § Conveyances (Ireland) Act, 1864 (27 & 28 Yict. c. 8). 

'[[ Conveyancing Acts, 1881 to 1892. 

■* Convict Prisons Act, 1850 (13 & 14 Yict. c. 39). 

„ „ „ 1853 (16 & 17 Yict. c. 121). 

,, ,, (Ireland) Act, 1854 (17 & 18 Yict, c. 76). 

^ Copyright Acts, 1734 to 1888; and see 49 & 50 Yict. c. 33. 

„ Act, 1775 (15 Geo. 3, c. 53). 

„ „ 1836 (6 &7Win.4, c. 110). 

,, ,, 1842 (5 & 6 Yict. c. 45). 

§ ,, (Musical Compositions) Act, 1882 (45 & 46 Yict. c. 40). 

§ ,, „ „ „ 1888 (51 & 52 Yict.c. 17). 

*' Corn Exportation Act, 1737 (11 Geo. 2, c. 22), 

^ Coroners (Ireland) Acts, 1829 to 1881. 

„ Act, 1843 (6 & 7 Yict. c. 12). 

,, ,, 1844 (7 & 8 Yict. c. 92). 

„ ,, 1846 (9 & 10 Yict.c. 37). 

„ „ 1887 (50 & 51 Yict. c. 71). 

„ Acts, 1887 and 1892 (50 & 51 Yict. c. 71; 55 & 56 Yict. 
c. 56). 

f Corporate Property (Elections) Act, 1832 (2 & 3 Will. 4, c. 69). 
Corporation Act (13 Cbas. 2, stat. 2, c. 1). 

Corresponding Societies Acts (39 Geo. 3, c. 79 ; 57 Geo. 3, c. 19 ; 9 & 
10 Yict.c. 30). 

Corrupt and Illegal Practices Prevention Acts, 1883 and 1895. See 
58 & 59 Yict. C.40. 

f ,, Pr^tices Prevention Act, 1863 (26 & 27 Yict. c. 29). 

„ „ „ Acts, 1863 to 1883. See 46 & 47 Yict. 

c. 51, 8. 65, Scb. 3. 

Corruption of Blood Act, 1814 (54 Geo. 3, c. 145). 

Costs Act, 181*8 (58 Geo. 3, c. 38). 

•* Council of India Act, 1876(39 &40 Yict. c. 7). 

§ Counterfeit Medal Act, 1883 (46 & 47 Yict. c. 45). 


* Eepealed. 

t Griven by the Short Titles Act, 1896. 

^ Collective title given by or tinder the Short Titles Act, 189.6, 

§ Given by the Act. 
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" Counties and Borauglis (Ireland) Actj 1840 (3 & 4 Viet. c. 109). 

„ (Detached Parts) A^t, 1839 (2 & 3 Yict. c. 82). 

„ „ „ 1844 (7 &8 Yi/?t. c. 61). 

*: ,, of Cities A6t, 1798 (38 G-eo. 3, c. 52). ^ 

„ „ 1811 (51 G-eo. 3, c. 100). 

'■ Country Bankers Act, 1826 (7 Geo. 4, c. 46). 

" County and Borough Police Act, 1856 (19 & 20 Yict. c. 69). 

*■ „ „ „ 1859 (22 & 23 Yict. c. 32). 

,, and City of Dublin Grand Juries Act, 1873 (36 & 37 Yict. 
. c. 65). 

f ,, Buildings Act, 1826 (7 Geo. 4, c. 63). 
t „ „ „ 1837 (7 WiU. 4 & 1 Yict. c. 24). 

t „ „ „ 1847 (10 & 11 Yict. c. 28). 

t ,, Cess (Ireland) Act, 1848 (11 & 12 Yict. c. 32). 

f ,, Coroners Act, 1860 (23 & 24 Yict. c. 116). 

§ ,, Courts Act, 1888 (51 & 52 Yict. c. 43). 

§ „ „ „ 1903 (3 Edw.7,c. 42). 

^ ,, ,, (Ireland) Acts, 1851 to 1889. r 

^ ,, Dublin Baronies Act, 1838 (1 & 2 Yict. c. 115). 

,, ,, Grand Jury Act, 1844 (7 & 8 Yict. c. 106). 

,, Elections (Ireland) Act, 1862 (25 & 26 Yict. c. 62). 

,, ,, (Scotland) Act, 1853 (16 & 17 Yict. c. 28). 

,, Electors Act, 1888 (51 & 52 Yict. c. 10). 

,, Eermanagh Baronies Act, 1837 (7 Will. 4 1 Yict. c. 82). 

% ,, Infirmaries (Deland) Acts, 1805 to 1833. 

,, Institutions (Ireland) Act, 1838 (1 &2 Yict. c. 116). 

,, Police Act, 1839 (2 & 3 Yict. c. 93). 

„ „ „ 1840 (3 & 4 Yict. c. 88). 

t „ „ „ 1857 (20 Yict. c. 2). 

§ ,, Property Acts, 1858 and 1871. See 34 Yict. c. 14, s. 3. 

,, Bates Act, 1738 (12 Geo. 2, c. 29). 

„ „ 1815 (55 Geo. 3, c. 51). 

*■ „ „ 1844 (7 & 8 Yict. c. 33). 

,, ,, 1852 (15 & 16 Yict. c. 81). 

„ Surveyors (Ireland) Act, 1862 (25 & 26 Yict. c. 106). 

„ Treasurers (Ireland) Act, 1823 (4 Geo. 4, c. 33). 

jj j, ,, 1837 (7 WiU. 4 & 1 Yict. c. 54). 

“ n „ 1838 (1 & 2 Yict. c. 53). 

j, j, „ 1867 (30 & 31 Yict. c. 46). 

,, Works (Ireland) Act, 1846 (9 & 10 Yict. c. 2). 

■■ Court Eunds Act, 1829 (10 Geo. 4, c. 13). 

" Court of Chancery Act — ^ 

1841 (5 Yict. c. 5). 1852 (15 & 16 Yict. c. 87). 

1842 (5 & 6 Yict c. 103). 1855 (18 & 19 Yict. c. 134). 

1851 (14 & 15 Yict. c. 83). 1860 (23 & 24 Yict. c. 149). " 

1852 (15 & 16 Yict. c. 80). 

t Court of Chancery and Exchequer Funds (Ireland) Act, 1868 (31 & 
32 Yict. c. 88). / ^ v 


* Eepealed. 

t Given by tbe Short Titles Act, 1896 . 

IF Collective title given by or under the Short Titles Act, 1896 . 
§ Given by the Act. 
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Court of Chancery (Ireland) Act, 1823 (4 Geo. 4, c. 61). 

„ 1836 (6 & 7 Will. 4, c. 74), 

,, Lancaster Act, 1850 (13 & 14 Yict. c. 43). 

,, of Probatf Act, 1857 (20 & 21 Tict. c. 77). 

,, ,, (Ireland) Act, 1861 (24 & 25 Viet. c. 111). 

^ ,, of Session Acts, 1808 to 1895. 

„ „ Act, 1723 (10 Geo. 1, c. 19). 

,, ,, Adjournment Act, 1762 (2 Geo. 3, c. 27). 

,, ,, Eecords Act, 1815 (55 Geo. 3, c. 70). 

*' Courthouses (Ireland) Act — 

1815 (55 Geo. 3, c. 89). 1840 (3 & 4 Viet. c. 102). 

1818 (58 Geo. 3, c. 31). 

f Courts of Justice (Scotland) Act, 1825 (6 Geo. 4, c. 86). 

§ j, of Law Fees Act, 1867 (30 & 31 Viet. c. 122). 

§ „ ,, (Scotland) Act, 1868 (31 & 32 Viet. c. 55). 

Coventry Act (22 & 23 Chas. 2, c. 1). 

Cozens-Hardy’s Act (54 & 55 Viet. c. 73). 

Cran worthy's (Lord) Acts (23 & 24 Viet. c. 11) (schools) ; (23 & 24 
Viet. c. 145) (property). 

Crimes Act (i) (50 & 51 Viet. c. 20). 
f Criminal Costs (Dublin) Act, 1815 (55 Geo. 3, c. 91). 

§ ,, Evidence Act, 1898 (61 & 62 Viet. c. 36). 

-}- ,, Jurisdiction Act, 1802 (42 Geo. 3, c. 85). 

,, Justice Act, 1855 (18 & 19 Viet. c. 126). 

„ „ ,, 1856 (19 & 20 Viet. c. 118). 

,, ,, Administration Act, 1851 (14 & 15 Viet. c. 55). 

,, Law Act, 1826 (7 Geo. 4, c. 64). 

„ „ 1827 (7 & 8 Geo. 4, c. 28). 

,, Law Amendment Act, 1867 (30 & 31 Viet. c. 35). 

§ ,, ,, „ „ 1885 (48 & 49 Viet. c. 69). 

,, ,, Consolidation Acts, 1861 (24 & 25 Viet.ee. 94 — 100). 

,, ,, (India) Act, 1828 (9 Geo. 4, c. 74). 

,, ,, (Ireland) Act, 1828 (9 Geo. 4, c. 54). 

,, ,, (Scotland) Act, 1829 (10 Geo. 4, c. 38). 

„ 1830 (11 Geo. 4 & 1 WiU. 4, c. 37). 

,, Libel Act, 1819 (60 Geo. 3 & 1 Geo. 4, c. 8). 

,, Lunatic Asylums Act, 1860 (23 & 24 Viet. c. 75). 

,, Lunatics Act, 1800 (39 & 40 Geo. 3, c. 94). 

„ „ „ 1838 (1 & 2 Viet. c. 14). 

,, (Ireland) Act, 1838 (1 & 2 Viet. c. 27). 

,, Procedure Acts — 

1848 (fi & 12 Viet. c. 46). 1853 (16 & 17 Viet. c. 30). 

1851 (14 & 15 Viet. c. 100). 1865 (28 & 29 Viet. c. 18). 

f c ,, Prosecution Fees (Ireland) Act, 1809 (49 Geo. 3, c. 101). 

Cross’s Act (38 & 39 Viet. c. 36). 

“ Crown Cases Act, 1848 (11 & 12 Viet. c. 78). 

,, Claims Limitation (Ireland) Act, 1808 (48 Geo. 3, c. 47). 

,, Debtors Act, 1785 (25 Geo. 3, c. 35). 


* Kepealed. 

t Given by the Short Titles Act, 1896. 

II Collective title given by or tinder the Short Titles Act, 1896. 
§ Given by the Act. 
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" Crown Debts Act, 1801 (41 Q-eo. 3, c, 90). 

-* * * § „ „ „ "1824 (5 Geo. 4, c. Ill), 

,, ,, and Judgments Act, 1860 (23 & 2^4 Viet. c. 115). 

,, Estates Paving Act, 1851 (14 & 15 Viet, o 95). 

■■ ,, Lands Act — 

1702 (1 Anne, c. 1). 1823 (4 Geo. 4, c. 18). 

1819 (59 Geo. 3, c. 94). 1825 (6 Geo. 4, c. 17). 

^ ,, Lands Acts, 1829 to 1894. 

,, ,, (Allotments) Act, 1831 (1 & 2 Will. 4, c. 59). 

- „ „ (Oopybold) Act, 1851 (14 & 15 Viet. c. 46). 

-* „ (Ireland) Act, 1822 (3 Geo. 4, c. 63). 

-- „ „ (Scotland) Act, 1832 (2 & 3 Wm. 4, c. 112). 

„ „ „ 1833 (3 & 4 Will. 4, c. 69). 

** „ „ „ 1835 (5 & 6 Will. 4, c. 58). 

,, Office Acts (40 & 41 Viet. c. 2 ; 53 & 54 Viet. c. 2). 
f ,, Pensioners Disqualification Act, 1715 (1 Geo. 1, stat. 2, 
c. 56). 

,, Pre-emption of Lead Ore Act, 1815 (55 Geo. 3,^0. 134). 

,, Private Estates Act, 1880 (39 40 Viet, c, 88), 

,, Pevenues (Colonies) Act, 1852 (15 & 16 Viet. c. 39). 

,, Suits Act, 1769 (9 Geo. 3, c. 16). 

- „ „ „ 1855 (18 & 19 Viet. c. 90). 

- „ „ „ 1861 (24 & 25 Viet. c. 62). 

,, ,, (Isle of Man) Act, 1862 (25 & 26 Viet. c. 14). 

” „ „ (Scotland) Act, 1857 (20 & 21 Viet. c. 44). 

•* Cruelty to Animals Act, 1849 (12 & 13 Viet. c. 92). 

„ „ „ 1854 (17 & 18 Viet. c. 60). 

§ „ „ „ 1876 (39 & 40 Viet. c. 77). 

,, ,, (Scotland) Act, 1850 (13 & 14 Viet. c. 92). 

■■ Custody of Infants Act, 1873 (36 & 37 Viet. c. 12). 

■* Customs Act, 1842 (5 & 6 Viet. c. 47). 

„ „ 1849 (12 & 13 Viet. c. 90). 

,, (j^^endment) Act, 1842 (5 & 6 Viet. c. 56). 

§ ,, Consolidation Act, 1876 (39 & 40 Viet. c. 36). 

,, (Eepeal) Act, 1833 (3 & 4 Will. 4, c. 50). 

" Custos Eotulorum (Ireland) Act, 1831 (1 & 2 Will. 4, c. 17). 

■■ Cutlery Trade Act, 1819 (59 Geo. 3, c. 7). 


t 


Dean and New Eorests Act, 1808 (48 Geo. 3, c. 72). 

,, Eorest Act, 1667 (19 & 20 Chas. 2, c. 8). 

,, ,, (Mines) Act, 1838 (1 & 2 Viet. c. 43). 

Debtors Act, 1869 (32 & 33 Viet. c. 62), 

„ „ 1878 (41 & 42 Viet. c. 54). 

,, Imprisonment Act, 1758 (32 Geo. 2, c. 28). 

,, (Ireland) Act, 1840 (3 & 4 Viet. c. 105). 

„ „ „ 1872 (35 & 36 Viet. c. 57). See 41 & 42 Viet, 

c. 54. 

,, (Scotland) Act, 1838 (1 & 2 Viet. c. 114). 


* Eepealed. 

t Giyen by the Short Titles Act, 1896. 

U Collective title given by or under the Short Titles Act, 1896. 

§ Given by the Act. 
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Debts Eecoyery Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 47) 

■* „ „ „ 1839 (2 &3 Yict.c. 60). " 

-* „ „ „ 1848 (11 & 12^Yict.e.87). 

,, Securities (Gotland) Act, 1856 (19 & 20 Yict. c. 91). 

Be CatalUs Felonum {stat incert. temp.), 1 Eev. Statt. (2nd ed.), 3’4. 
§ Declaration of Title Act, 1862 (25 <& 26 Yict. c. 67). 

Be Bonis Conditionalihus, statutum de (3 Edw. 1, Stat. West. 2, c. 1). 
^ Defence Acts, 1842 to 1873. 

" Demise of the Crown Act, 1727 (1 Geo. 2, stat. 1, c. 5). 

„ „ 1830 (11 Geo.4& 1 Wm.4,c.43). 

t „ 1837 (7 Will.4&lYict.c. 31). 

Denison’s Act (18 & 19 Yict. c. 34). 

Denman’s (Hon. G.) Act (28 <& 29 Yict. c. 18). 

,, (Lord) Act (6 & 7 Yict. c. 85). 

•• Deputy-Speaker Act, 1855 (18 & 19 Yict. c. 84). 

•• Deserted Tenements Act, 1817 (57 Geo. 3, c. 52). 

-- Destruction of Property (Scotland) Act, 1789 (29 Geo. 3, c. 46). 

■■ Detached Portions of Counties (Deland) Act, 1871 (34 & 35 Yict. 
c. 106). 

*' Diocesan Boundaries Act, 1872(35 &36 Yict. c. 14). 

Diplomatic Privileges Act, 1708 (7 Anne, c. 12). 

■* Discharged Prisoners Aid Act, 1862 (25 & 26 Yict. c. 44). 

Diseases of Animals Acts, 1894 to 1903 (57 & 58 Yict. c. 57; 59 & 
60 Yict. c. 14 (see sect. 3) ; 3 Edw. 7, c. 43 (see sect. 5) ). 

*' Disorderly Houses Act, 1751 (25 Geo. 2, c. 36). 

„ „ „ 1818 (58 Geo. 3, c. 70). 

’* Dissenters (Ireland) Act, 1817 (57 Geo. 3, c. 70). 

■* Distress Costs Act, 1817 (57 Geo. 3, c. 93). 

„ „ „ 1827 (7 & 8 Geo. 4, c. 17). 

,, for Eates Act, 1849 (12 & 13 Yict. c. 14). 

,, for Eent Act, 1737 (11 Geo. 2, c. 19). 

■■ Distribution, Statute of (1670, 22 & 23 Chas. 2, c. 10) ; 1 Eev. Statt. 
(2nd ed.), 657. 

Disused Public Buildings (Ireland) Act, 1808 (48 Geo. 3, c, 113). 

" Division of Counties Act, 1828 (9 Geo. 4, c. 43). 

** Divorce Bills Evidence Act, 1820 (1 Geo. 4, c. 101). 

“ Dockyards, &c. Protection Act, 1772 (12 Geo. 3, c. 24). See 2 Steph. 
Hist. Cr. p. 293. 

Documentary Evidence Acts, 1868 to 1895. See 58 & 59 Yict. c. 9. 
Dog Licences Act, 1867 (30 & 31 Yict. c. 5). 

*■ Dogs Act, 4865 (28 & 29 Yict. c. 60). 

,, (Ireland) Act, 1862 (25 & 26 Yict. c. 59). 

** „ „ „ 1867 (30 & 31 Yict. c. 116). 

” (Scotland) Act, 1863 (26 & 27 Yict. c. 100). 

•• DomicHe Act, 1861 (24 & 25 Yict. c. 121). 

Bonis conditionalihus^ statutum de (3 Edw. 1, Stat, West. 2, c. 1); 1 
Eev. Statt. (2nd ed.), 18. 

Eepealed. 

t Given "by the Short Titles Act, 1896. 

i Collective title given hy or under the Short Titles Act, 1896. 

§ Given by the Act. 
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'• f 

^ Drainage and Navigation (Ireland) Acts, 1842 to 1857. 

,, and Improvement ()f Lands (Ireland) Acts, 1863 to 1892. 
See 59 & 60 Yict. c. 14. ^ 

*-r Dramatic Oopyriglit Act, 1833 (3 & 4 Will. 4, c. 15). 

'■ Dronly Lund Act, 1838 (1 & 2 Yict. c. 89). 

” Dublin Collector G-eneral of Dates Act, 1870 (33 & 34 Yict. c. 11). 

,, Corporation Act, 1849 (12 & 13 Yict. c. 85). 

„ „ „ 1850 (13 & 14 Yict. c. 81). 

f ,, Justices Act, 1824 (5 Geo. 4, c. 102). 

„ „ 1840 (3 & 4 Yict. c. 103). 

f ,, Police Magistrates Act, 1808 (48 Geo. 3, c. 140). 
f ,, Eevising Barristers Act, 1857 (20 & 21 Yict. c. 68). 
f ,, ,, ,, ,, 1861 (24 & 25 Yict. c. 56). 

f Duchy of Cornwall Act, 1824 (5 Geo. 4, c. 78). 

,, ,, Management Acts, 1863 — 1893 (26 & 27 Yict. 

c. 49 ; 31 & 32 Yict. c. 35 ; 56 & 57 Yict. c. 20). 
f Durham Chancery Act (32 & 33 Yict. c. 84). 

% Durham County Palatine Acts, 1836 to 1889. 

t » » 

1836 (6 & 7 Wm. 4, c. 29). 1842 (5 & 6 Viet. c. 24). 

1837 (7 Will. 4 & 1 Viet. c. 25). 1848 (11 & 12 Viet. c. 113). 

1839 (2 & 3 Viet. c. 78). 1867 (30 & 31 Viet. e. 95). 

Duties on Offices Act, 1825 (6 Geo. 4, c. 9). 

,, ,, and Pensions Act, 1836 (6 & 7 Will. 4, c. 97). 

'• Dyeing Trade (Brands) Act, 1783 (23 Geo. 3, c. 15). 


I Earldom of Mar Destitution Act, 1885 (48 & 49 Yict. c. 48). 

*• East India Annuity Eunds Act, 1874 (37 & 38 Yict. c. 12). 

•• East India Company Act — 

1770 (10 Geo. 3, c. 47). 1786 (26 Geo. 3, c. 57). 

1772 (13 Geo. 3, c. 63). 1793 (33 Geo. 3, c. 52). 

1780 (21 Geo. 3, c. 70). 1797 (37 Geo. 3, c. 142). 

1784 (24 Geo. 3, sees. 2, c. 25). 1813 (53 Geo. 3, c. 155). 
f East India Company Bonds Act, 1811 (51 Geo. 3, c. 64). 
if „ „ ^ Money Acts, 1786 to 1858 (59 & 60 Yict. c. 14), 

viz. : — 

1786 (26 Geo. 3, c. 62). 1793 (33 Geo. 3, c. 47). 

1788 (28 Geo. 3, c. 29). 1794 (34 Geo. 3, c. 41). 

1789 (29 Geo. 3, c. 65). 1811 (51 Geo. 3, c. 64). 

1791 (31 Geo. 3, c. 11). 1858 (21 & 22 Yicf. c. 3). 

f East India Contracts Act, 1870 (33 & 34 Yict. c. 59). 
t ,, Loans Act, 1858 (21 & 22 Yict. c. 3). 

if „ ,, Acts, 1859 to 1893. 

t ,, Officers Act, 1826 (7 Geo. 4, c. 56). 

f East Indian Dailways (Eedemption of Annuities) Act, 1879 (42 & 43 
Yict. c. 43). 

* Eepealed. 

t G-iven by tbe Short Titles Act, 1896 . 

ir Collective title given by or under the Short Titles Act, 1896 . 

§ Given by the Act. 
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^ Ecclesiastical Commissioners Acts, 1840 to 188*5. 
f „ Corporation Act, 183^ (2 & 3 'Will. 4, c. 80). 

^ „ Cpnfts Acts, 1787 to 1860. 59 & 60 Tict. c. 14. 

-f- ,, Dilapidations Act, 1872 (35 k 36 Viet. c. 96). 

I „ Eees Act, 1867 (30 & 31 Yict. c. 135). 

§ „ ,, 1875 (38 & 39 Viet. c. 76). 

I ,, Houses of Residence Act, 1842 (5 & 6 Viet. c. 26). 

,, Jurisdiction Act, 1847 (10 k 11 Viet. c. 98). 
j) >? jj 1858 (21 k 22 Viet, c, 50). 

,, Leases Act — 

1765 (5 Geo. 3, c. 17). 1836 (6 & 7 WiU. 4, c. 20). 

1800 (39 & 40 Geo. 3, c. 41). 1842 (5 & 6 Viet. c. 27). 

-j- Ecclesiastical Leases Act, 1861 (24 k 25 Viet. c. 105). 

t ,, ,, 1862 (25 k 26 Viet. c. 52). 

t ,, 5 , „ 1865 (28 & 29 Viet. c. 57). 

t ,, ,, Amendment Act, 1836 (6 & 7 Will. 4, c. 64). 

f ,, , Leasing Act, 1842 (5 & 6 Viet. c. 108). 

•j- ,, " Proctors (Ireland) Act, 1814 (54 Geo. 3, c. 68). 

•j* ,, Suits Act, 1787 (27 Geo. 3, c. 44), 

^ ,, Titles Act (14 k 15 Viet. c. 60). 

t ,, „ 1871 (34 & 35 Viet. c. 53). 

f Education Department Act, 1856 (19 & 20 Viet. c. 116). 

^ ,, (Scotland) Acts, 1892 to 1893. 

■' Ejectment and Distress (Ireland) Act, 1846 (9 k 10 Viet. c. 111). 

Elders’ Widows Fund (India) Act, 1878 (41 k 42 Viet. c. 47). 

*' Election Commissioners Act, 1852 (15 k 16 Viet. c. 57). 

'• Elections Fraudulent Conveyances Act, 1711 (10 Anne, c. 31). 

,, in Recess Act, 1863 (26 & 27 Viet. c. 20). 

,, (Heland) Act, 1862 (25 k 26 Viet. c. 92). 

^ Elementary Education Acts, 1870 to 1893. 

EllenborougL’s (Lord) Act (43 Geo. 3, c. 59). 

** Elver Fishing Act, 1876 (39 & 40 Viet. c. 34). 

Embezzlement by Collectors Act, 1810 (50 Geo. 3, c. 59). 

^ Endowed Schools Acts, 1869 to 1889. 

,, ,, (Ireland) Act, 1813 (53 Geo. 3, c. 107). 

„ „ „ 1822 (3 Geo. 4, c. 79). 

„ ,, „ 1830 (11 Geo. 4 k 1 Will. 4, c. 56). 

'■ Engraving Copyright Act, 1734 (8 Geo. 2, c. 13). 

„ „ 1766 (7 Geo. 3, c. 38). 

^ Entail Acts (Scotland), 
f ,, Act, 1685 (c. 26, Scots Act), 
f Episcopal and Capitular Estates Act — 

1851 (14 & 15 Viet. c. 104). 1859 (22 k 23 Viet. c. 46). 

1854 (17 & 18 Viet. c. 116). 1861 (24 & 25 Viet. c. 131). 

" Episcopal Church (Scotland) Act, 1864 (27 k 28 Viet. c. 94). 

" Erasures in Deeds (Scotland) Act, 1836 (6 k 7 Will. 4, c. 33). 

^ Essoins, Statute of (12 Edw. 2, stat. 2). 

" Estreats Act, 1716 (3 Geo. 1, c. 15), 

■■ European Forces (India) Act, 1860 (23 k 24 Viet. c. 100). 

■■ Eviction (Ireland) Act, 1848 (11 & 12 Viet. c. 47). 

♦ Repealed. 

t Given by the Short Titles Act, 1896. 

H Collective title given by or under the Short Titles Act, 1896. 

§ Given by the Act. 
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^ Evidence Acts, 1806 to 1895. 

*1* * * § j(^ct~~“ ^ 

”l843 (6 & 7 Yict.rc. 85), 1851 (14 & 1^ "^ct. c. 99). 

" 1845 (8 & 9 Yict. c. 113). 1877 (40 & 41 Yict. c. 14). 

rf Evidence Amendment Act, 1853 (16 & 17 Yict. c. 83). 

,, by Commission Act, 1859 (22 Yict. c. 20). 

,, (Ireland) Act, 1815 (55 Geo. 3, c. 157). 

,, on Commission Act, 1831 (1 Will. 4, c. 22). 

,, (Scotland) Act, 1840 (3 & 4 Yict. c. 59). 

„ „ 1852 (15 & 16 Yict. c. 27). 

„ „ „ 1853 (16 & 17 Yict. c. 20). 

Exchequer and Audit Department Acts, 1866 and 1889. See 52 & 53 
Yict. c. 31. 

,, and Treasury Bills Acts, 1866 and 1877. See 40 & 41 Yict. 
c. 2. 

„ Bills Act, 1800 (39 & 40 Geo. 3, c. 109). 

,, Bills and Bonds Act, 1866 (29 & 30 Yict. c. 25). 

,, Chamber (Ireland) Act, 1820 (1 Geo. 4, c. 68)^ 

,, Court Act, 1842 (5 & 6 Yict. c. 86). 

„ ,, (Scotland) Act, 1707 (6 Anne, c. 53). 

,, ,, „ ,, 1834 (4 & 5 Will. 4, c. 16). 

,, Extra Eeceipts Act, 1868 (31 & 32 Yict. c. 9). 

„ Statutes of the {incert, temp.\ 1 Eev. Statt. (2nd ed.), 74. 
f Excise Act — 

1828 (9 Geo. 4, c. 44). 1840 (3 & 4 Yict. c. 17). 

1834 (4 & 5 Wm. 4, c. 75). 1848 (11 & 12 Yict. c. 118). 

1835 (5 & 6 wm. 4, c. 39). 1860 (23 & 24 Yict. c. 113). 

” Excise Declarations Act, 1831 (1 & 2 Wm. 4, c. 4). 

,, Drawback Act, 1817 (57 Geo. 3, c. 87). 

„ Licences Act, 1825 (6 Geo, 4, c. 81). 

,, Management Act, 1827 (7 & 8 Geo. 4, c. 53). 

'* „ „ 1834 (4 & 5 wm. 4, c. 51). 

jj 1841 (4 & 5 Yict. c. 20). 

„ on Spirits Act, 1860 (23 & 24 Yict. c. 129). 

,, Permit Act, 1832 (2 & 3 Wm. 4, c. 16). 

■■ Exclusive Trading (Ireland) Act, 1846 (9 & 10 Yict. c. 76). 

'* Execution Act, 1844 (7 & 8 Yict. c. 96). 

„ (Ireland) Act, 1848 (11 & 12 Yict. c. 28). 

„ of Sentence (Scotland) Act, 1729 (3 Geo. 2, c. 32). 
f Executors Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 40). 

Exemption from Impressment Act, 1739 (13 Geo. 2, c. 17). 

I Exports Act, 1786 (26 Geo. 3, c. 40). 
t „ 1787 (27 Geo. 3, c. 31). 

Extenta manerii (4 Edw. 1). 
t Extents in Aid Act, 1817 (57 Geo. 3, c. 117). 
f Extra-Parochial Places Act, 1857 (20 Yict. c. 19). 

§ Paetory and Workshop Act, 1901 (1 Edw. 7, c. 22). 

§ Falsification of Accounts Act, 1875 (38 & 39 Yict. c. 24). 

* Eepealed. 

t Given by the Short Titles Act, 1896. 

y CoUective title given by or under the Short Titles Act, 1896. 

§ Given by the Act. 
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■■ Fatal Accidents Act, 1846 (9 & 10 Viet. c. 93). 

,, n !. 1864(27 & 28 Yict.c. 95). 

Fee Farm Bents (Ireland) Act, 1851 (14 & 15, Viet. e. 20). 

■■ Fees for Pardons’ Act, 1818 (68 Geo. 3, c. 29). ' ’ ' 

■■ Felony and Piracy Act, 1772 (12 Geo. 3, c. 20) 

„ Act, 1819 (59 Geo. 3, c. 27). 

- „ „ 1841 (4 & 5 Viet. c. 22). 

■■ Fever Hospitals (Ireland) Act, 1834 (4 & 5 Will. 4, e. 46). 

•- Fine Arts Copyright Act, 1862 (25 & 26 Viet. c. 68).' 

•• Fines Act, 1833 (3 & 4 'WiU. 4, c. 99). 

„ by Justices Act, 1801 (41 Geo. 3, e. 85). 

,, and Eecoveries Act, 1833 (3 & 4 WiU. 4, e. 74). 

** ,, ti ,, 1842 (5 & 6 Viet. c. 32). 

,, ,, (Ireland) Act, 1834 (4 & 5 WUl. 4, c. 92). 

Statute of 1 27Edw. 1. See 2 Beeves, Hist. 

Finihus levatis^ statutiim de, ) Eng. Law, p. 131. 

Einlay’s Act (53 & 54: Viet. c. 44). 

f Eires Preveittion (Metropolis) Act, 1774 (14 Greo. 3, c. 78). Eut see 

ante, pp. 384, 454. 

*[’ jj jj j? 1/85 (25 Greo. 3, c. 77). 

*1’ n >7 1838 (1 & 2 Viet. c. 75). 

i Eish. Carnage Act, 1762 (2 Geo. 3, c. 15). 
f Eislieries Act, 1824 (5 Geo. 4, c. 64). 

„ (Mand) Acts, 1842 to 1898. See 59 & 60 Viet. c. 14, 
Sch. ii. ; 61 & 62 Viet. c. 28. 

,, (Ireland) Act, 1846 (9 & 10 Viet. c. 3). 

,, (Scotland) Act, 1726 (13 Geo. 1, c. 30). 

„ ,, ,, 1756 (29 Geo. 3, c. 23). 

,, j, ,5 1830 (11 Geo. 4 & 1 Will. 4, c. 54). 

^ Eive Mile Act (35 Eliz. c. 2). 

f Elax and Hemp Seed (Ireland) Act, 1810 (50 Geo. 3, c. 82). 

^ Eleet Marriages Act (26 Geo. 2, c. 33). 

Eorbes Mackenzie Act (16 & 17 Viet. c. 57). 

Eorcible Entries, Statutes of (5 Eich. 2, c. 7 ; 15 Eick. 2, c. 2). 

§ Eoreign Jurisdiction Act, 1890 (53 & 54 Viet. c. 37). 

f ,, Law Ascertainment Act, 1861 (24 & 25 Viet. c. 11). 

§ ,, Marriage Act, 1892 (55 & 56 Viet. c. 23). 

f ,, Protestants Naturalisation Act, 1708 (7 Anne, c. 5). 

f ,, Tribunals Evidence Act, 1856 (19 & 20 Viet. c. 113). 

Foresta, Charta de (25 Edw. 1). 

,, Ordinatio de (34 Edw. 1). 

Eorfeiture Act, 1870 (33 & 34 Viet. c. 23). 

7 Eorgery Act, 1830 (11 Geo. 4 & 1 WHl, 4, c. 66). 

I, „ 1837 (7 Will. 4 & 1 Viet, c. 84). 

„ „ 1861 (24 & 25 Viet. c. 98). 

,, of Eoreign Bills Act, 1803 (43 Geo. 3, c. 139). 

Eorrest Eulton’s Act (50 & 51 Viet. c. 21). 

Eox’s Act (32 Geo. 3, c. 60), Libel. 


* Eepealed. 

t Q-iveiL by the Short Titles Act, 1896. 

Collective title given by or under the Short Titles Act, 1896. 
§ Q-iven by the Act. 
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I 

f Frauds by Worknien Act, 1748 (22 Geo. 2, e. 27)- 
t „ „ „ 1777 (17 Geo. 3, c. 56). 

t „ Statute of (1677, 29 Chas. 2, c. 3) ; 1 '■Eev. Statt. (2nd ed.), 
^ 663. ^ 

r ^ Fraudulent Bailee Act (20 & 21 Yict, c. 54). 

'j' ,, Bankrupts (Scotland) Act, 1827 (7 & 8 Geo. 4, c. 20). 

,, Devises, Statute of (11 Geo. 4 & 1 Will. 4, c. 47). 
f Freemen (Admission) Act, 1763 (3 Geo. 3, c. 15). 
j Freight for Treasure Act, 1819 (59 Geo. 3, c. 25). 

^ Freshwater Fisheries Acts, 1878 to 1886. See 49 & 50 Yict. c. 2. 
Friendly Societies Act — 

t 1850 (13 & 14 Yict. c. 115). ^ 1854 (17 & 18 Yict. c. 56). 

1852 (15 & 16 Yict. c. 65). § 1896 (59 & 60 Yict. c. 25). 

f Frivolous Arrests Act, 1725 (12 Geo. 1, c. 29). 

§ Fugitive Offenders Act, 1881 (44 & 45 Yict. c. 69). 


Gagging Acts, The (60 Geo. 3 & 1 Geo. 4, cc. 1, 2,^' 4^ 6,^ 8, 9^). 
f Galashiels Act, 1867 (30 & 31 Yict. c. 85). 

Gambling Act (14 Geo. 3, c. 48). 

" Game Act, 1831 (1 & 2 Will. 4, c. 32). 

,, Certificates (Ireland) Act, 1842 (5 & 6 Yict. c. 81). 

,, Licences Act, 1860 (23 & 24 Yict. c. 90). 

,, (Scotland) Act, 1772 (3 Geo. 3, c. 54). 

„ „ 1832 (2 & 3 Wm. 4, c. 38). 

,, Trespass Act, 1864 (27 & 28 Yict. c. 67). 

*' Gaming Act — 

1710 (9 Anne, c. 19). 1802 (42 Geo. 3, c. 119). 

1738 (12 Geo. 2, c. 28). 1835 (5 & 6 WiU. 4, c. 41). 

1739 (13 Geo. 2, c. 19). 1845 (8 & 9 Yict. c. 109). 

1744 (18 Geo. 2, c. 34). § 1892 (55 & 56 Yict. c. 9). 

f Gaming Houses Act, 1854 (17 & 18 Yict. c. 38). 
t Gaol Fees Abolition Act, 1815 (55 Geo. 3, c. 50). 
j ,, ,, „ ,, 1845 (8 & 9 Yict. c. 114). 

t ,, „ ,, (Ireland) Act, 1821 (1 & 2 Geo. 4, c. 77). 

f ,, Sessions Act, 1824 (5 Geo. 4, c. 12). 
f Garrotters Act, 1863 (26 & 27 Yict. c. 44). 

Gavelet, Statute of (10 Edw. 2). 

§ General Prisons (Ireland) Act, 1877 (40 & 41 Yict, c. 49). 
f „ Eegister Office Act, 1852 (15 & 16 Yict. c. 25). 
f Geological Survey Act, 1845 (8 & 9 Yict. c. 63). 

Gifts for Churches Act, 1803 (43 Geo. 3, c. 108). 
t „ „ „ 1811 (51 Geo. 3, c. 115). 

Gilbert Acts (17 Geo. 3, c. 53 ; 21 Geo. 3, c. 66 (Clergy) ; 22 Geo. 3, 
c. 83 (Poor)), 
f Glebe Exchange Act — 

1815 (55 Geo. 3, c. 147). 1820 (1 Geo. 4, c. 6). 

1816\66 Geo. 3, c. 52). 1825 (6 Geo. 4, c. 8). 

^ Gloucester^tatute of (6 Edw. 1). 

* EepeMed. 

t GivenW the Short Titles Act, 1896. 

IT CoUectfive title given by or xinder the Short Titles Act, 1896. 

§ Given the Act, 
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» 

” Gold and Silver Thread Act, 1741 (15 Geo. 2, d. 20). 

57 5 ? j} 1788 (26 Geo. 3, c. 7). 

„ ,, .Whres Act, 1844 (7 & 8 Vic^^. c. 22). 

5 5 5 » 55 55 1854 (17 Su 18 Vlct. c. 96). 

,, Plate (Standard) Act, 1798 (38 Geo. 3, c. 60). 

Gordon’s (Lord) Act (31 & 32 Yict. c. 100, S.). 

^ Government Annuities Acts, 1829 to 1888. 
t 55 Offices Security Act, 1810 (50 Geo. 3, c. 85). 

5 5 5 5 5 5 5 5 1 836 (6 & 7 Will. 4, c. 28). 

t 55 55 55 55 1 838 (l & 2 Vict. c. 61). 

f , , of India Act — 

1800 (39 & 40 Geo. 3, c. 79). 1859 (22 & 23 Yict. c. 41). 

1833 (3 & 4 Will. 4, c. 85). 1865 (28 & 29 Yict. c. 17). 

1853 (16 & 17 Yict. c. 95). 1869 (32 & 33 Yict. c. 97). 

1854 (17 & 18 Yict. c. 77). 1870 (33 & 34 Yict. c. 3). 

1858 (^21 & 22 Yict. c. 106). See Ilbert, Government of India. 

f Grammar Sciiool Act, 1840 (3,& 4 Yict. c. 77). 
f Grand Juries Act, 1856 (19 & 20 Yict. c. 54). 

^ ,, ,, (Ireland) Acts, 1816 to 1895. 

f ,, Jury Cess (Dublin) Act, 1838 (1 & 2 Yict. c. 51). 

t ,, ,, ,, Act, 1846 (9 & 10 Yict. c. 60). 

t „ „ „ „ 1848 (11 & 12 Yict. c. 26). 

t „ „ „ (Ireland) Act, 1857 (20 & 21 Yict. c. 7). 

§ Great Seal Act, 1880 (43 & 44 Yict. c. 10). 

Greaves’ Acts. The Criminal Law Consolidation Acts of 1861 (24 & 
25 Yict. cc. 94 — 100). 

f Greek Loan Act, 1864 (27 & 28 Yict. c. 40). 

§ „ „ „ 1898 (61 & 62 Yict. c. 4). 

§ ,, Marriages Act, 1884 (47 & 48 Yict. c. 20). 

^ Greenwich Hospital Acts, 1865 to 1898 (61 & 62 Yict. c. 24). 
f Guardians (Ireland) Act, 1849 (12 & 13 Yict. c. 4). 

Gurney’s (Eussell) Acts (30 & 31 Yict. c. 35 ; 31 & 32 Yict. c. 116). 


f Habeas Corpus Act — 

1679 (31 Chas. 2, c. 2, 1 Eev. 1804 (44 Geo. 3, c. 1Q2). 

Statt. 2nd ed. 672). 1816 (56 Geo. 3, c. 100). 

1803 (43 Geo. 3. c. 140). 1862 (25 & 26 Yict. c. 20). 

§' Hallmarking of Foreign Plate Act, 1904 (4 Edw. 7, c. 6). 

Hall’s (Sir Benjamin) Act (18 & 19 Yict. c. 120). 

Harbours Act, 1745 (19 Geo. 2, c. 22). 

1814(54 Geo. 3, c. 159). 

„ Transfer Act, 1865 (28 & 29 Yict. c. 100). 
t Hard Labour Act, 1822 (3 Geo. 4, c. 114). 

-j- ■ ,, (Ireland) Act, 1826 (7 Geo. 4, c. 9). 

Hardwicke’s (Lord) Act (26 Geo. 2, c. 33). See He M^Lou^hh^i^s 
Estate (1878), 1 L. B. Ir. 421. 

t Hares Act, 1848 (11 & 12 Yict. c. 29). ^ 
f ,, (Scotland) Act, 1848 (11 & 12 Yict. c. 30). 


* Repealed. 

t Given by the Short Titles Act, 1896. _ ^ 

II Collective title given by or under the Short Titles Act, 1896. 
{ Given by the Act. 
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Harter Act (U.S.). See 7;iie Rodney, (1900) P. 112; Bolell v. 
Steamship Rossmore Co., (1895) 2 408. 

, Hawkesbnry Acts. * * * § See Campbell v. Stein (1818(), 3 Eng. Eep. 1418. 
f Hay and Straw Act, 1796 (36 Geo. 3, c. 88). 
f „ „ „ 1834 (4 & 5 Will. 4, c. 21). 

f „ „ „ 1856 (19 & 20 Viet. c. 114). 

f Heir Apparents’ Establisliments Act, 1795 (35 Geo. 3, c. 125). 
f Heritable Jurisdictions (Scotland) Act, 1746 (20 Geo. 2, c. 43). 
*!*•,, Securities (Scotland) Act, 1860 (23 & 24 Viet. c. 80), 

^ Herring Fisheries (Scotland) Acts, 1771 (a) to 1890. 
f ,, Fishery Act, 1851 (14 & 15 Viet. c. 26). 

Hibernim, Ordinatio cle statu (31 Edw. 3, stat. 4). 

,, Statutum de coheredibus Hen. 3). 
f Highlands (Services) Act, 1715 (1 Geo. 1, stat. 2, c. 54). 

^ Highway Acts, 1835 to 1885. 

,, (Eailway Crossings) Act, 1839 (2 & 3 Vi6t. c. 45). 

,, (Scotland) Act, 1718 (5 Geo. 1, c. 30). 

„ „ „ 1771 (11 Geo. 3, c. 53). 

Hinde Palmer’s Act (32 & 33 Viet. c. 46). Vide ante, p. 189 n. 
Hobhouse’s Act(l & 2 Will. 4, c. 60). 

Hogarth Act (8 Geo. 2, c. 13). 

Home Drummond Act (9 Geo. 4, c. 58). 

Hop Trade Act, 1800 (39 & 40 Geo. 3, c. 81). 

„ „ 1814(54Geo. 3, c. 123). 

Horne Tooke’s Act (41 Geo. 3, c. 63). 

'■ Hosiery Act, 1843 (6 & 7 Viet. c. 40). 

„ „ 1845 (8 & 9 Viet. c. 77). 

•• Hospitals (Ireland) Act, 1818 (58 Geo. 3, c. 47). 

^ House of Com m ons (Disqualifications) Acts, 1715 to 1821 — 
t 1715 (1 Geo. 1, stat. 2, c. 56). f 1812 (52 Geo. 3, c. 144). 

1741 (15 Geo. 2, c. 22). f (^4 Geo. 3, c. 16). 

- 1782 (22 Geo. 3, c. 45). f 1^21 (1 & 2 Geo. 4, c. 44). 

t 1801 (41 Geo. 3, cc. 52, 53). 

f House of Commons (Offices) Act — 

1812 (52 Geo. 3, c. 11). 1849 (12 & 13 Viet. c. 72). 

1846 (9 & 10 Viet. c. 77). 1856 (19 & 20 Viet. c. 1). 

" House of Commons (Officers) Act, 1834 (4 & 5 Will. 4, c. JO). 

„ ,, (Speaker) Act, 1832 (2 & 3 Will. 4, c. 105). 

„ „ (Vacation of Seats) Act, 1864 (27 & 28 Vict.c. 34). 

f House Tax Act — 

1803 (43 Geo. 3, c. 161). 1832 (2 & 3 Wm. 4, c. 113). 

1808 (48 Geo. 3, c. 55). 1834 (4 & 5 Will. 4, c, 19). 

1817 (57 Geo. 3, c. 25). 1851 (14 & 15 Viet. c. 36). 

1825 (6 Geo. 4, c. 7). 1871 (34 & 35 Viet. c. lOS). 

Housing of the Working Classes Acts, 1890 to 1903 (3 Edw. 7, 
c, 39, s. 17). 


(a) Misprinted 1821 in 59 & 60 Viet. c. 14, Sch. ii. 

* Eepealed. 

t Given by the Short Titles Act, 1896. ^ 

1[ Collective title given by or under the Short Titles Act, 1896. 

§ Given by the Act. 
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^ Short and Popular Titles, 

Ibbetson’s (Sir Selwin) Acts (32 & 3>3 Viet. c. 27 : 33 & 34 Yict. 
c. 29). , ■ 

f Illicit Distillation (Ireland) Act, 1831 (1 & 2 Will. 4, c. 55). 

,, „ 1857 (20 & 21 Viet. c. 40). 

,, n (Scotland) Act, 1822 (3 Geo. 4, c. 52). 

" niiisory Appointments Act, 1830 (11 Geo. 4 & 1 Will. 4, c. 46). 

** Imprisonment for Debt Act, 1827 (7 & 8 Geo. 4, c. 71). 

,, (Scotland) Act, 1856 (19 & 20 Yict. c. 46). 

f Improvement of Land Act, 1864 (27 & 28 Yict. c. 114). 
f Incitement to Mutiny Act, 1797 (37 Geo. 3, c. 70). See 2 Stepb. 
Hist. Or. Law, p. 293. 

f Inclosure Act — 

1756 (29 Geo. 2, c. 36). 1833 (3 & 4 Will. 4, c. 87). 

1757 (31 Geo. 2, c. 41). 1836 (6 & 7 WiU. 4, c. 115). 

1773 (13 Geo. 3, c. 81). 1840 (3 & 4 Yict. c. 31). 

1821 (1 & 2^Geo. 4, c. 43). 

^ Inclosure Acts, 1845 to 1882. 

f „ (Consolidation) Act, 1801 (41 Geo. 3, c. 109). 

f ,, and Drainage Eates Act, 1833 (3 & 4 Will. 4, c. 35), 

f Income Tax Acts — 

1842 (5 & 6 Yict. c. 35). 1859 (22 & 23 Yict. c. 18). 

1851 (14 & 15 Yict. c. 12). 1860 (23 & 24 Yict. c. 14). 

^ 1854 (17 & 18 Yict. c. 24). 

f Income Tax (Foreign Dividends) Act, 1842 (5 & 6 Yict. c. 80, s. 2). 

I ,, ,, (Insurance) Act, 1853 (16 & 17 Yict. c. 91). 

„ „ „ „ 1855 (18 & 19 Yict. c. 35). 

f Incumbents Act, 1868 (31 & 32 Yict. c. 117). 
f India Bisbops Act, 1842 (5 & 6 Yict. c. 119). 
f ,, Military Funds Act, 1866 (29 & 30 Yict. c. 18). 
f ,, (North-West Provinces) Act, 1835 (5 & 6 Will. 4, c. 52). 

f „ OfEcers’ Salaries Act, 1837 (7 Will. 4 & 1 Yict. c. 47). 

f ,, Salaries and Pensions Act (6 Geo. 4, c. 85). 

f ,, Stock Dividends Act, 1871 (34 & 35 Yict. c. 29). 

Indian Bishops and Courts Act, 1823 (4 Geo. 4, c. 71). 

-■ „ „ Act, 1871 (34 & 35 Yict. c. 62). 

,, Civil Service Act, 1861 (24 & 25 Yict. c. 54). 

,, Councils Act, 1869 (32 & 33 Yict. c. 98). 

*' „ „ „ 1871 (34 & 35 Yict. c. 34). 

" „ „ "" „ 1874 (37 & 38 Yict. c. 91). 

t’' „ High Courts Act, 1861 (24 & 25 Yict. c. 104). 

f „ „ 1865 (28 & 29 Yict. c. 15). 

f ,, Insolvency Act, 1848 (11 & 12 Yict. c. 21). 

,, Presidency Towns Act, 1815 (55 Geo. 3, c. 84). 

f ,, Prize Money Act, 1866 (29 & 30 Yict. c. 47). 

t „ „ „ 1868 (31 & 32 Yict. c. 37). 

f ,, Eailway Companies Act, 1868 (31 & 32 Yict. c. 26). 


* Eepealed. 

■? Given by the Short Titles Act, 1896. 

IF Collective title given by or under the Short Titles Act, 1896. 
J Given by the Act. 
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’• Indian Eailway Companies Act, 1873 (36 & 37 Yict. c. 43). 

,, Salaries and Pensions Act, 1825 (6 Ceo. 4, c. 85). 

,, Securities Act, 1860 (23 & 24 Viet. c. 5;. 

*t Indictable Offences Act, 1848 (11 & 12 Viet. c. 42), 

•j- „ „ (Ireland) Act, 1849 (12 & 13 Viet. c. 69). 

Inebriates Acts, 1879 to 1900. See 63 & 64 Viet. c. 28. 

'* * * § Infant Executors (Ireland) Act, 1818 (58 Geo. 3, c. 81). 

„ Felons Act, 1840 (3 & 4 Viet. c. 90). 

,, Marriage Act, 1860 (23 & 24 Viet. c. 83). 

Property Act, 1830 (11 Geo. 4 & 1 Will. 4, e. 65). 

„ „ (Ireland) Act, 1835 (5 & 6 Will. 4, c. 17). 

,, Settlements Act, 1855 (18 & 19 Viet. c. 43). 

*' Infeftment Act, 1845 (8 & 9 Viet. c. 35). 

Inferior Courts Act, 1779 (19 Geo. 3, c. 70). 

,, „ ,, 1844 (7 & 8 Viet. c. 19). 

„ „ Officers (Ireland) Act, 1858 (21 & 22 Viet. c. 52). 

'* Inheritance Act, 1833 (3 & 4 Will. 4, c. 106), 

Inland Eevenue Act, 1855 (18 & 19 Viet. c. 78). 

„ „ 1868 rSl & 32 Viet. c. 124). 

„ „ Board Act,' 1849 (12 & 13 Viet. c. 1). 

■' Innkeepers’ Liability Act, 1863 (26 &; 27 Viet. c. 41). 

” Insolvency Courts Act, 1835 (5 & 6 Will. 4, c. 42). 

^ International Copyiigbt Acts. 

§ Interpretation Act, 1889 (52 & 53 Viet. c. 63), post, Appendix C. 
f Intestate Moveable Succession (Scotland) Act, 1855 (18 & 19 Viet, 
c. 23). 

f Intestates Act, 1873 (36 & 37 Viet. c. 52). 

„ 1875 (38 & 39 Viet. c. 27). 

§ „ Estates Act, 1884 (47 & 48 Viet. c. 71). 

Intoxicating Liquors (Ireland) Act, 1815 (55 Geo. 3, c. 19). 

*• Irish Appeals Act, 1783 (23 Geo. 3, c. 28). 

*• Irish Charges Act, 1801 (41 Geo. 3, c. 32). 

,, Constabulary Act, 1847 (10 & 11 Viet. c. 100). 

^ Irish Valuation Acts.” And see 52 & 53 Viet. c. 63, s. 2^, post, 
Appendix C. 

f Isle of Man Purchase Act, 1765 (5 Geo. 3, c. 26). 

Isolation Hospitals Acts, 1893 and 1901. See 1 Edw. 7, c. 8. 


•' Jamaica Act, 1866 (29 & 30 Viet. c. 12). 

Loan Act, 1862 (25 & 26 Viet. c. 55). 

^ Jeofails, Statutes of (22 Edw. 4, c. 50 ; 32 Hen. 8, c. 30 j 37 Hen. 8, 
c. 6). See 3 Eeeves, Hist. Eng. Law, p. 309. 

Jervis’ Acts (11 & 12 Viet. cc. 42, 43, 44 ; and 18 & 19 Viet. c. 57). 
Jewry, Statutes of {de Judaismo^. Vide ante, p. 48. 
t Jews’ EeHef Act, 1858 (21 & 22 Viet. c. 49). 


* Eepealed. 

t G-iven t>y the Short Titles Act, 1896. 

IT Collective title given by or under the Short Titles Act, 1896. 

§ Given by the Act, 
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" Joint Stock Banks^Act, 1838 (1 & 2 Yict. c. 96). 

- „ ,, ,, „ 1856 (19 & 20 Viet. c. ICTO). 

" ,, „ ,, (Scotland) Act, 185’6 (19 & 20 Yict. c. 3). 

,, ,, Companies Act, 1840 (3 & 4 Yict. -s. 111). 

,, Tenancy (Ireland) Act, 1823 (4 Geo. 4, c. 36). 

Jointures, Statute of (11 Hen. 7, c. 20). 

•• Judgment of Death Act, 1823 (4 Geo. 4, c. 48). 

,, Mortgage (Ireland) Act, 1850 (13 & 14 Yict. c. 29). 

„ 1858 (21 & 22 Yict. c. 105). 

I Judgments Act — 

1838 (1 & 2 Yict. c. 110). 1855 (18 & 19 Yict. c. 15). 

1839 (2 & 3 Yict. c. 11). 1864 (27 & 28 Yict. c. 112). 

1840 (3 & 4 Yict. c. 82). 

*' Judgments (Ireland) Act, 1844 (7 & 8 Yict. c. 90). 

„ „ „ 1849 (12 & 13 Yict. c. 95). 

,, Eegistry (Ireland) Act, 1850 (13 & 14 Yict. c. 74). 

„ 1871 (34 & 35 Yict. c. 72). 

" Judges’ Lodgings (Ireland) Act, 1801 (41 Geo. 3, c. 88), 

„ „ Act, 1839 (2 & 3 Yict. c. 69). 

,, Pensions Act, 1799 (39 Geo. 3, c. 110). 

„ „ 1813 (53 Geo. 3, c. 153). 

„ 1825 (6 Geo. 4, c. 84). 

,, ,, (Ireland) Act, 1814 (54 Geo. 3, c. 95). 

*[- ,, ,, (Scotland) Act, 1808 (48 Geo. 3, c. 145). 

^ Judicature Acts, 1873 to 1899, See 62 & 63 Yict. c. 6, s. 2. 

„ (Ireland) Act, 1831 (1 & 2 YTU. 4, c. 31). 

^ „ „ Acts, 1877 to 1897 (60 & 61 Yict. c. 66). 

*■ Judicial Committee Act, 1833 (3 & 4Wi]I. 4, c.41). 

„ 1843 (6 & 7 Yict. c. 38). 

f „ ,, „ 1844 (7 & 8 Yict. c. 69). 

t „ Factors Act, 1849 (12 & 13 Yict. c. 51). 

'j- ,, Patifications (Scotland) Act, 1836 (6 & 7 Will. 4, c. 43). 

^ Juries Acts, 1825 to 1870. 

I ,, ,, 1825 (6 Geo. 4, c. 50), formerly called County Juries 

Act, 1825. 

§ „ „ 1862 (25 & 26 Yict. c. 107). 

§ „ ^,, 1870 (33 & 34 Yict. c. 77). 

^ ,, Detention Act, 1897 (60 & 61 Yict. c. 18). 

■]■ ,, (Ireland) Act, 1872 (35 & 36 Yict. c. 25). 

% „ „ Acts, 1871 to 1894. 

f ,, (LigMhouse Keepers’ Exemption) Act, 1869 (32 & 33 Yict. 
c. 36). 

t ,, (Scotland) Act, 1826 (7 Geo. 4, c. 8). 

^ „ „ Acts, 1745 to 1869. 

f Jurisdiction in Eating Act, 1877 (40 & 41 Yict. c. 11). 
f Jurors (Scotland) Act, 1745 (19 Geo. 2, c. 9). 
t ,, 1825 (6 Geo. 4, c. 22). 


* Eepealed. 

t G-iven by the Short Titles Act, 1896. 

II Collective title given by or under the Short Titles Act, 1896. 
§ Given by the Act. 
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f Jury Trials (Scotland) Act, 1815 (55 G-eo. 3, c. 42). 

-j* * * § ,, ,, ,, 1819 (59 Geo. 3, c. 35). 

t „ „ ^ „ 1837 (7 Wm. 4 (^1 Viet. c. 14) 

'f Justice Clerks’ Fees Act, 1753 (26 Geo. 2, c. 14). 

-j- ,, ,, ,, (Middlesex) Act, 1754 (27 Geo. 2, c. 16). 

Justices Act, 1753 (26 Geo. 2, c. 27). 

,, Commitment Act, 1741 (15 Geo. 2, c. 24). 

„ „ „ 1743 (17 Geo. 2, c. 5). 

,, (Ireland) Act, 1826 (7 Geo. 4, c. 61). 

*' " ,, ,, ,, 1842 (5 & 6 Viet. c. 46). 

„ „ ,, 1843 (6 & 7 Viet. c. 8), 

,, Jurisdiction Act, 1742 (16 Geo. 2, c. 18). 

„ „ „ 1852 (15 & 16 Viet. c. 38). 

„ Oaths Act, 1766 (7 Geo. 3, c. 9). 

,, of the Peace Small Debt (Scotland) Act, 1825 (6 Geo. 4, 

c. 48). 

t n ,, ,, „ n 1849 (12 & 13 

Viet. c. 34). 

,, Protection Act, 1803 (43 Geo. 3, c. 141). 

„ 1848 (11 & 12 Viet. c. 44). 

,, ,, (Ireland) Act, 1849 (12 & 13 Viet. c. 16). 

,, Qualification Act, 1871 (34 & 35 Viet. c. 18). 

„ „ „ 1875 (38 & 39 Viet, c, 54). 

^ „ „ Acts, 1731 to 1875. 

,, ,, (Scilly Islands) Act, 1834 (4 & 5 Will. 4, c. 43). 

,, Quorum Act, 1766 (7 Geo. 3, c. 21). 

„ (Scotland) Act, 1856 (19 & 20 Viet. c. 48). 

Justiciariis assignatis^ Statutum de {incert. temp.). See 2 Peeves, 
Hist. Eng. Law, 197. 

” Justiciary and Circuit Courts (Scotland) Act, 1783 (23 Geo. 3, c. 45). 
„ Courts (Scotland) Act, 1814 (54 Geo. 3, c. 67). 

,, Court (Scotland) Act, 1868 (31 & 32 Viet. c. 95). 

^ ,, Court (Scotland) Acts, 1873 to 1892. 

t „ (Scotland) Act, 1848 (11 & 12 Viet. c. 79). 


Keating’s Act (18 & 19 Viet. c. 67), 

Kenilworth, Statute of (51 & 52 Hen. 3). 

Kidnapping Act, 1872. Short title of 35 & 36 Viet. c. 19, s. 1, 
repealed by 38 & 39 Viet. c. 51, s. 11, and new title. Pacific 
Islanders Protection Acts, substituted by sect. 1 . 
f Kilmainham Hospital Pensions Commutation Act, 1813 (53 Geo. 3, 
c. 154). 

I King’s County Assizes Acts, 1832 (2 & 3 Will. 4, c. 60). 

Kingsdown’s (Lord) Act (24 & 25 Viet. c. 114). 

*■ KInsale Act, 1819 (59 Geo. 3, c. 84). 

■' Einackers Act, 1786 (26 Geo. 3, c. 71). 

„ „ 1844 (7 & 8 Viet. c. 87). 


* Bepealed. 

t Giyen by tbe Short Titles Act, 1896. 

t Collective title given by or under the Short Titles Act, 189^ 

§ Given by the Act. 
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H 


, t 

t 

t 


Labourers, Statute of (23 Edw. 3). See Eeeves, Hist. Com. Law, 
vol. 2, p. 455 ; vol. 3, p. 687. 

,, (Ireland) Act, 1860 (23 <2 24 Viet. c. 19). 

,, 1 . -A-cts, 1883 to 1896. And see 59 & 60 Viet, 

c. 14, Sob. ii. ' 

Lanark Prisons Act, 1868 (31 & 32 Viet. c. 50). 

Lancaster County Clerk Act, 1871 (34 & 36 Viet. o. 73). 

,, ,, Palatine Acts, 1794 to 1871. 

Land Drainage Act, 1845 (8 (St 9 Viet. e. 56). 

,, ,, ,, 1847 (10 & 11 Viet. c. 38). 

,, ,, (Eating) Act, 1743 (17 Geo. 2, c. 37). 

„ „ (Scotland) Act, 1847 (10 & 11 Viet. c. 113). 

,, Law (Ireland) Acts. But see 59 (St 60 Viet. o. 47, ss. 48, 50. 

„ Purebase (Ireland) Acts. And see 59 & 60 Viet. c. 47, ss. 48, 
50 ; 3 Edw. 7, c. 37, ss. 98, 100. 

,, Eegistry Act, 1862 (25 & 26 Viet. c. 63). 

Land Tax Acts — 

t 1797 (38 Geo. 3, c. 5). f 1834 (4 (Sc 5 Will. 4, c. 60). 

t 1813 (53 Geo. 8, c. 142). f 1842 (5 & 6 Viet. c. 37). 

t 1831 (1 & 2 Will. 4, c. 21). 

Land Tax Certificates Forgery Act, 1812 (52 Geo. 3, o. 143). 

,, Commissioners Act, 1798 (38 Geo. 3, c. 48). 

„ „ „ 1827 (7 & 8 Geo. 4, c. 75). 

„ „ „ 1828 (9 Geo. 4, c. 38). 

,, Perpetuation Act, 1798 (38 Geo. 3, c. 60). 

Land Tax Eedemption Act— 

1802 (42 Geo. 3, e. 116). 1817 (57 Geo. 3, c. 100). 

1803 (43 Geo. 3, c. 51). 1837 (7 WiU. 4 & 1 Viet. c. 17). 

1805 (45 Geo. 3, c. 77). * * * § 1838 (1 & 2 Viet. c. 58). 

1810 (50 Geo. 3, c. 58). 1853 (16 & 17 Viet. c. 74). 

1813 (53 Geo. 3, c. 123). 1853, No. 2 (16 & 17 Viet. c. 117). 

1814 (54 Geo. 3, c. 173). 

Land Tax Eedemption (Investment) Act, 1858 (16 & 17 Viet. c. 90). 
,, Transfer Act, 1875 (38 & 39 Viet. c. 87). 

„ „ „ 1897 (60 & 61 Viet. e. 65). 

,, ,, (Ireland) [Act, 1848] (11 & 12 Viet. c. 120). 

Landed Estates Court (Ireland) Act, 1858 (21 & 22 Viet. o. 72). 

„ „ „ „ „ 1861 (24 & 25 Viet. 0. 123). 

,, Property improvement (Ireland) Acts. 

Landlord and Tenant Act, 1709 (8 Anne, c. 18). 

„ „ 1730 (4 Geo. 2, c. 28). 

„ ,, „ 1851 (14 & 15 Viet. c. 25). 

„ „ (Ireland) Act, 1871 (34 & 35 Viet. c. 92). 

Lands Clauses Acts, in aU statutes passed after 1889 : — 

(1) As to England and Wales, 8 & 9 Viet. c. 18 ; 23 & 24 Viet, 
c. 106 ; 32 & 33 Viet. c. 18 ; 46 & 47 Viet. c. 15 ; and any 
Act for the time being in force amending tbem. 


* Eepealed. 

t Given by the Short Titles Act, 1896. 

11 CoHeotive title given by pr under the Short Titles Act, 1896. 

§ Given by the Act. 
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* Apj^endix B. 


(2) As to Scotlunud, 8 & 9 ^ lot. o. 19 ; 23 & 2-i Viet. c. 106 j and 

any Act for the time being in force amending them. 

(3) As to Ireland, 8 & 9 Yict. c. 18 ; 23 & 24 Viet. c. 97 ; 14 & 15 

Viet. c. 70 ; 27 & 28 Viet. c. 71 ; 31 & C2 Yict. c. 70 ; and 
any Act for the time being in force amending them. Int. 
Act, 1889 (c. 63), s. 2o,post, Ax^pendix 0. 
f Lands Valuation (Scotland) Act, 1854 (17 & 18 A'ict. c. 91). 
f „ ,, (Scotland) Act, 1857 (20 & 21 Yict. c. 58). 

,, Langdale’s (Lord) Act (7 Will. 4 A 1 Yict. c. 26 : WiUs). 
Larceny Act, 1861 (24 & 25 Yict. c. 96). 

„ „ 1868 (31 & 32 Yict. c. 116). 

„ „ 1896 (59 & 60 Yict. c. 52). 

,, ,, 1901 (1 Edw. 7, c. 10). 

„ Acts, 1861 to 1901. See 1 Edw. 7, c. 10, s. 24. 

Lascars Act, 1823 (4 Geo. 4, c. 80). 

Law Agents (Scotland) Act, 1873 (36 & 37 Yict. c. 63). 

,, Costs (Ireland) Act, 1823 (4 Geo. 4, c. 89). 

,, of Distress and Small Debts (Ireland) Act, 1893<{56 & 57 Yict. 
c. 36). 

,, of Property Amendment Act, 1859 (22 & 23 Yict. c. 35). 

,, „ „ „ 1860 (23 & 24 Yict. c. 38). 

„ Terms Act, 1830 (11 Geo. 4 & 1 WiU. 3, c. 70). 

,, ,, Explanation Act, 1830 (1 WiU. 4, c. 3). 

Leases Act, 1845 (8 & 9 Yict. c. 124). 

„ „ 1849 (12 & 13 Yict. c. 26). 

„ „ 1850 (13 & 14 Yict. e. 17). 

,, (Ireland) Act, 1846 (9 & 10 Yict. c. 112). 

Leasing Making (Scotland) Act, 1825 (6 Geo. 4, c. 47). 

Lecturers and Parish Clerks Act, 1844 (7 & 8 Yict. c. 59). 

Lectures Copyright Act, 1835 (5 & 6 WiU. 4, c. 65). 

Leeman’s Acts (30 & 31 Yict. c. 29 ; 34 A 35 Yict. c. 61). See Pm-y 
Y. Barnett (1885), 14 Q. B. D. 467. 
f Legacy Duty Act, 1796 (36 Geo. 3, c. 52). 

I „ ,, 1799 (39 Geo. 3, c. 73). 

\ „ „ 1805 (45 Geo. 3, c. 28). ' 

f Levy of Pines Act, 1822 (3 Geo. 4, c. 46). 
t „ „ 1823 (4 Geo. 4, c. 37). 

Libel Act, 1792 (32 Geo. 3, c. 60). 

„ 1843 (6 A 7 Yict. c. 96). 

1845 (8 A 9 Yict. c. 75). 

" Liberated Africans Act, 1853 (16 A 17 Yict. c. 86). 

'■ Liberties Act, 1836 (6 A 7 Will. 4, c. 87). 

1850 (13 A 14 Yict. c. 105). 

“ Liberty of Ely Act, 1837 (7 WiU. 4 A 1 Yict. c. 53). 

" Liberty of EeUgious Worship Act, 1855 (18 A 19 Yict. c. 86). 

“ Licensed Grocers (Ireland) Act, 1818 (58 Geo. 3, c. 57). 

% Licensing Acts, 1828 to 1902. See 2 Edw. 7, c. 28, s. 34 ; 4 Edw. 7, 
c. 23, s. 10 (1). 


^ Eepealed. 

t G-iven by the Short Titles Act, 1896. 

IF Collective title given by or under the Short Titles Act, 1896. 
§ Given by the Act. 



Sl/or^ ami Fojmlar Titles, 


585 


on 


t 


t 


t 


Licensing (Ireland) Acts, 1833 to 1881. 

,, (Scotland) Acts, 1828 to \887. 

Life Annuities Act* 1808 (48 Geo. 3, c. 142), 

,, Assuranc<^'Act, 1774 (14 Geo. 3, c. 48). See Porter 
Insurance (4tli ed.), 43. 

,, Assurance Companies Acts, 1870 to 1872; 33 & 34 Viet. c. 61 
(1870); 34 & 35 Yict. c. 58 (1871); 35 & 36 Viet. c. 41 
(1872) ; and see 59 Sc 60 Viet, c. 8 (1896). 

,, Insurance (Ireland) Act, 1866 (29 & 30 Viet. c. 42). 

Lighting and Watching Act, 1833 (3 & 4 Will. 4, c. 90). 

,, of Towns (Ireland) Act, 1857 (20 Viet. c. 12). 

Limitation Act, 1623 (21 Jas. 1, c. 16) ; 1 Pev. Statt. (2nd ed.), 577. 

,, „ 1833 (3 & 4 WiU. 4, c. 27), Beal Property. 

„ „ 1874 (37 &38 Viet. c. 57) „ 

,, of Actions Act, 1843 (6 & 7 Viet. c. 54). 

Limitations of Actions and Costs Act, 1842 (5 & 6 Viet. c. 97). 

,, - Statute of (21 Jas. 1, c. 16). 

Linen and Hemp Manufactures Act, 1750 (24 Geo. 2, c. 31). 

,, - and Hempen Manufactures (Scotland) Act, 1726 (13 Geo. 1, 

c. 26). 

,, Manufactui'es (Ireland) Act, 1835 (5 & 6 Will. 4, c. 27). 

„ „ „ „ 1844 (7 & 8 Viet. c. 47). 

,, Trade Marks Act, 1743 (17 Geo. 2, c, 30). 

„ „ „ 1744 (18 Geo. 2, c. 24). 

Liqueur Act, 1848 (11 & 12 Viet. c. 121). 

Lis p 671(1 ens Act, 1867 (30 & 31 Viet. c. 47). 

Loan Societies Act, 1840 (3 & 4 Viet. c. 110). 

Lobsters (Scotland) Act, 1735 (9 Geo. 2, c. 33). 

Local Authorities Loans (Scotland) Acts, 1891 and 1893. See 56 & 
57 Viet. c. 8). 

,, Government Act, 1888 (51 & 52 Viet. c. 41). 

„ „ „ 1894 (56 & 57 Viet. c. 73). 

„ „ (Ireland) Act, 1871 (34 & 35 Viet. c. 109).^ 

„ „ „ Acts, 1898 to 1901. See 2 Edw. t, e. 38, 

S.24 ; 1902 (2 Edw. 7, c. 88)._ 

,, ,, (Scotland) Acts. See 57 & 58 Tiet. c. 58, s. 1. 

,, Militia (England) Act, 1812 (52 Geo. 3, c. 38). 

„ „ „ „ 1813 (53 Geo. 8, 0 . 28). 

,, ,, Exemption Act, 1812 (52 Geo. 3, c. 116). 

„ „ (Ireland) Act, 1813 (53 Geo. 3, c. 48). 

,, * ,, (Scotland) Act, 1812 (52 Geo. 3, c. 68). 

,, Taxation Eeturns Act, 1860 (23 & 24 Viet. c. 51). 

Locke King’s Acts, 17 & 18 Viet. c. 113 ; 30 & 31 

41 Viet. c. 34. See Dowdall v. JSTCai'tan (1880), 

(Ir.) 642. 

Locke’s Act (23 & 24 Viet. c. 127). 

Lock-up Houses Act, 1848 (11 & 12 Viet. c. 1^1); 

Lodgers’ Goods Protection Act, 1871 (34 & 35 Vict. c. 79). 


* Bepealed. 

t Given by the Short Titles Act, 1896. 

If Collective title given by or under the Short Titles A , 
\ Given by the Act. 
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§ London G-overnment Act, 1899 (62 & 63 Viet. c. 14). 
j- ,, Hackney damages Act — 

1831 (1 & 2 wm. 4 C. 22). " 1850 (13 & 14 Viet. c. 7). 

, 1833 (3 & 4 WiU. 4, c. 48). 1853 (16 & 17 Viet. c. 33). 

1843 (6 & 7 Viet. c. 86). 1853, No. 2 (16 & 17 Viet. c. 127). 

§ Lord Chancellor’s Augmentation Act (26 & 27 Viet. c. 120). 
f Lord Chancellor’s Pension Act, 1832 (2 & 3 Will. 4, c. 111). 

I Lord Lieutenant’s and Lord Chancellor’s Salaries (Ireland) Act, 1832 
(2 & 3 wm. 4, c. 116). 

Lords’ (The) Act (32 Geo. 2, c. 28). See Zouch v. Empsey (1821), 4 
B. & Aid. 522). 

Lord’s Day Acts. See Sunday Observance Act. 
f Lords Justices Act, 1837 (7 WiU. 4 & 1 Viet. c. 72). 

I Lotteries Act — 


1710 (9 Anne, c. 6). 1806 (46 Geo, 3, c. 148). 

1721 (8 Geo. 1, c. 2). 1823 (4 Geo. 4, c. 60). 

1722 (9 Geo. 1, c. 19). 1836 (6 & 7 WiU. 4, c. 66). 

1732 (6 Geo. 2, c. 35). 1845 (8 & 9 Viet. c. ^4). 

f Lotteries (Ireland) Act, 1780 (21 Geo. 3, c. 14). 

Lubbock’s (Sir John) Act (34 & 35 Viet. c. 17), Bank Holidays. 
§ Lunacy Act, 1890 (53 & 54 Viet. c. 5). 

^ ,, (Ireland) Acts, 1821 to 1901. See 1 Edw. 7, c. 17, s. 7. 

^ ,, (Scotland) Acts, 1857 to 1900. See 63 & 64 Viet. c. 54. 

*' Lunatics Eemoval (India) Act, 1851 (14 & 15 Viet. c. 81). 
Lying-in Hospitals Act, 1773 (13 Geo. 3, c. 82). 

Lyndhurst’s (Lord) Act (5 & 6 WiU. 4, c. 54). 
f Lyon King of Arms Act, 1867 (30 & 31 Viet. c. 17). 


f Magistrates (Scotland) Act, 1870 (33 & 34 Viet. c. 87). 

Magna Charta (1), (9 Hen. 3, c. 16). 

„ „ (2), (1297 (25 Edw. 1) ; 1 Eev. Statt. (2nd ed.), 44. 

f MaUcious Damage Acts, 1812 (52 Geo. 3, c. 130); 1861 (24 & 25 
Viet. c. 97). 

t jj . j? (Scotland) Act, 1816 (56 Geo. 3, c. 125). 

f ,, Injuries (Ireland) Act, 1848 (11 & 12 Viet. c. 69). 

t ,, ,, „ 1853 (16 & 17 Viet. c. 38).^ 

MaUns’ Acts (18 & 19 Viet. c. 43 ; 20 & 21 Viet. c. 57). 
t Malta Act, 1801 (41 Geo. 3, c. 103). 
f Mandamus (Ireland) Act, 1826 (7 Geo. 4, c. 21). 
j- Manor Courts AboUtion (Ireland) Act, 1859 (22 Viet, cr 14). 

Manufactured Tobacco Act, 1863 (26 & 27 Viet. c. 7). 
j- Manufactures Improvement Eund (Scotland) Act, 1847 (10 & 11 
Viet. c. 91). ^ 

Maraschino Act (11 & 12 Viet. c. 121). 
t Marine Insurance Act, 1745 (19 Geo. 2, c. 37). See Gedye v. Royal 
Exchange Assurance Corporation^ (1900) 2 Q. B. 214. 


* Repealed. 

t Given by the Short Titles Act, 1896. 

H Collective title given by or under the Short Titles Act, 1896. 
§ Given by the Act. 
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•j- Marine Inauraiice Act, 1788 (23 Geo. 3, c. 56). 

Markets and Pairs Weigliing of Cattle Acts' 1887 and 1891. See 
54 & 55 Viet. c. 70. ’ 

Marlbridge 0 ]i| llarlborough, or Marlber^e, Statute of, 1267 (52 
Hen. 3 ; 1 Rev. Statt. (2nd ed.), 5). 
f Marriage Act — 

1823 (4 Geo. 4, c, 76). 1836 (6 & 7 WiU. 4, c. 85). 

1824 (5 Geo. 4, c. 32). 1840 (3 & 4 Yict. c. 72). 

1835 (5 & 6 Will. 4, c. 54). 

^ Marriage Acts, 1811 to 1898. See 61 & 62 Yict. c. 58, s. 1 (1). 

" Marriage and Registration Act, 1856 (19 & 20 Yict. c. 119). ’ 

,, (Ireland) Act, 1844 (7 & 8 Yict. c. 81). 

„ 1846 (9 & 10 Yict. c. 72). 

„ Law (Ireland) Amendment Act, 1863 (26 & 27 Yict. c. 27). 
,, ,, 55 ?> Acts, 1863 and 1873. See 36 & 

37 Yict. c. 16. 

f ,, of Lunatics Act, 1811 (51 Geo. 3, c. 37). 
f ,, ^(Scotland) Act, 1834 (4 & 5 Will. 4, c. 28). 
t „ „ „ 1856 (19 & 20 Yict. c. 96). 

f (Society of Friends) Act, 1860 (23 & 24 Yict. c. 18). 

t 5 , „ „ 1872 (35 & 36 Yict. c. 10). 

I Marriages Confirmation Act — 

1804 (44 Geo. 3, c. 77). 1830 (11 Geo. 4 & 1 Will. 4, 

1808 (48 Geo. 3, c. 127). c. 18). 

1825 (6 Geo. 4, c. 92). 1860 (23 & 24 Yict. c. 24). 

See App. vii. to Official Index to Statutes (ed. 1905). 

Married Women^s Property Acts, 1882 and 1884. See 47 & 48 Yict. 

c. 14). 

§ „ „ „ Act, 1893 (56 & 57 Yict. c. 63). 

f „ „ „ (Ireland) Act, 1865 (28 & 29 Yict. c. 43). 

§ ,, ,, „ (Scotland) Act, 1881 (44 & 45 Yict. c. 21). 

j ,, ,, Reversionary Interests Act, 1857 (20 & 21 Yict. 

c. 57). 

Marten’s Act (42 & 43 Yict. c. 31), Burials, 
f Master and Workman Arbitration Act, 1824 (5 Geo. 4, c. 96). 
f Master of the Rolls (Ireland) Act, 1801 (41 Geo. 3, c. 25). 

^ Matrimonial Causes Acts, 1857 to 1878. 

4 1857 (20 & 21 Yict. c. 85). f 1864 (27 & 28 Yict. c. 44). 

1^1858 (21 & 22 Yict. c. 108). f ^ 

'* * * § 1859 (22 & 23 Yict. c. 61). 

Matrimonial Causes and Marriage Law (Ireland) Amendment Acts, 
1870 and 1871. See 34 & 35 Yict. c. 49. 

[j Medical Acts — 

I 1858 (21 & 22 Yict. c. 90). 1860 (23 & 24 Yict. c. 66). 

, I 1859 (22 Yict. c. 21). 1876 (39 & 40 Yict. c. 41). 

-- Medical Councils Act, 1862 (25 & 26 Yict. c. 91). 

" Medicine Stamp Act, 1802 (42 Geo. 3, c. 56). 
t „ „ „ 1803 (43 Geo. 3, c. 73). 

f „ „ „ 1812 (52 Geo. 3, c. 150). 


* Eepealed. 

■f G-iven by the Short Titles Act, 1896. 

IT OoUeotive title given by or under the Short Titles Act, 1896. 

§ Given by the Act. 
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t Meeting of Parliament Act, 1797 (37 G-eo. 3, c. 127(). 
t „ „ ,, 1799 (39 & 40 Geo. 3, c. 14). 

t „ „ 18^2(15&16Vict. f. 23). 

t Members of Parliament (BankrnxDtcy) Act, 1812 (52 Geo. 3, c. 144). 
S Mercantile Law Amendment Act, 1856 (19 & 20 Yict. c. 97). 

^ Mercatorihus, Statutum de {\ \ Edw. 1). 

Merchandise Marks Acts, 1887 to 1894. See 57 & 58 Viet. c. 19. 
Merchant Shipping Acts, 1894 to 1898. See 61 & 62 Viet. c. 44, 
s. 9. 

Merchants, Statute of (13 Edw. 1, stat, 3). 

■j" Mersey Collisions Act, 1874 (37 & 38 Viet. c. 52). 

Merton, Provisions of, 1235 (20 Hen. 3), 1 Pev. Statt. (2nd od.), 1. 
f Metal Button Act, 1796 (36 Geo. 3, c. 60). 

Metalliferous Mines Pegulation Acts, 1872 and 1875. See 38 & 39 
Yict. c. 39. 

^ Metropolis Gas Acts, 1860 and 1861 (23 & 24 Viet. c. 125 ; 24 &'25 
Viet. c. 79). 

^ ,, Management Acts, 1885 to 1893. 

Metropolitan Board of Works Loans Acts, 1869 to 1871. Seo 34 & 
35 Vict.c. 47. 

^ ,, Commons Acts, 1866 to 1878. 

^ ,, Police Acts, 1829 to 1899, See 62 & 63 Viet. c. 26. 

t „ „ Courts Act, 1839 (2 & 3 Viet. c. 71). 

•j’ ,, ,, ,, ,, 1840 (3 & 4 Viet. c. 84). 

§ „ „ „ „ 1897 (60 & 61 Viet. c. 42). 

^ „ Poor Acts, 1867 and 1871 (30 & 31 Viet. c. 6; 34 & 

35 Viet. c. 15). 

,, Streets Acts, 1867 to 1903. See 3 Edw. 7, c. 17. 
Michael Angelo Taylor’s Act (57 Geo. 3, c. xxix.). 
f Michaelmas Term Act, 1750 (24 Geo. 2, c. 48). 
f Middlesex (Grand Juries) Act, 1872 (35 & 36 Viet. c. 52). 

I ,, Pegistry Act, 1708 (7 Anne, c. 20) ; 1 Pev, Statt. (2nd 
ed.), 843. 

f „ Sessions Act, 1844 (7 & 8 Viet. c. 71). 

„ „ 1859 (22 & 23 Viet. c. 4). 

Military Prisons Act, 1879 (42 & 43 Viet. c. 32). 

,, Savings Bank Act, 1859 (22 & 23 Viet. c. 20). 

*■ Militia Act — 

t 1802 (42 Geo. 3, c. 90). f ^^^2 (15 & 16 Viet. c. 50). 

- 1803 (43 Geo. 3, c. 50). f 1^55 (18 & 19 Viet. c. 57). 

*- Militia (Ballot) Act, 1860 (23 & 24 Vict.c. 120). 

,, (Ballot Suspension) Act, 1865 (28 & 29 Viet. c. 46). 

,, (City of London) Act, 1820 (1 Geo. 4, c. 100). 

,, (Exemption of Peligious Teachers) Act, 1803 (43 Geo. 3, c. 10). 
„ (Ireland) Act, 1809 (49 Geo. 3, c. 120). 

,, (Lands and Buildings) Act, 1873 (36 & 37 Viet. c. 68), 

,, (Medical Examinations) Act, 1815 (55 Geo. 3, c. 65). 

,, (Peturns) Act, 1812 (52 Geo. 3, c. 105). 


* Repealed. 

t Given by the Short Titles Act, 1896. 

II Collective title given by or under the Short Titles Act, 1896. 
§ Given by the Act. 
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" Militia (Scotland) Act, 1802 (42 Q-eo. 3, c. 91^ 

;j 'y jj 1803 (43 (jieo. 3, c. 89). 

No. 2 Act, 1803 (43 Geo. 3, c. 100). 

,7 „ Act, 1813 (53 Geo. 3, c. 29). 

„ (Stannaries) Act, 1802 (42 Geo. 3, c. 72), 

,, (Storehouses) Act, 1860 (23 & 24 Viet. c. 94). 

,, (Tower Hamlets) Act, 1796 (37 Geo. 3, c. 25). 

” Mills Act, 1796 (36 Geo, 3, c. 85). 
f Ministers’ Widows Fund (Scotland) Act, 1779 (19 Geo. 3, c.,20). 

*■ Mines (Ireland) Act, 1806 (46 Geo. 3, c. 71). 

-* * * § Mining Leases (Ireland) Act, 1848 (11 & 12 Viet. c. 13). 

*• Misappropriation by Servants Act, 1863 (26 & 27 Viet. c. 103). 
Modus levandi Fhies (18 Edw. 1, stat. 4). 

Monet6, Falsely Statutum de (27 Edw. 1). 

,, Statutum de (20 Edw. 1, stat. 4). 

,, ^ ,, Farvum (20 Edw. 1, stat. 6), 

Monopolies, Statute of, 1623 (21 Jas. 1, c. 3) ; 1 Eev. Statt. (2nd ed.), 
566. 

Montgoniory Act (10 Geo. 3, c. 51, Entail, S.). 
f Mortgage Act, 1733 (17 Geo. 2, c. 20). 

Mortmain Act (9 Geo. 2, c. 36). See 51 & 52 Viet. c. 42. 

,, Statute of (20 Edw. 1). 

*■ Mortuaries (Bangor, &c.) Abolition Act, 1713 (13 Anne, c. 6). 

,, (Chester) Act, 1755 (28 Geo. 2, c. 6). 

Motor Car Acts, 1895 and 1903. See 3 Edw. 7, c. 36, s. 20 (3). 
f Municipal Corporations Act, 1852 (15 & 16 Viet. c. 5). 
k „ „ ,/ 1882 (45 & 46 Viet. c. 50). 

I „ „ „ 1883 (46 & 47 Viet. c. 18). 

^ ,, ,, (Ireland) Acts, 1840 to 1888, 

t „ Office Act, 1710 (9 Anne, c. 25). 
t Murder Act, 1751 (25 Geo. 2, c. 37). 
f Murders Abroad Act, 1817 (57 Geo. 3, c. 53). 

Mure’s (Lord) Act (25 & 26 Viet. c. 35, Liquor Licences, S.). 

§ Music and Dancing Licences (Middlesex) Act, 1894 (57 & 58 Viet, 
c. 15), 

j* Mussel Fisheries (Scotland) Act, 1847 (10 & 11 Viet. c. 92). 

Mutiny Acts (1 & 2 Will. & Mar. c. 5, &c.), superseded by the Army 
Act (44 & 45 Viet. c. 58), and the Army Annual Act of 
each year- 
ly 

t National Debt (No. 1) Act, 1749 (23 Geo. 2, c. 1). 

-i- „ „ (No. 2) Act, 1749 (23 Geo. 2, c. 22). 

-[■ ■„ „ Act, 1830 (11 Geo. 1 & 1 Will. 4, c. 26). 

f „ „ Acts, 1870 to 1893. 

■j- ,, ,, Commissioners Act, 1818 (58 Geo. 3, c. 66). 

-[- Commissioners Investments Act, 1860 (23 & 24 Wet. 

” c. 137). 


* Repealed. 

t Given by the Short Titles Act, 1896. 

^ Collective title given by or under the Short Titles Act, 1896. 

§ Given by the Act. 
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“ National Debt Eednction Act, 1^24 (11 Q-eo. 1, c. 9). 

„ r „ 1786 (26 Geo. 3,c.^31). 

- « „ „ „ „ 1823 (4 Geo.4, c. 19): 

,, Gallery Act, 1856 (19 & 20 Yict. c. 29). 

Naturalization Acts, 1870 and 1872. See 35 & 36 Viet. c. 39, 
f Nautical Almanac Act, 1828 (9 Geo. 4, c. 66). 
f Naval Apprentices (Ireland) Act, 1851 (14 & 15 Viet. c. 35). 
f ,, Deserters Act, 1847 (10 & 11 Viet. c. 62). 

^ ,, Enlistments Acts, 1835 to 1884. 

j- „ Volunteers Act, 1853 (16 & 17 Viet. c. 73). 

Navy and Marines (Wills) Acts, 1865 and 1897. See 60 & 61 Viet, 
c. 15. 

'■ New Brunswick Boundary Act, 1851 (14 & 15 Viet. c. 63). 

- „ „ „ „ 1857 (20 & 21 Vict.c. 34). 

,, Churcbes (Scotland) Act, 1834 (4 & 5 Will. 4, c. 41). 

,, Eorest Act, 1697 (9 Will. 3, c. 33). 

■* * * § „ „ „ 1851 (14 & 15 Vict.c. 76). 

And see App. iii. to Official Index to Statutes (ed. 1905). 
^ ,, Parishes Acts, 1843 to 1884. 

,, ,, (Scotland) Act, 1844 (7 & 8 Vict.c. 44). 

,, SoutlL Wales Constitution Act, 1855 (18 & 19 Viet. c. 54). 

'• „ „ „ (Debts) Act, 1813 (54 Geo. 3, c. 15), 

'* Newfoundland Act — 

1809 (49 Geo. 3, c. 27). 1832 (2 & 3 Will. 4, c. 78). 

1824 (5 Geo. 4, c. 67). 1842 (5 & 6 Viet. c. 120). 

f Newgate Gaol Delivery Act, 1785 (25 Geo. 3, c. 18). 

New Parishes Acts (6 (& 7 Viet. c. 37 ; 7 & 8 Viet. c. 94 ; 19 & 20 
Viet. c. 104 ; 32 & 33 Viet. c. 94). 

f New Zealand Boundaries Act, 1863 (26 & 27 Viet. c. 23). See Stat. 

B. & 0. Eevised (ed. 1904), vol. 9, tit. New Zealand, 

p. 6. 

„ Constitution Act, 1852 (15 & 16 Viet. c. 72). 

'■ ,, ,7 „ Amendment Act, 1857 (20 & 21 Viet. c. 53). 

” ,, ,, Loan Guarantee Act, 1857 (20 & 21 Viet. c. 51). 

*■ Night Poaching Act, 1828 (9 Geo. 4, c. 69) ; 1844 (7 & 8 Viet. c. 29). 
^ Nisi Prius, Statutes of (27 Edw. 1, stat. 1, c. 4). 

•* Nonconformist Belief Act, 1779 (19 Geo. 3, c. 44). 

” Nonconformists’ Chapels Act, 1844 (7 & 8 Viet. c. 45). 

•' Non-Parochial Eegisters Act, 1840 (3 & 4 Viet. c. 92). 

•• North American Eisheries Act, 1819 (59 Geo. 3, c. 38). 

Northampton, Statute of, 1328 (2 Edw. 3). 1 Eev. Statt. (2nd ed.), 87. 
North’s (Lord) Act (13 Geo. 3, c. 63) (India), 
f North-Western Territories of America Act, 1859 (22 & 23 Viet. c. 26), 
Nullum tempus Acts (E) (9 Geo. 3, c. 16; 24 & 25 Viet. c. 62; 48 
Geo, 3, c. 47 (I) ; 39 & 40 Viet. c. 37 (I) ). 

t Oaths Act, 1775 (15 Geo. 3, c. 39). 
t „ „ 1838 (1 & 2 Viet. c. 105). 

§ „ „ 1888 (51 & 52 Viet. c. 46). 

* Bepealed. 

§ Given by the Short Titles Act, 1896. 

IF Collective title given by or under the Short Titles Act, 1896. 

§ Given by the Act. 
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> 

Oblivion, Acts of (12 Chas, 2, c. 1 Obas. 2, stat. 1, c. 15). 
f Obscene Publications Act, 1857 (20 & 21 Yi^t. c. 83). 
f Offences against the Person Acfc, 1861 (24 & 25 Yict. c. 100). 

•j- „ at Sea Act — 

1536 (28 Hen. 8, c. 15). 1806 (46 Geo. 3, c. 54). 

1799 (39 Geo. 3, c. 37). 1820 (1 Geo. 4, c. 90). 

f Offenders^ Conveyance Act, 1754 (27 Geo. 2, c. 3). 
i Officers’ Commissions Act, 1862 (25 & 26 Yict. c. 4). 

^ Official Secrets Act, 1889 (51 & 52 Yict. c. 52). ■» 

Officio coronatoris^ Statutum de (4 Edw. 1). See 1 Pollocb & Mait- 
land, Hist. Eng. Law, pp. 519, 571 ; Coroners’ Polls, 
Selden Society, vol. 9, p, xxv, 

O’Hagan’s (Lord) Act (39 & 40 Yict. c. 21). 

^ Open Spaces Acts, 1877 to 1890. See 53 k 54 Yict. c. 15”, s. 1. 

-j- Ordination of Aliens Act, 1784 (24 Geo. 3, sess. 2, c. 35). 

■\ Ordinations for Colonies Act, 1819 (59 Geo. 3, c. 60). 

•j* * * § Ordnance Board Transfer Act, 1855 (18 & 19 Yict. c. 117). 

•j- ,, Survey Act, 1841 (4 & 5 Yict. c. 30). 

Osborne Morgan’s Act (43 & 44 Yict. c. 41), Burials, 
f Oxford University Act — 

1854 (17 & 18 Yict. c. 81). 1857 (20 & 21 Yict. c. 25). 

1855 (18 & 19 Yict. c. 36). 1860 (23 & 24 Yict. c. 91). 

'■ Oyster Beds (Ireland) Act, 1866 (29 & 30 Yict.^c. 88)^ 

,, Fisheries (Scotland) Act, 1840 (3 & 4 Yict. c. /4). 


Acts, 1872 and 1875. See 38 
16). 


39 


1816 (56 Geo. 3, c. 139). 
1842 (5 & 6 Yict. c. 7). 


Paciffc Islanders’ Protection 
Yict. c. 51, 8. 1. 

Palmer Act (19 & 20 Yict. c 
f Parish Apprentices Act — 

1778 (18 Geo. 3, c. 47). 

1792 (32 Geo. 3, c. 57). 

1802 (42 Geo. 3, c. 46). 

Parish Constables Act, 1842 (5 & 6 Yict. c. 109). 

,, „ 1844 (7 & 8 Yict. c. 52). 

„ „ „ 1850 (13 & 14 Yict. c. 20). 

„ Notices Act, 1837 (7 Will. 4 & 1 Yict. c. 45). 

„ Officers Act, 1793 (33 Geo. 3, c. 55). . n tt- 4. 1 Q^ 

,, ^ Property and Parish Debts Act, 1842 (5 & 6 Yict. c. ). ^ 
Parkhurst Prison Act, 1838 (1 & 2 Yict. c. 

Parliamentary Boundaries Act, 1832 (2 & 3 WiU. 4, c. )• 

„ „ (IrelaiLd)Act, 1832 (2 &3 WiU.4 0 89). 

, ^ " Burghs (Scotland) Act, 1833 (3 & 4 Wil . , c. ). 

^ ,, Costs Acts, 1847 to 1879. 

,, Deposits Act, 1846 (9 & 10 - o 7 \ 

;; ,, and Bonds Act, 1892 (55 & 56 Yict. c. 27). 

„ Elections Act — ... 

1744 (18 Geo. 2, c. 18). 1813 (53 3, f- 49)- 

1745 (19 Geo. 2, c. 28). 1835 (5 & ® ' 

1780 (20 Geo. 3, c. 17). 1848 (11 & 12 Vict. . )• 

1785 (25 Geo. 3, e. 84). 1853 (16 & 17 ^i^t. . )• 

1793 (33 Geo. 3, c. 64). § 1868 (31 & 32 Tict. c. 1 ). 


* Repealed. 

t Griven by tbe Short Titles Act, 1896. 

11 Collective title given by or under the 

§ Given by the Act. 
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( 

t Parliamentary Elections Fraudulent Conveyances Act, 1739 (13 

Q-eo. 2, c. 20). 

t „ ^ (Ireland) Act— ^ ^ 

1820 (60 G-eo. 3 & 1 Geo. 4, 1823 (4 Geo. 4, c. 55). 

c. 11). 1850 (13 & 14 Yict. c. 68). 

1821 (1 & 2 Geo. 4, c. 58). 

t Parliamentary Elections (Polling) Act, 1853 (16 & 17 Viet. c. 15). 
f ,, (Scotland) Act, 1733 (7 Geo. 2, c. 16). 

\ \ „ (Soldiers) Act, 1847 (10 & 11 Yict. c. 21). 

S ^ Oaths Act, 1866 (29 & 30 Yict. c. 19). 

f Papers Act, 1840 (3 4 Yict. c. 9). See Stochdale 

V. Hansard (1837), 3 St. Tr. N. S. 723. 

“j- Privilege Act, 1737 (11 Geo. 2, c. 24). 

„ 1770 (10 Geo. 3, c. 50). 

Witnesses Act, 1858 (21 & 22 Yict. c. 78). 

Writs Act, 1813 (53 Geo. 3, c. 89). 

'• Parochial Assessments Act, 1836 (6 & 7 Will. 4, c. 96). 

Buildings (Scotland) Acts, 1862 (25 & 26 Yici:. c. 58) ; 1866 
(29 & 30 Yict. c. 75). 

,, Libraries Act, 1708 (7 Anne, c. 14). 

Offices Act, 1861 (24 & 25 Yict. c. 125). 

,, Eecords Act (39 & 40 Yict. c. 58), s. 1. 
j, Pegisters Act, 1812 (52 Geo. 3, c. 146). 

•f ,, StijDends (Scotland) Act, 1812 (52 Geo. 3, c. 131). 
t Parsonages Act, 1838 (1 & 2 Yict. c. 23) ; 1865 (28 & 29 Viet. c. 69). 
*1' ,, Amendment Act, 1838 (1 & 2 Yict. c. 29). 

§ Partnership Act, 1890 (53 & 54 Yict. c. 39). 

■j* * * § Partridges Act, 1799 (39 Geo. 3, c. 34). 

•' Passage of Grain Act, 1795 (36 Geo. 3, c. 9). 

^ Passenger Acts (16 & 17 Yict. c. 84 ; 18 & 19 Yict. c. 119 ; 26 & 27 
Yict. c. 51 ; 33 & 34 Yict. c. 95 ; 35 & 36 Yict. c, 73). 
Superseded by the Merchant Shipping Act, 1894(57 &58 
Yict. c. 60). 

•j- ,, Vessel Licences Act, 1828 (9 Geo. 4, c. 47). 

Patent Medicines Act (42 Geo, 3, c. 56). See Pharmaceutical Society 
V. Piper^ (1893) 1 Q. B. 686; Same v. Armsoyi^ (1894) 2 
a B. 720. 

^ Patents, Designs, and Trade-Marks Acts, 1883 to 1902. See 2 
Edw. 7, c. 34, s. 5. 

§ Patriotic Funds Act, 1903 (3 Edw. 7, c. 20). 

f Paymaster- General Act, 1817 (57 Geo. 3, c. 41) ; 1835 (5 & 6 Will. 4, 
c. 35) ; 1848 (11 & 12 Yict. c. 55). 

Peace Preservation (Ireland) Acts, 1 & 2 Will. 4, c. 44 ; 5 & 6 Yict. 

c. 28 ; 44 & 45 Yict. c. 5 ; 50 & 51 Yict. c. 20. 

Pedlars Acts, 1871 and 1881. See 44 & 45 Yict. c. 45. ^ 

Peel’s Acts (6 & 7 Yict. c. 37), District Churches. 

,, ,, (7 Geo. 4, c. 64 ; 7 & 8 Geo. 4, c. 27 — 29), Criminal Law. 

Penal Laws (Ireland) enumerated, 1 Lecky, Hist. Ireland, 214, n. 

^ ,, Servitude Acts, 1853 to 1891 — 

f 1853 (16 & 17 Yict. c. 99). § 1864 (27 & 28 Yict. c. 47). 

f 1857 (20 & 21 Yict. c. 3). § 1891 (54 & 55 Yict. c. 69). 

* Kepealed. 

t Given l^y the Short Titles Act, 1896, 

IT CoUeotive title given by or under the Short Titles Act, 1896. 

§ Given by the Act. 
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I Pension Duties Ac^s — 

1720 (7 Geo. 1, c. 27). J809 (49 Geo. 3, c. 32) ; No. 2 

1725 (12 Geo. 1, o. 2). (49 Gep. 3, c. 110). 

1757 (31 Geo. 2, c. 22). 1810 (50 Geo. 3, c. 56). 

1758 (32 Geo. 2, c. 33). 1812 (52 Geo. 3, c. 56). 

Pensioners Civil Disabilities Belief Act, 1869 (32 & 33 Tict. c. 15), 
Pensions Act, 1838 (1 & 2 Viet, c, 95). 

,, ,, 1839 (2 t 3 Viet. c. 51). 

,, Commutation Acts, 1871 to 1882. See 45 & 46 Viet. c. 44. 


*■ Pentonville Prison Act, 1842 (5 & 6 Viet. c. 29). ’ 

** Perjury Act, 1728 (2 Geo. 2, c. 25). 

" Perpetuation of Testimony Act, 1842 (5 & 6 Viet, c. 69). 

Peto’s (Sir Morton) Act (13 & 14 Viet. c. 28). 

^ Petroleum Acts, 1871 to 1881. 
f Petty Bag Act, 1849 (12 & 13 Viet. c. 109). 

,, Sessional Divisions Act, 1836 (6 & 7 Will. 4, c. 12). 

„ „ „ „ 1859 (22 & 23 Viet. c. 65). 

,, Sessions Act, 1849 (12 & 13 Viet. c. 18). 

,, ,, (Ireland) Act, 1851 (14 & 15 Viet. c. 93). 

„ „ „ „ 1867 (30 & 31 Viet. c. 19). 

Pharmacy Act, 1852 (15 & 16 Viet. c. 56). 

. „ „ 1869 (32 & 33 Viet. c. 117). 

§ ,, Acts Amendment Act, 1868 (31 & 32 Viet. c. 121). 

f Pheasants (Ireland) Act, 1865 (28 & 29 Viet. c. 54). 
f Piers and Harbours (Ireland) Act, 1866 (29 & 30 Viet. c. 45). 

■j* ,, and Quays (Ireland) Act, 1835 (5 & 6 Will. 4, c. 84). 

f Pillory Abolition Act, 1816 (56 Geo. 3, c. 138). 
f Piracy Act — 

1717 (4 Geo. 1, c. 11). 1837 (7 WiU. 4 & 1 Viet. c. 88). 

1721 (8 Geo. 1, c. 24). 1850 (13 & 14 Viet. c. 26). 

1744 (18 Geo. 2, c. 30). 

Pitt Lewis^ Act (54 & 55 Viet. c. 43), Forged Transfers. 

Pitt’s Acts (20 Geo. 3, sess. 2, c. 25), India; (27 Geo. 3, c. 15), 
Excise. 


Places of Eeligious Worship Act, 1812 (52 Geo. 3, c. 155). 

,, Worship Begistration Act, 1855 (18 & 19 Viet. c. 81). 
Plate, Assay (Ireland) Act, 1807 (47 Geo. 3, sess. 2, c. 15). 

„ , (Sheffield) Act, 1784 (24 Geo. 3, sess. 2, c. 20). 

,, (Sheffield and Birmingham) Act, 1772 (13 Geo. 3, c. 52). 

Plate Duty Act, 1719 (6 Geo. 1, c. 11). 

„ (Offences) Act, 1738 (12 Geo. 2, c. 26). 

„ „ 1772 (13 Geo, 3, c. 59). 

„ (Scotland) Act, 1836 (6 & 7 WiU. 4, c. 69). 

Pleading Act, 1711 (10 Anne, c. 28). 

,, in Misdemeanour Act, 1819 (60 Geo. 3 & 1 Geo. 4, c. 4). 

PUmsoU’s Act (39 & 40 Viet. c. 80). 
t Pluralities Act, 1838 (1 & 2 Viet. c. 106). 
j ,, ,, 1850 (13 & 14 Viet. e. 98). 


* Kepealed. 

t aiven by the Short Titles Act, 1896. a . isor 

1 if Collective title given by or under the Short Titles Act, lo9o. 
$ GiYen by the Act. 
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f Poaching Prevention Act, 1862 (25 & 26 Viet. c. 114). 
f Poisons (Ireland) Act, 1870/^33 & 34 Viet. c. 20). 

^ Police Acts, 1839 t(>1893. 

r ,, (England) Acts. See 53 & 54 Viet. c. 45^ s. 38 (2). 

^ ,, ^(Scotland) Acts, 1857 to 1890. 

Pollock’s (Sir Prederick) Act (5 & 6 Viet. c. 47). 
f Poor Law Amendment Act — 

1834 (4 & 5 Will. 4, c. 76). 1849 (12 & 13 Viet. c. 103). 

1842 (5 & 6 Viet. c. 57). 1850 (13 & 14 Viet. c. 101). 

' 1844 (7 & 8 Viet. c. 101). 1851 (14 & 15 Viet. e. 105). 

1848 (11 & 12 Viet. c. 110). 1866 (29 & 30 Viet. c. 113). 

f Poor Law (Appeals) Act, 1820 (1 Geo. 4, c. 36). 
f ,, (Apprentices, &c.) Act, 1851 (14 & 15 Viet. c. 11). 

f ,, (Audit) Act, 1848 (11 & 12 Viet. c. 91). 

t ,, Board Act, 1847 (10 & 11 Viet. c. 109). 

f ,, (Burials) Act, 1855 (18 & 19 Viet. c. 79). 

f ,, Certified Schools Act, 1862 (25 & 26 Viet, q 43). 

,, Inspectors (Ireland) Act, 1868 (31 & 32 Viet. c. 74). 

,, (Justices Jurisdiction) Act, 1849 (12 & 13 Viet. c. 64). 

,, Ofiicers’ Superannuation Act, 1864 (27 & 28 Viet. c. 42). 

,, (Overseers) Act, 1814 (54 Geo. 3, c. 91). 

„ 1849 (12 & 13 Viet. c. 8). 

t ,, (Payment of Debts) Act, 1859(2 2 & 23 Viet. c. 49). 

,, (Procedure) Act, 1848 (11 & 12 Viet, c, 31). 

,, (Schools) Act, 1848 (11 & 12 Viet. c. 82). 

,, (Scotland) Act, 1845 (8 & 9 Viet. c. 83). 

„ „ „ 1856 (19 & 20 Viet. c. 117). 

„ „ „ (No. 1), 1861 (24 & 25 Viet. c. 18). 

t „ (No. 2), 1861 (24 & 25 Viet. c. 37). 

f Poor Prisoners (Scotland) Act, 1825 (6 Geo. 4, c, 62). 
t Poor Pate Act — 

1743 (17 Geo. 2, c. 3). 1810 (50 Geo. 3, c. 49). 

1801 (41 Geo. 3, c. 23). 1839 (2 & 3 Viet. c. 84). 

t Poor Pate (Exemption) Act, 1833 (3 <fe 4 Will. 4, c. 30). 
t 77 ;7 j) 1840 (3 & 4 Viet. c. 89), temp, 

,, Justices’ Jurisdiction Act (16 Geo. 2, c. 18), 
t Poor Pates Eecovery Act, 1862 (25 & 26 Viet. c. 82). 

*1; Poor Pelief Acts — 

1601 (43 Eliz. c. 2). 1814 (54 Geo. 3, c. 170). 

1662 (14 Chas. 2, c. 12). 1815 (55 Geo. 3, c. 137). 

1691 (3 Will, &Mar.c. 11). 1819 (59 Geo, 3, c. 112). 

1722 (9 Geo. 1, c. 71). (No. 2), 1819 (59 Geo. 3, c. 95). 

1743 (17 Geo. 2, c. 38), 1831 (1 & 2 Will 4, c. 42). 

1769 (9 Geo. 3, c. 37). 1849 (12 & 13 Viet. c. 13). 

1795 (36 Geo. 3, c. 10). 

” Poor Pelief (Deserted Wives and Children) Act, 1718 (5 Geo. 1, c. 8). 
,, (Ireland) Acts, 1838 to 1892. 

7 7 77 Act, 1838 (1 & 2 Viet. c. 56). 


* Eepealed. 

t Griven by the Short Titles Act, 189 G. 

IT Collective title given by or under the Short Titles Act, 1896 .'^ 
§ CTiyen by the Act. 
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Poor Belief (Loans) Act, 1836 (6 & 7 "Will. 4, c. 10*7). 

„ 1838 (1 & 2 Vlct. c. 25). 

(Settleipeit) Act, 1825 (6 Geo. 4, 0.57). 
j? 3? 33 1 831 (1 Will. 4, c. 18). 

* ' Poor Eemoval Act — 

1795 (35 Geo. 3, c. 101). (No. 2), 1861 (24 & 25 Yict. 

1845 (8 & 9 Viet. c. 117). c. 76). 

1846 (9 & 10 Viet. c. 66). 1862 (25 & 26 Viet. c. 113) 

1847 (10 & 11 Viet. c. 33). 1863 (26 & 27 Viet. c. 89). 

1848 (11 & 12 Viet. c. Ill), 1864 (27 & 28 Viet. c. 105). 

1861 (24 & 25 Viet. c. 55). 

■* Poor (Settlement and Eemoval) Act, 1809 (49 Geo. 3, c. 124). 

■' Portendic and Albreda Convention Act, 1858 (21 & 22 Viet 
c. 35). 

f Portuguese Deserters Act, 1849 (12 & 13 Viet. c. 25). 

^ Post Office Acts, 1837 to 1895. 

^ „ Du^ties Acts, 1840 to 1891. 

^ ,, (Management) Acts, 1837 to 1884. 

^ „ (Money Orders) Acts, 1848 to 1904. See 4 Edw. 7, c. 14, 

s. 3. 

^ ,, (Offences) Acts, 1837 to 1884. 

f „ (Eevenues) Act, 1710 (9 Anne, c. 11). 

^ „ Savings Bank Acts, 1861 to 1904 (and see 4 Edvr. 7, 

c. 8, s. 16). 

f Pound Breach Act, 1843 (6 & 7 Viet. c. 30). 
f Powers of Appointment Act, 1874 (37 & 38 Viet. c. 37). 

Poyning^s Law (10 Hen. 7, c. 4 ; 10 Hen. 7, c. 22). See Irish Statt, 
Eev. App., and note. 

Praemunire, Statute of, 1392 (16 Eich. 2, c. 5); 1 Eev. Statt. (2nd 
ed.), 173. 

Pr€B7'ogaiivd Regis, Staiutum de (incert. temp.) ; 1 Eev. Statt. (2nd 
ed-), 80. 

Preliminary Inquiries Act (14 & 15 Viet. c. 49). 
f Prescription Act, 1832 (2 & 3 Will, 4, c. 71). 
t ,, (Ireland) Act, 1858 (21 & 22 Viet. c. 42). 

*' Presentation of Benefices Act, 1713 (13 Anne, c. 13). 

“ Prevention of Offences Ac#, 1851 (14 & 15 Viet. c. 19). 

■' PreviousXonviction Act, 1836 (6 & 7 Will. 4, c. 111). 

" Prin^ss Sophia^s Precedence Act, 1711 (10 Anne, c. 8). 

'* Prints and Engravings Copyright (Ireland) Act, 1836 (6 & 7 Will. 4, 
c. 59). 

,, Copyright Act, 1777 (17 Geo. 3, c. 57). 

% Prison Acts, 1865 to 1898. See 61 & 62 Viet. c. 41, s. 16 (3). 

,, (Escape) Act, 1706 (6 Anne, c. 12), 

” „ „ ,, 1742 (16 Geo. 2, c. 31). 

Prisoners’ Counsel Act (6 & 7 Will. 4, c. 114). 
t „ of War (Escape) Act, 1812 (52 Geo. 3, c. 156). 

„ Eemoval (Scotland) Act, 1863 (26 & 27 Viet. c. 109). 
Eeturns (Ireland) Act, 1816 (56 Geo. 3, c. 120). 


* Kepealed. 

t Given by the Short Titles Act, 1896, 

if Collective tiffe ^ven by or under the Short Titles Act, 1896. 

§ Giveii by the Act. 

Q Q 2 
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Ap'imulix B. 


" Prisons Act, 18^5 (5 & 6 Will. 4, c. 38). 

,, ,, 1839 (2 & 3 Wet. c. 56). 

,, ' ,, 1842*(5 & 6 Yict. c. 98). ^ 

^ ,, (Ireland) Acts, 1826 to 1899. See 62 & 63 Yict. c. 11, 

s. 3 (3). 

„ (Scotland) Acts, 1860 to 1904. See 4 Edw. 7, c. 35, s. 2. 

■j* Private Lunatic Asylums (Ireland) Act, 1842 (5 & 6 Yict. c. 123). 

■|* Privy Council Appeals Act, 1832 (2 & 3 Will. 4, c. 92). 

*|- ,, ,, Pegistrar Act, 1853 (16 & 17 Yict. c. 85). 

f* Probate and Legacy Duties Act, 1808 (48 Geo. 3, c. 149), 

I ,, ,, ,, ,, (Ireland) Act, 1814 (54 Geo. 3, c. 92). 

f ,, Duty Act — 

1801 (41 Geo. 3, c. 86). 1860 (23 & 24 Yict. c. 15). 

1859 (22 k 23 Yict. c. 36). 1861 (24 & 25 Yict. c. 92). 

f Probate Duty (Ireland) Act, 1816 (56 Geo, 3, c. 56). 
f Profane Oaths Act, 1745 (19 Geo. 2, c. 21). 

■■ Promissory Notes Act, 1863 (26 & 27 Yict. c. 105). 

„ ,, (Ireland) Act, 1864 (27 & 28 Yic£ c. 20). 

".Prorogation Act, 1867 (30 & 31 Yict. c. 81). 

" Prosecutions Expenses Act, 1866 (29 & 30 Yict. c. 52), tem^. 

Provisors, Statute of, 1350 (25 Edw. 3, stat. 4) ; 1 Eev. Statt. 
(2nd ed.), 100. 

f Public Accountants Act, 1800 (39 & 40 Geo. 3, c. 54). 

§ ,, Authorities Protection Act, 1893 (56 & 57 Yict. c. 61). 

t ,, Companies Act, 1767 (7 Geo. 3, c. 48). 

f ,, Harbours Act, 1806 (46 Geo. 3, c. 153), 

^ ,, Health Acts, (E), and see 55 & 56 Yict. c. 57, s. 1. 

„ „ (Ireland) Acts, 1878 to 1896. See 59 & 60 Yict. c. 54. 

t „ House (Ireland) Act, 1855 (18 & 19 Yict. c. 114). 

f ,, Improvements Act, 1860 (23 & 24 Yict. c. SO). 

^ ,, Libraries Acts, 1892 to 1901. See 1 Edw. 7, c. 19, s. 1. 

^ ,, (Ireland) Acts, 1855 to 1902. See 2 Edw. 7, c. 20, 

s. 1. 

^ ,, (Scotland) Acts, 1887 and 1894. 

if ,, Money Drainage Acts, 1846 to 1856. 

,, Notaries Act, 1801 (41 Geo. 3, c. 79). 

" „ „ „ 1833 (3 & 4 Will. 4, c. 70). 

" „ „ „ 1843 (6 & 7 Yict. c. 90). 

,, ,, (Ireland) Act, 1821 (1 & 2 Geo. 4, c. 36): 

,, Officers Protection (Ireland) Act, 1803 (43 Geo. 3, c. 143). 

,, Offices (Ireland) Act, 1817 (57 Geo. 3, c, 62). 

,, ,, (Scotland) Act, 1817 (57 Geo. 3, c. 64). 

,, Eecord Office Act, 1838 (1 & 2 Yict. c. 94). 

" „ „ Offices Acts, 1838 to 1898. See 61 & 62 Yict. c. 12r 

,, Eecords (Scotland) Act, 1809 (49 Geo. 3, c. 42). r 
,, Eevenue (Scotland) Act, 1833 (3 & 4 Will. 4, c. 13). 

“ " ,, and Consolidated Fund Charges Act, 1854 (l7&18 

Yict. c. 94). 

^ ,, Schools Acts, 1868 to 1873. 

f ,, Statues (Metropolis) Act, 1854 (17 & 18 Yict. c. 33). 

^ Eepealed. 

t Given by the Short Titles Act, 1896. 

IT Collective title given by or under the Short Titles Act, 1890. 

§ Given by the Act. 
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^ Public Works (Irekind) Acts, 1831 to 1886. 

,, ,, Loans Acts, 1875 to 1882. gee 46 & 47 Viet. c. 42, s. 2. 

f Puniskment of 0£teni:;es Act, 1837 (7 Will. 4 & ^ Yict. c. 91). 


f Quakers and Moravians Act, 1833 (3 & 4 Will. 4, c. 49). 
t n n 1838 (1 & 2 Yict. c. ’ 77 ). 

Quarantine Act, 1825 (6 Geo, 4, c. 78). 

'[* * * § Quarter Sessions Act — 

1814 (54 Geo, 3, c. 84). 1849 (12 & 13 Yict. c. 45). 

1837 (1 & 2 Yict. c. 4). § 1894 (57 & 58 Yict. 0 . 6). 

1842 (5 & 6 Yict. c. 38). 

-)- Quarter Sessions Appeal Act, 1731 (5 Geo. 2, c. 19). 
f „ (Ireland) Act, 1845 (8 & 9 Yict. c. 80). 

§ ,, Jurors (Ireland) Act, 1897 (60 & 61 Yict. c. 20), 

^ Queen Anne^s Bounty Acts, 1706 to 1870. 

t j) % jj (Superannuation) Act, 1870 (33 & 84 Yict. 
c. 89). 

-■ Queen’s Colleges (Ireland) Act, 1845 (8 & 9 Yict. c. 66). 

,, Prison Act, 1842 (5 & 6 Yict. c. 22). 

,, Eemembrancer Act, 1859 (22 & 23 Yict. c. 21). 

Quia Tmptores, 1789 (18 Edw. 1, stat. 1) ; 1 Bev. Statt. (2nded.), 40. 
Quo Warranto, Statute of (18 Edw. 1, stat. 2). 


Eae’s (Sir WiUiam) Act (9 Geo. 4, c. 29). 

Eagman, Statute of (4 Edw. 1). See 2 Beeves, Hist. Eng. 169. 

§ Eailway Act (Ireland) — 

1851 (14 & 15 Yict. c. 70). 

1860 (23 & 24 Yict. c. 97). 

1864 (27 & 28 Yict. c. 71). 

^ Eailways and Canal Traffic Acts, 1854 to 1894. 

§ ,, Clauses Act, 1863 (26 & 27 Yict. c. 92). 

§ ,, ,, Consolidation Act, 1845 (8 & 9 Yict. c. 20). 

§ ,, ,, ,, (Scotland) Act, 1845(8 & 9 Yict. c. 83). 

f ,, (Conveyance of Mails) Act, 1838 (1 & 2 Yict. c. 98). 

„ , (Ireland) Act, 1867 (30 & 31 Yict. c. 104). 

,, Passenger Duty Act, 1842 (5 & 6 Yict. c. 79). 

„ „ „ 1847 (10 & 11 Yict. c. 42). 

^ ,, Eegulation Acts, 1840 to 1893.‘ 

,, ^ ,, of Gauge Act, 1846 (9 & 10 Yict. c. 57). 

,, Sales and Leases Act, 1845 (8 & 9 Yict. c. 96). 

Traverse Act (31 & 32 Yict. c. 70). See post, p. 617. 

" Eating Exemptiona (Scotland) Act, 1874 (37 & 38 Yict. c. 20). 

" Eeal Estate Charges Act, 1854 (17 & 18 Yict. c. 113). 

„ ,, „ 1867 (30 & 31 Yict. c. 69), 

,, „ „ 1877 (40 & 41 Yict. c. 34). 


* Eepealed. 

t G-iven "by the Short Titles Act, 1896. 

^ 11 Collective title given by or under the Short Titles Act, 1896. 

§ Given by the Act. 
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Ajyjmidix B. 


f Eeal Property Act, 1845 (8 & 9 Yict. c. 106). 
j ,, ,, Limitation Act, 1833 (3 <& 4 Will. 4, c. 27). 

t „ „ „ 1837 (7 Will^4 & 1 Viet. c. 28). 

§ „ „ „ „ 1874 (37 & 38 Yict. c. 57). 

■* * * § Eecess Elections Act, 1784 (24 Geo. 3, sess. 2, c. 26). 

•’ Eecognisances (Discharge) Act, 1764 (4 Geo. 3, c. 10). 

,, (Ireland) Act, 1817 (57 Geo. 3, c. 56). 

Eeform Acts. See Representation of the People Acts, 

Eeformatory Schools Acts, 1866 and 1872. See 35 & 36 Viet. c. 21. 
f''Eefreshment Houses Act, 1860 (23 & 24 Viet. c. 27). 
f „ „ (Ireland) Act, 1860 (23 & 24 Viet. c. 107). 

Regiam Majestatem. — The oldest preserved Scots Act. Acts of Par- 
liament of Scotland, vol. 1, p. 233. See Bell, Diet. Law 
Scot., p. 815 (Watson’s ed.). 

'• Eegimental Accounts Act, 1808 (48 Geo. 3, e. 128). 

*' Eegister of Sasines Act, 1829 (10 Geo. 4, c. 19). 

Eegistration Acts. — The Acts relating to the registration of parlia- 
mentary voters in Ireland 49 & 50 Viet. 
C.43, s. 3. 

,, ,, The enactments for the time being in force in 

England, Scotland, and Ireland respectively, relating to the 
registration of persons entitled to vote at elections for 
counties and boroughs, inclusive of the Eating Acts ; 47 & 
48 Viet. c. 3, s. 8 (2). Each expression is to be read dis- 
tributively with reference to each of those parts of the 
United Kingdom. 

f Eegistration of Assurances (Ireland) Act, 1850 (13 & 14 Viet. c. 72). 
I ,, Births, Deaths, and Marriages (Scotland) Act, 1854 

(17 & 18 Viet. c. 80). 

f ,, County Voters (Ireland) Act, 1864 (27 & 28 Viet, 

c. 22). 

,, Electors Acts, 1843 to 1891. See 54 & 55 Viet, c, 18. 

f Eegistry of Deeds (Ireland) Act — 

1822 (3 Geo. 4, c. 116). 1864 (27 & 28 Viet. c. 76), 

1832 (2 & 3 Will. 4, c. 87). 1875 (38 & 39 Viet. c. 57), 

Eegulating Act (13 Geo. 3, c. 63). 

Religiosis^ Stat'utum de (7 Edw. 1, stat. 1). 
f Eeligious Disabilities Act, 1846 (9 & 10 Viet. c. 59), 

.-j- Eemission of Penalties Act, 1859 (22 Viet, c. 32). ^ 

f Eenewable Leaseholds Conversion (Ireland) Act, 1868 (31 & 32 Viet, 
c. 62). 

f Eenewal of Leases (Ireland) Act, 1838 (1 & 2 Viet. c. 62). 

"j* Eepresentation of the People Act, 1832 (2 & 3 Will, 4, c. 45). 

Eepresentation of the People Acts. — The enactments for the tim^ 
being in force in England, Scotland, and Ireland Respec- 
tively relating to the representation of the people, inclusive 
of the Eegistration Acts. See 47 & 48 Viet. c. 3, s. 8. 
f Eepresentation of the People (Ireland) Act, 1832 (2 & 3 Will. 4, 
c. 88). 

* Kepealed. 

t Given by the Short Titles Act, 1896. 

H Collective title given by or under the Short Titles Act, 1896* 

§ Given by the Act. 
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f Eepresentation of^tiie People (Ireland) Act, ISSO (13 & 14 Yict. 

c. 69). 

t „ ^ M ^ ,, 1861 (24 & 25 Viet. 

c. 60). 

t ,, ,, (Scotland) Act, 1832 (2 & 3 Will. 4, 

c. 65). 

t „ „ 1835 (5 & 6 WiU. 4, 

c. 78). 

t Bepresentative Peers (Ireland) Act, 1851 (14 & 15 Yict. c. 87). 

t „ „ „ „ 1857 (20 & 21 Yict. c. 33). , 

. t ,, n (Scotland) Act, 1847 (10 & 11 Yict. c. 52). 

t Eesene Act, 1821 (1 & 2 Greo. 4, c. 88). 
f Eeserve Forces Act, 1870 (33 & 34 Yict. c. 67). 

,, Acts, 1882 and 1890. See 53 & 54 Yict. c. 42. 

f Eesidence of IncnmlDents Act, 1869 (32 & 33 Yict. c. 109). 
f Eesident Magistrates and Police Commissioners Salaries Act, 1874 
(37 & 38 Yict. c. 23, L). 

Eestraining^Act (13 Eliz. c. 10). 
f Eeturning Officers Act, 1854 (17 & 18 Yict. c. 57). 
f Eevenne Act — 

1845 (8 & 9 Yict. c. 76). (No. 1) 1865 (28 & 29 Yict. c. 30). 

(No. 1) 1861 (24 & 25 Yict. c. 21). (No. 2) 1865 (28 & 29 Yict. c. 96). 
(No. 2) 1861 (24&25 Yict.c.91). 1866 (29 & 30 Yict. c. 36). 

1862 (25 & 26 Yict. c. 22). 1867 (30 & 31 Yict. c. 90). 

1863 (26 & 27 Yict. c. 33). 1868 (3] & 32 Yict. c. 28). 

(No. 1) 1864 (27 & 28 Yict. c. 18). 1869 (32 & 33 Yict. c. 14). 

(No. 2) 1864 (27 & 28 Yict. c. 56). 

" Eevenne (Ireland) Act, 1806 (46 Greo. 3, c. 106). 

,, (Scotland) Act, 1718 (5 Greo. 1, c. 20). 

,, (Transfer of Charges) Act, 1856 (19 <S:20 Yict. c. 59). 
Eevestment, Act of (5 Greo. 3, c. 26), Isle of Man (Purchase). 

■’ Eevising Barristers Act, 1866 (29 & 30 Yict. c. 54). 

'• Eichmond Lunatic Asylum Act, 1830 (11 Ceo. 4 & 1 Will. 4, c. 22, 1.). 
„ „ „ „ 1831(1 Will. 4, c. 13,1.). 

Eight, Petition of, 1627 (3 Chas. 1, c. 1) ; 1 Eev. Statt. 585. 

*• Eights, Bill of, 1688 (1 Will. & Mar. s. 2, c. 2) ; 1 Eev. Statt. 690. 

'• Eiot Act (1 Geo. 1, stat. 2, c. 5). See 1 Steph. Cr. Law, p. 292. 

•• Eiotous Assemblies (Scotland) Act, 1822 (3 Geo. 4, c, 33). 

-■ Ei vers* * * § Pollution Prevention Act, 1893 (56 & 57 Yict. c. 31). 

„ „ Acts, 1876 and 1893. See 56 & 57 Yict. 

c. 31. 

f Eoads Amendment Act, 1880 (43 Yict. c. 7, S.). 

Eogue Mon%y Act (11 Geo. 1, c. 26, S.). 

-% t Bolls Estate Act, 1837 (7 Will. 4 & 1 Yict. c. 46). 

' Eedt's Act (25 & 26 Yict. c. 42). 
j* Eoman Catholic Churches Act, 1832 (2 & 3 Will. 4, c. 115). 
f „ „ „ 1860 (23 & 24 Yict. c. 134). 

f „ „ Belief Act, 1791 (31 Geo. 3, c. 32). 

t „ „ „ 1829 (10 Geo. 4, c. 7). 


* Bepealed. 

t Given by the Short Titles Act, 1896. 

Collective title given by or under the Short Titles Act, 1396. 

§ Given hy the Act. 



tioo 


AppcMlix JB. 


Eomilly’s (Sir Saisauel) Acts (48 Geo. 3, c. 129 ; "52 Geo. 3, c, 101). 

Bosebery’s (Lord) Act (6 & 7 Will. 4, c. 42), Entail, S. 

■f Eoyal Marines Act, 4 847 (1(j & 11 Yict. e. 63)i- 

4 „ ,, „ 1857 (20 Yict. c. 1). ^ 

f ,, Marriages Act, 1772 (12 Geo. 3, c. 11). See 1 Stepb. Hist. 

Or. Law, 291 ; Sussex Peerage Claim^ 6 St. Tr. N. S. 79. 

•j- ,, Naval Eeserve (Yolunteer) Act, 1859 (22 & 23 Yict. c. 40). 

,, Supremacy Act, 1558 (1 Eliz. c. 1); 1 Eev. Statt. 463. 

•j- ,, Titles Act, 1876 (39 & 40 Yict. c. 10). 

Eussell Gurney’s Acts (30 & 31 Yict, c. 35, and 31 & 32 Yict. c. 116). 

Eutberfurd’s (Lord) Act (11 & 12 Yict. c. 36), Entail, S. 

Eutland, Statute of (12 Edw. 1 ; 10 Edw. 1, Euffbead). 


St, Leonards (Lord) Acts (1) (22 & 23 Yict. c. 35 ; 23 & 24 Yict. 
c. 38; (2) 30 & 31 Yict. c. 105). 

'■ Sale of Advowsons Act, 1856 (19 & 20 Yict. c. 50). 

„ Beer Act, 1795 (35 Geo. 3, c. 113). 

,, Farming Stock Act, 1816 (56 Geo. 3, c. 50). 

,, Food and Drugs Acts, 1875 to 1899. See 62 & 63 Yict. c. 51, 
s. 28 (1). 

f ,, Game (Dublin) Act, 1865 (28 & 29 Yict. c. 2). 

„ Gas Act, 1859 (22 & 23 Yict. c. 66). 

„ „ 1860 (23 & 24 Yict. c. 146). 

,, ,, (Scotland) Act, 1864 (27 & 28 Yict. c. 96). 

§ ,, Goods Act, 1893 (56 & 57 Yict. c. 71). 

,, Offices Act, 1551 (5 & 6 Edw. 6, c. 16). 

„ „ 1809 (49 Geo. 3, c. 126). 

,, Spirits Act, 1750 (24 Geo. 2, c. 40). 

„ „ 1862 (25 & 26 Yict. c. 38). 

Sales to tbe Crown Act, 1746 (20 Geo. 2, c. 51). 

,, of Eeversions Act, 1867 (31 & 32 Yict. c. 4). 

^ Salmon Fisheries (Scotland) Acts, 1828 to 1868. 

^ ,, and Fresb Water Fisheries Acts, 1861 to 1896. See 59 & 

60 Yict. c. 18. 

f Sanitary Law Amendment Act, 1874 (37 & 38 Yict. c. 89). 
f Sardinia Loan Act, 1855 (18 & 19 Yict. c. 17). 

t ,, „ 1856 (19 & 20 Yict. c. 39). 

j Satisfied Terms Act, 1845 (8 & 9 Yict, c. 112). ♦ 

f Savings Bank Act — 

1828 (9 Geo. 4, c. 92). 1835 (5 & 6 WiU. 4, c. 57). 

1833 (3 & 4 WiU. 4, c. 14). 1844 (7 & 8 Yict. c. 83). 

t Savings Bank (Charitable Societies) Act, 1859 (22 & ^ Yict. c. 53). 
t 7 ? jj Investment Act, 1863 (26 & 27 Yict. c. 25). 

Scholefield’s Act (23 & 24 Yict. c. 84). 
t School Grants Act, 1855 (18 & 19 Yict. c. 131). 

^ ,, Sites Acts, 

t J? J? (Ireland) Act, 1810 (50 Geo. 3, c. 33). 

t Scientific Societies Act, 1843 (6 & 7 Yict. c. 36). 


* Eepealed. 

t Given by tbe Short Titles Act, 1896. 

H Collective title given by or under the Short Titles Act, 1896. 
§ Given by the Act. 
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t Scottish. Episeojalians Act, 1711 (10 Anae, c.'* * * § 10), 
t ,, ,, Belief Act, ^792 (32 Geo. 3, c. 63). 

f ,, Bepresei>tative Peers Act, 1707 (6 Anne, c. 78). 

Scrope’s (PouleB) Act (6 & 7 Will. 4, c. 96), Parochial Assessments^ 
t Sculpture Copyright Act, 1814 (54 Geo. 3, c. 56). 

^ Sea Pisheries Acts, 1843 to 1893. 
f ,, ,, (Scotland) Act, 1810 (50 Geo. 3, c. 108). 

Secretary for Scotland Acts, 1885 to 1904. See 4 Edw. 7, c. 27, s. 2. 
f Security of Public Officers Act, 1812 (52 Geo. 3, c. 66). 
t Seditious Meetings Act, 1817 (57 Geo. 3, c. 19). 
t n .7 M 1846 (9 & 10 Viet. c. 33). 

f Seizure of Cro23s (Ireland) Act, 1863 (26 & 27 Viet. c. 62). 

Selborne’s (Lord) Act (37 & 38 Viet. c. 85). 
f Se 2 )tennial Act, 1715 (1 Geo. 1, stat. 2, c. 38) ; 2 Bev. Statt. (2nd 
ed.), 16. 

t Sequestration Act, 1849 (12 & 13 Viet. c. 67). 
f Servants’ Characters Act, 1792 (32 Geo. 3, c. 56). 

§ Settled Estates Act, 1877 (40 & 41 Viet. c. 18). 

^ ,, Land Acts, 1882 to 1890 ; and see 53 & 54 Viet. c. 69, s. 2. 

t ,, „ (Ireland) Act, 1847 (10 & 11 Viet. c. 46). 

f Settlement, Act of (12 & 13 Will. 3, c. 2) ; 1 Eev. Statt. (2nded.), 785. 
t Sewers Act, 1833 (3 & 4 Will. 4, c. 22). 
t „ „ 1841 (4 d: 5 Viet. c. 45). 

t „ ,, 1849 (12 & 13 Viet. c. 50). 

,, Statute of (23 Hen. 8, c. 5). 

Shaftesbury’s (Lord) Acts — (1) The Common Lodging House Acts. 

(2) (18 & 19 Viet. c. 86), Liberty of Eeli- 
gious Worshij>. 

t Sheriff Court Houses (Scotland) Act, 1866 (29 & 30 Viet. c. 53). 

\ Sheriff Courts (Scotland) x\ct — 

1825 (6 Geo. 4, c. 23). 1853 (16 & 17 Viet. c. 80). 

1838 (1 & 2 Vict.c. 119). 1870 (33 & 34 Viet. c. 86). 

§ Sheriffs Act, 1887 (50 & 51 Viet. c. 55). 

,, (Ireland) Act, 1817 (57 Geo. 3, c. 68). 

,, „ ,, 1835 (5 & 6 Will, 4, c. 55). 

,, of Edinburgh and Lanark Act, 1822 (3 Geo. 4, c. 49). 

,, (Scotland) Act, 1747 (21 Geo. 2, c. 19). 

,, ,, ,, 1755 (28 Geo. 2, c. 7). 

,7 Substitute Act, 1864 (27 & 28 Viet. c. 106). 

Shipping Offences Act, 1793 (33 Geo. 3, c. 67). 

Shop Hours Acts, 1892 to 1899. See 58 & 59 Viet. c. 5 ; 62 & 63 
Viet. c. 21. 

^ Shops Eegulation Acts, 1892 to 1904. See 4 Edw. 7, c. 31, s. 10. 

§ Short Titles Act, 1896 (59 & 60 Viet. c. 14), See p. 557. 

■' Sierra Leone Offences Act, 1861 (24 & 25 Viet. c. 31). 

*• Silk Weavers Act, 1845 (8 & 9 Viet. c. 128). 

*' Silver Plate Act, 1790 (30 Geo. 3, c. 31). 

Simony Act, 1590 (31 Eliz. c. 6). 
t „ „ 1713 (13 Anne, c. 11). 


* Kepealed. 

t Given by the Short Titles Act, 1896. 

if Collective title given by or under the Short Titles Act, 1896- 

§ Given by the Act, 
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A2')pendix B. 


Six Acts, The (60 G^o. 3 & 1 Geo. 4, ce. 1, 2, 4, 6/8, 9). 
f Slave Trade Act — 

1824 (5 Geo. 4, c, 113). § 1873 (36 & ^7 Yict. c. 88). 

. 1843 (6 & 7 Yict. c. 98). f 1876 (39 & 40 Yict. c. 46). 

f Slavery Abolition Act, 1833 (3 & 4 Will. 4, c. 73). 

Small Debt (Scotland) Acts, 1837 to 1889. 
f ,, ,, ,, Act, 1837 (7 Will. 4 & 1 Yict. c. 41). 

t „ Debts Act, 1845 (8 & 9 Yict. c. 127). 

,, Tenements Act (59 Geo. 3, c. 12). 

,r ,, Eecovery Act, 1838 (1 & 2 Yict. c. 74). 

" Smoke Nuisance (Scotland) Act, 1857 (20 & 21 Yict. c. 73). 

„ „ „ „ 1865 (28 & 29 Yict. c. 102). 

** Sodor and Man Act, 1838 (1 & 2 Yict. c. 30). 

" Solicitors Act, 1851 (14 & 15 Yict. c. 88). 

^ „ Acts, 1839 to 1899. And see 62 & 63 Yict. c. 4. 

t „ (Clerks) Act, 1839 (2 & 3 Yict. c. 33). 

t „ „ „ 1844 (7 & 8 Yict. c. 86). 

^ ,, (Ireland) Acts, 1849 to 1899. See 59 & 60Wict. c. 14, 

Sch. ii., and the two Acts below. 

§ „ „ „ 1898 (61 S; 62 Viet. c. 17). 

§ „ „ „ 1899 (62 & 63 Viet. c. 4). 

f South Africa Offences Act, 1863 (26 & 27 Yict. c. 35). 

,, Australia Act, 1842 (5 & 6 Yict. c. 61). 

,, Wales Highways Act, 1860 (23 & 24 Yict. c. 68). 

,, ,, (Turnpike Eoads) Act, 1847 (10 & 11 Yict. c. 72). 

** Special Constables Act, 1831 (1 & 2 Will. 4, c. 41). 

„ „ „ 1835 (5 & 6 Will. 4, c. 43). 

t „ „ „ 1838 (1 & 2 Yict. c. 80). 

f ,, ,, (Ireland) Act, 1832 (2 & 3 Will. 4, c. 108). 

t „ „ „ „ 1845 (8 & 9 Yict. c. 46). 

f Spirits Act, 1742 (16 Geo. 2, c. 8). 

§ ,, ,, 1880 (43 & 44 Yict. c. 24). 

f ,, (Ireland) Act, 1855 (18 & 19 Yict. c. 103), 

t „ „ (No. 2) Act, 1815 (55 Geo. 3, c. 104). 

„ Act, 1845 (8 & 9 Yict. c. 64). 

„ „ „ 1854 (17 & 18 Yict. c. 89). 

,, (Strength Ascertainment) Act, 1818 (58 Geo. 3, c. 104). 

*' Spiritual Duties Act, 1839 (2 & 3 Yict. c. 30). 

■■ Stage Carriages Act, 1832 (2 & 3 WiU. 4, c. 120). 

" ,, Coaches (Scotland) Act, 1820 (1 Geo. 4, c. 4). 

*■ Stamp Act — 

1804 (44 Geo. 3, c. 98). 1854 (17 & 18 Yict. c. 83). 

1815 (55 Geo. 3, c. 184). 1891 (54 & 55 Yict. c. 39). 

1853 (16 & 17 Yict. c. 59). 

*• Stamp Duties Act, 1835 (5 & 6 WiU, 4, c. 64). 

,, in Law Proceedings (Ireland) Act, 1821 (1 & 2 Geo. 4, 
c. 112). 

f ,, (Ireland) Act, 1815 (55 Geo. 3, c. 100). 

t ?? jj 1842 (5 & 6 Yict. c. 82). 


* Bepealed. 

t Given by the Short Titles Act, 1896. 

IT Collective title given by or tinder the Short Titles Act, 1896. 
§ Given by the Act. 
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f Stannaries Ad: — 

1836 (6 & 7 Will. 4, c. 106). § 1869 (32 & 33 Yict. c. 19). 

1839 (2 & § Yict. c. 58). ' § 1^87 (50 & 51 Yict. c. 43), 

1855 (181 & 19 Yict. c. 32). 

See 59 & 60 Yict. c. 45. 

Staple, Statute of the (27 Edw. 3, stat. 2). 

■' Starr and Bent Act, 1741 (15 Geo. 2, c. 33). 

Statute of Distribution (22 & 23 Chas. 2, c. 10). 

„ Frauds (29 Chas. 2, c. 3). 

,, ,, Amendment Act, 1828 (9 Geo. 4, c. 14). 

t ,, Uses (27 Hen. 8, c. 10). 

" Statutory Commissioners Act, 1823 (4 Geo. 4, c. 35). 

,, Declarations Act, 1835 (5 & 6 Will. 4, c. 62); and see 44 
& 45 Yict. c. 41, s. 68. 

■' Stealing of Yegetables Act, 1772 (13 Geo. 3, e. 32). 

'■ Steam Engines (Furnaces) Act, 1821 (1 & 2 Geo. 4, c. 41). 

,, "^histles Act, 1872 (35 & 36 Yict. c. 61). 

“• Still Licences Act, 1846 (9 & 10 Yict, c. 90). 

■* * * § Stipendiary Magistrates Act, 1858 (21 & 22 Yict. c. 73). 

^ „ „ „ 1863 (26 & 27 Yict. c. 97). 

\ „ „ „ 1869 (32 & 33 Yict. c. 38). 

f Straits Settlements Act, 1866 (29 & 30 Yict. c. 115). 
t ,, ,, Offences Act, 1874 (37 & 38 Yict. c. 38). 

Sturges Bourne’s Acts (58 Geo. 3, c. 69 ; 59 Geo. 3, c. 12). 

Style Act, The (24 Geo. 2, c. 33). See 2 Eev. Statt. (2nd ed.), 285, 
Submission, Act of (23 Hen. 8, c. 14). 
f Succession to the Crown Act, 1707 (6 Anne, c. 41). 

Summary J urisdiction Act — 

- 1848 (11 & 12 Yict. c. 43). § 1879 (42 & 43 Yict. c. 49). 

-* 1857 (20 & 21 Yict. c. 43). § 1884 (47 & 48 Yict. c. 43). 

f 1863 (26 & 27 Yict. c. 77). § 1899 (62 & 63 Yict. c. 22). 

Summary Jurisdiction Acts defined (52 & 53 Yict. c. 63, s. 13 (7), 
(8), (9), (10) ). See Boulter v. Kent Justices, (1897) App. 
Cas. 556 ; A. V. Su7iderland Justices, (1901) 2 K. B. 357, 368, 
§ Summary Jurisdiction (Ireland) Act, 1851 (14 & 15 Yict. c. 93). 
t „ „ „ „ 1862 (25 (Sc 26 Yict. c. 50). 

§ ,, „ (Married Women) Act, 1895 (58 <Sc 59 Yict. 

- c. 39). 

,, ,, (Scotland) Acts, 1864 and 1881. See 44 & 45 

Yict. c. 33, s. 1 (52 & 53 Yict. c. 63, s. 13). 

t Sunday Observance Act — 

1625 (1 Chas. 1, c. 1). 1780 (21 Geo. 3, c. 49). 

1677 (29 Chas. 2, c. 7). 1833 (3 (S: 4 WiU. 4, c. 31). 

§ Sunday Observation (Prosecution) Act, 1871 (34 & 35 Yict. c. 87). 

^ Superannuation Acts, 1834 to 1892. 

4 ,, , (Metrox:)oli8) Act, 1866 (29 & 30 Yict. c. 31). 

j Superior Courts (Officers) Act, 1837 (7 Will. 4 & 1 Yict. c. 30). 

* Eepealed. 

t Given by the Short Titles Act, 1896. 

IF Collective title given by or under the Short Titles Act, 1896. 

§ Given by the Act. 
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Ajjpendix JB. 


Supremacy, Act of (liEliz. c. 1). 

Survey (Great Britain) Acts, 1841 to 1870. See 33 & 34 Viet. c. 23. 
,, (Ireland) Acts, J825 to f870. See 33 & 3^ Viet. c. 23. 


• Talfourd’s Acts : (1), (2 & 3 Viet. c. 54'"), Infants ; (2), (5 & 6 Viet, 
c. 45), Copyriglit. 

“j“ Tallagio non concedendo^ Statutum de^ 1297 (25 Edw. 1) ; 1 Eev. 
Statt. (2nd ed.), 56. 

f Taxation of Colonies Act, 1778 (18 Geo. 3, c. 12). 
f Taxes Act, 1856 (19 & 20 Viet. c. 80). 

§ ,, Management Act, 1880 (43 & 44 Viet. c. 19). 

,, (Eegulation of Eemuneration) Acts, 1891 and 1892. See 55 & 
56 Viet. c. 25. 

f Taxing Master’s (Ireland) Act, 1848 (11 & 12 Viet. c. 132). 

Taylor’s (Michael Angelo) Act (57 Geo. 3, c. xxix.). 

,, (Peter) Act (34 & 35 Viet. c. 87). 

Technical Instruction Acts, 1889 to 1891. See 54 & 55 "^ct. c. 4. 

" Teinds Act,- 1808 (48 Geo. 3, c. 138). 

- „ ,, 1810 (50 Geo. 3, c. 84). 

*• „ „ 1824 (5 Geo. 4, c. 72). 

Telegraph Acts, 1863 to 1899. See 59 & 60 Viet. c. 14, Sch. ii. ; 

60 & 61 Viet. c. 41, s. 4 ; 62 & 63 Viet. c. 38, s. 4. 
Tenentihus per legem Anglioi^ Statutum de (incert. tempt!) ; 1 Eev. 
Statt. (2nd ed.), 78. 

Tenterden’s (Lord) Acts: (1), (9 Geo. 4, c. 14) ; (2), (2 & 3 WiU. 4, 
c. 71), Prescription. 

f Tenures Abolition Act, 1746 (20 Geo. 2, c. 50). 

§ Territorial Waters Jurisdiction Act, 1878 (41 & 42 Viet. c. 73). 
f Test Abolition Act, 1867 (30 & 31 Viet. c. 62). 

Tests Act (25 Ohas. 2, c. 2). 

'■ Textile Manufactures (Ireland) Act, 1840 (3 & 4 Viet. c. 91). 

„ „ „ „ 1842 (5 & 6 Viet. c. 68). 

„ „ „ 1867 (30 & 31 Viet. c. 60). 

Theatres Act, 1843 (6 & 7 Viet. c. 68). 

- Theft Act, 1730 (4 Geo. 2, e. 32). 

Thellusson Act (39 k 40 Geo. 3, c. 98); 2 Eev. Statt. (2nd ed.), 912, 
f Thirlage Act, 1779 (39 Geo. 3, c. 55, S.). See 8 Eettio (Sc.), 514. 

I Threshing Machines Act, 1878 (41 & 42 Viet. c. 12). 

Tidd Pratt’s Act (6 & 7 Viet. c. 36). 
f Tin Duties Act, 1838 (1 & 2 Viet. c. 120). 

Tippling Act (24 Geo. 2, c. 40) ; 2 Eev. Statt. (2nd ed.), 275 ; c/i 30 
& 31 Viet. c. 142, s. 4 ; and 51 & 52 Viet. c. 43, 182. 

^ Tithe Acts, 1836 to 1891. 

t 1832 (2 & 3 Will. 4, c. 100). f 1842 (5 & 6 Viet. c. 54). 

- 1836 (6 & 7 Will. 4, c. 71). f 1846 (9 & 10 Viet. c. 73). 

-- 1837 (7 Will. 4 & 1 Viet. c. 69). f 1847 (10 & 11 Viet. c. 104). 

1838 (1 & 2 Viet. c. 64). f I860 (23 & 24 Viefc. c. 93). 

-• 1839 (2 & 3 Viet. c. 62). § 1878 (41 & 42 Viet. c. 42). 

■’ 1840 (3 & 4 Viet. c. 15). 

* Eepealed. 

t Given by the Short Titles Act, 1896. 

If CoUective title given by or under the Short Titles Act, 1896. 

\ Given by the Act. 
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t Tithe Arrears '(Ireland) Act, 1839 (2 & 3 Viet. c. 3). 
t ,, Bating Act, 1851 (14 & 15 Viet. c. 50). 
t ,, Bent C]j.afge (Ireland) Act, 1838 (1 % 2 Yict. c. 109). 
t „ ,, ,, „ 1848 (11 & 12 Viet. c. 80). 

t Tithes and Church Bates Becovery Act, 1714 (1 Geo. 1, st. 2, c. 6)r 
" Tobacco Act, 1782 f22 Geo. 3, c. 73). 

,, „ 1840 (3 & 4 Viet. c. 18). 

„ „ 1842 (5 & 6 Viet. c. 93). 

,, Cultivation Act, 1831 (1 & 2 Will. 4, c. 13). 

Toleration Act, 1688 (1 Will. & Mar. c. 18) ; I Bev. Sfcatt. (2nd ed.), 
684. 

f Tolls (Ireland) Act, 1817 (57 Geo. 3, c. 108), 

Torrens’ Acts (1) (31 & 32 Viet. c. 30 ; 48 & 49 Viet. c. 34). 

,, ,, (2) Australian Acts for .Registration of Title to Land, 

f Town Gardens Protection Act, 1863 (26 & 27 Viet. c. 13). 

^ ,, Police Clauses Acts, 1847 and 1889 (10 & 11 Viet. c. 89 ; 52 

53 Viet. c. 14). 

§ Towms Improvement Clauses Act, 1847 (10 & 11 Viet. c. 34). 

Trade Union Acts, 1871 and 1876. See 39 tic 40 Viet. c. 22. 
f Trading Partnerships Act, 1841 (4 & 5 Viet. c. 14), 
f Trafalgar Square Act, 1844 (7 & 8 Viet. c. 60). 

I Traffic Begulation (Scotland) Act, 1772 (12 Geo. 3, c, 45). 

Trailbaston, Statute of {mc&rL temj).). Vide 2 Beeves, Hist. Eng. 
Law, 109. 

^ Tramways (Ireland) Acts, 1860 to 1900. See 63 & 64 Viet. c. 60, 

s. 4, 

■' Transfer of Stock Act, 1800 (39 & 40 Geo. 3, c. 36). 

,, ,, (Heland) Act, 1820 (1 Geo. 4, c. 5). 

,, "Works (Ireland) Act, 1856 (19 & 20 Viet. c. 37). 

*• Transportation Act — 

1824 (5 Geo. 4, c. 84). 1834 (4 & 5 Will. 4, c. 67). 

1825 (6 Geo. 4, c. 69). 1843 (6 & 7 Viet. c. 7). 

1830 (11 Geo, 4 & 1 Will. 4, 1847 (10 & 11 Viet. c. 67). 

c. 39). 

f Transportation (Ireland) Act, 1849 (12 & 13 Viet. c. 27), 
f Treason Act — 

1351 (25 Edw. 3, stat. 5, c, 2). 1795 (36 Geo. 3, c. 7). 

1708 (7 Anne, c. 21). 1800 (39 & 40 Geo. 3, c. j}3). 

1746 (20 Geo. 2, c. 30). 1814 (54 Geo. 3, c. 146). 

1766 (6 Goo. 3, c. 53). 1817 (57 Geo. 3, c. 6). 

1790 (30 Geo. 3, c. 48). 1842 (5 & 6 Viet. c. 51). 

f Treason 1^’eloiiy Act, 1848 (11 & 12 VTct. c. 12). 

,, (Ireland) Act, 1821 (1 & 2 Geo. 4, c. 24). 

„ „ „ 1851 (17 & 18 Viet. c. 26). 

,, Outlawries (Scotland) Act, 1748 (22 Geo. 2, c. 48). 

Treasons, Statute of (25 Edw. 3, stat. 5, c. 2). 
t Treasur;f Instruments Signature Act, 1849 (12 & 13 Viet. c. 89). 

^ Trial of Lunatics Act, 1883 (46 & 47 Viet. c. 38). 
f ,, Peers (Scotland) Act, 1825 (6 Geo. 4, c. 60). 

^ Bepealed. 

t Given by the Short Titles Act, 189G. 

II Collective title given by or tinder the Short Titles Act, 189G. 

§ Given by the Act. 
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t Trials for Felony Act,^836 (6 & 7 Will. 4, c. 114). 

Triennial Act (1664, 16 Chas. 2,tc. 4). 
t Trout (Scotland) Act, 1^45 (8 & 9 Yict. c. 26). 
f „ 1860 (23 & 24 Yict, c. 45). 

r ,, Acts, 1845 to 1902, See 2 Edw. 7, c. 29. 

t Truck Act, 1831 (1 & 2 WiU. 4, c, 37). 

„ Acts, 1831 to 1896. See 59 & 60 Yict. c. 44, s. 12. 
f Trustee Act, 1852 (15 & 16 Yict. c. 55). 

§ ,, ,, 1893 (56 & 57 Yict. c. 53, amended by 57 & 58 Yict. 

' c. 10). 

^ 5 , Appointment Acts, 1850 to 1890. 

^ ,, Savings Bank Acts, 1863 to 1904. See 4 Edw. 7, c. 8, s. 16. 

^ Trusts (Scotland) Acts, 1801 to 1898. See 59 & 60 Yict. c. 14, 
Sched. ii., and 61 & 62 Yict. c. 42. 

Tumultuous Petitioning, Act against (13 Chas. 2, c. 5). See 1 Stepk. 
Hist. Or. Law, 291. 

f „ Eisings (Ireland) Act, 1831 (1 & 2 WiU. 4, c.^44). 
f Turkish Loan Act, 1855 (18 & 19 Yict. c. 99). 

^ Turners (Sir G.) Act (13 & 14 Yict. c. 35). 
f Turnpike Eoads Act, 1822 (3 Geo. 4, c. 126). 
t „ „ (Scotland) Act, 1758 (32 Geo. 2, c. 15). 

f ,, Trusts Belief Act, 1861 (24 & 25 Yict. c. 46). 


Uniformity, Act of (1) (1 Eliz. c. 2) ; 1 Eev. Statt. (2nd ed.), 469. 

,, „ (2) (14 Chas. 2, c. 4) ; 1 Eev. Statt. (2nd ed.), 631. 

f Union and Parish Property Act, 1835 (5 <& 6 Will. 4, c. 69). 
t „ „ „ „ 1837 (7 Will. 4 & 1 Yict. c. 50). 

,, Assessments Acts, 1862 to 1880. See 43 & 44 Yict. c. 7. 

§ ,, Ohargeability Act, 1865 (28 & 29 Yict. c. 79). 

,, of Benefices Act, 1860 (23 & 24 Yict. c. 142). 

t ,, Officers (Ireland) Act, 1872 (35 & 36 Yict. c. 89). 

j* ,, ,, Superannuation (Ireland) Act, 1865 (28 & 29 Yict. 

c. 26), 

'* „ with Ireland Act, 1800 (39 & 40 Geo. 3, c. 67). 

■* * § ,, ,, Scotland Act, 1706 (6 Anne, c. 11). 

“ „ „ Amendment Act, 1707 (6 Anne, c. 40). 

Universities Act, 1825 (6 Geo. 4, c. 97). 

(Scotland) Act, 1853 (16 & 17 Yict. c. 89). 

„ 1858 (21 & 22 Yict. c. 83). 

,, ,, ,, 1859 (22 & 23 Yict. c. 24). 

,, (Wine Licence) Act, 1743 (17 Geo. 2, c. 40). 

*' University Elections Act, 1861 (24 & 25 Yict. c. 53). 

,, of Dublin Eegistration Act, 1842 (5 & 6 Yict. c. 74). 

" Unlawful Combination (Ireland) Act, 1803 (43 Geo. 3, c. 86), 

,, DriUing Act, 1819 (60 Geo. 3 & 1 Geo. 4, c. 1). ** 

,, Games Act, 1728 (2 Geo. 2, c. 28). 


* Bepealed. 

t Given by the Short Titles Act, 1896. 

IT Collective title given by or under the Short Titles Act, 1896. 

§ Given by the Act. 
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” Unlawful OatWAct, 1797 (37 Geo, 3, e. 123)."^ 

„ „ „ 1812 (52 Geo.^, c. 104J. 

„ „ (Ireland) Act, 1810 (50 Geo. 3, c. 102). 

„ „ „ „ 1823 (4 Geo. 4, c. 87). 

,, Societies Act, 1799 (39 Geo. 3, c. 79). 

Uses, Statute of (27 Hen. 8, c. 10) ; 1 Kev. Statt, (2nd ed.), 328. 
Usury Laws Eepeal Act, 1854 (17 & 18 Yict. c. 90). 


Vaccination Acts, 1867 to 1898. See 61 & 62 Yict. c. 49, 

,, (Ireland) Act, 1858 (21 & 22 Yict. c. 64). 

„ „ „ 1863 (26 & 27 Yict. c. 52). 

„ (Scotland) Act, 1863 (26 & 27 Yict. c. 108). 

Vagrancy Act, 1824 (5 Geo. 4, c. 83). 

„ 1838 (1 & 2 Yict. c. 38). 

f ,, (Ireland) Act, 1847 (10 & 11 Yict. c. 84). 
f Valuation (Ireland) Act, 1852 (15 & 16 Yict. c, 63). 
f „ „ „ 1854 (17 & 18 Yict. c. 8). 

f ,, ,, ,, 1864 (27 & 28 Yict. c. 52). 

f Vancouver’s Island Act, 1849 (12 & 13 Yict. c. 48). 

§ Vendor and Purcliaser Act, 1874 (37 & 38 Yict. c. 78), 

^ Vestries Acts, 1818 to 1853 — 

t 1818 (58 Geo. 3, c. 69). f 1850 (13 & 14 Yict. c. 57). 

-- 1819 (59 Geo. 3, c. 85). f 1853 (16 & 17 Yict, c. 65). 

" 1831 (1 & 2 Wm. 4, c. 60). 
f Vexatious Indictments Act, 1859 (22 & 23 Yict. c. 17). 
f Victoria Constitution Act, 1855 (18 8c 19 Yict. c. 55). 
f Vinegar Act, 1844 (7 & 8 Yict. c. 25). 

^ Viris religiosis^ Btatutum de (7 Edw. 1). 

Vouchers, Statute of (20 Edw. 1, stat, 1).' 


Wagering Act (19 Geo. 2, c. 37). 
t Wages Arrestment (Scotland) Act, 1845 (8 & 9 Yict, c. 39). 

Wales, Statute of (27 Hen. 8, c 26) ; 1 Eev. Statt. (2nd ed.), 337. 
f , ,, and Berwick Act, 1746 (20 Geo. 2, c. 42). Vide ante, p. 387. 

W allice statutum (12 Edw. 1). 

* Waltham Black Act (9 Geo. 1, c. 22). See Davis^ case (1783), 1 
Leach C. 0. (2nd ed.) 228. 

^ Wards, Statute of (28 Edw. 1, stat. 1). 
t Warrants of Attorney Act, 1822 (3 Geo. 4, c. 39). 
f „ „ „ 1843 (6 & 7 Yict. c. 66). 

^ Waste, Statute of (20 Edw. 1, stat. 2). 

Waterworks Clauses Acts, 1847 to 1863. See 26 8c 27 Yict. c. 93. 
t Wedding Eings Act, 1855 (18 & 19 Yict. c. 60). 

7 Weights and Measures Act, 1824 (5 Geo. 4, c. 74). 

„ „ Acts, 1878 to 1904. See 60 & 61 Yict. c. 46, 

s.,3; 4 Edw. 7, c. 28, s. 2. 

*' Welsh Cathedrals Act, 1843 (6 & 7 Yict. c. 77). 

" West Africa Act, 1821 (1 & 2 Geo. 4, c. 28). 


* Eepealed. 

t Given by the Short Titles Act, 1896. 

If Collective title given by or under the Short Titles Act, 180G. 

§ Given by the Act. 
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"West African Oftenfces Act, 1871 (34 & 35 Viet. cfS). 
f ,, Indian Prisons Act, 183§ (1 & 2 Viet. c. 67). 
t „ Indies (Salaries^ Act, 1868 (31 & 32 Vict.c. 120). 

*Westbury’s Act (25 & 26 Viet. c. 53), Land Transfer. 

Westminster, Statute of, tire First (3 Edw. 1) ; 1 Pev. Statt. (2nded.), 9. 
,, „ tLe Second (13 Edw. 1); 1 Per. Statt. 

(2nd ed.), 17. 

i Whipping Act, 1820 (1 Geo. 4, c. 57). 
f „ „ 1862 (25 & 26 Viet. c. 18). 

Whiteboy Acts (1) (I.) ; 15 & 16 Geo. 3, c. 21 ; 17 & 18 Geo. 3, c. 36 ; 

27 Geo. 3, c. 15 (I.)j 36 Geo. 3, c. 32; Pev. Statt. 
Poland, 540, 551, 704. 

„ Acts (2) (U. K.); 40 Geo. 3, c. 96; 50 Geo. 3, c. 102; 
1 & 2 Will. 4, c. 44 ; 5 & 6 Viet. c. 28. See R. v. Barrett 
(1886), 18 L. P. Ir. 430. 

f White Herring Fisheries Act, 1771 (11 Geo. 3, c. 31). 
f ,, ,, Fishery (Scotland) Act, 1821 (1 & 2 Geo. 4, c. 79). 

t „ „ „ „ „ 1861 (24 &25Vicic. 72). 

Wild Birds Protection Acts, 1880 to 1904. See 59 & 60 Viet. c. 56 ; 
2 Edw. 7, c. 6, s. 2 ; 4 Edw. 7, c. 4, s. 3 ; c. 10, s. 2, 
f WiUs Act, 1837 (7 Will. 4 & 1 Viet. c. 26). 
t „ 1861 (24 & 25 Viet. c. 114). 

,, Statute of (34 & 35 Hen. 8, c. 5). 

Wilmot’s (Sir Eardley) Act (3 & 4 Viet. c. 77), Grammar Schools, 
Winchester, or Winton, Statute of (13 Edw. 1, stat. 2). 

Whnter Assizes Acts, 1876 and 1877. See 40 & 41 Viet. c. 46. 
Witchcraft Act, 1735 (9 Geo. 2, c. 5). 

*• Witnesses Act, 1806 (46 Geo. 3, c. 37). 

,, on Petitions Act, 1801 (41 Geo. 3, c. 105). 

§ ,, (Public Inquiries) Protection Act, 1892 (55 & 56 Viet, 

c. 64). 

*• Workhouse Act, 1816 (56 Geo. 3, c. 129). 

„ Sites Act, 1857 (20 & 21 Viet, c. 13). 

" Workhouses Act, 1790 (30 Geo. 3, c. 49). 

■■ Writ of Subpoena Act, 1805 (45 Geo. 3, c. 92). 

“ Writs Execution (Scotland) Act, 1877 (40 & 41 Viet. c. 40). 

,, Pegistration (Scotland) Act, 1868 (31 & 32 Viet. c. 34). 

Welverton^s Act (21 & 22 Geo. 3, c. 48, Ir.). 
f Yeomanry (Accounts) Act, 1804 (44 Geo. 3, c. 94). 
t . „ Act, 1804 (44 Geo. 3, c. 54). 

„ „ 1817 (57 Geo. 3, c. 44). 

,, ,, 1826 (7 Geo. 4, c. 58). 

„ Acts, 1802 to 1826. 

,, (Ireland) Act, 1802 (42 Geo. 3, c. 68). 

,, (Training) Act, 1816 (56 Geo. 3, c. 39). 

York, Statute of (12 Edw. 2, stat. 1). ^ 

Yorkshire Pegistries Amendment Act, 1884 (47 & 48 Viet, c, 54). 
Young’s (Lord) Act (35 & 36 Viet. c. 62), Education (S.). 


^ Bepealed. 

t Given by the Short Titles Act, 1896. 

H Collective title given by or under the Short Titles Act, 1896. 
§ Given by the Act. 
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APPENDIX 0. 




INTERPEETATION ACTS. 

The extraordinary diversity of opinion to be found in these cases [of 
construction] furnishes a strong reason for the passing of an Interpretation 
Act; and I think the passing of such an Act maybe regarded as a 
gentle intimation by the Legislature to the Courts that it understands 
what it is saying and means what it says.'’ Hands v. Law Society (1S90), 
17 Ontario App, 41, o7, Burton, J.A. 


THE*INTEEPEETATION ACT, 1889 (52 & 58 Yict. c. 63) {a). 

An Act for consolidating enactments relating to the Construction of 
Acts of Parliament^ and for further shorteyiing the Language used 
in Acts of Parliament, [30zf7i Augzist^ 1889.] 

Be it enacted by the Queen’s most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by the autho- 
rity of the same, as follows : — 


Re-enactment of existing Rules. 

In this Act and in every Act passed after the year one 
thousand^dght hundred and fifty, whether before or after the com- 
mencement of this Act, unless the contrary intention appears, — 

(a) words importing the masculine gender shall include females ; 

and 

(b) words ioithe singular shall include the plural, and words in 
the plural shall include the singular (v. ante^ p. 149). 

(2.)* The same rules shall bo observed in the construction of every 
enactment relating to an offence punishable on indictment or on 
summary conviction, when the enactment is contained in an Act 
passed in or before the year one thousand eight hundred and fifty. 

2. — (I.) In the construction of every enactment relating to an 
offence punishable on indictment or on summary conviction, -whother 
contained in an Act passed before or after the commencement of 


{a) Thi» Act applies to Imperial Acts only. Tor a table showing the legisla- 
tion of similar character in other x^artsof the King’s Bommions, soo p. I, 


liules as to 
gender and 
n-anihei-. 


A M 
Yid. c. ' 21 , 
s. 4.j 


[==7 Sc 8 Geo. 
4, c. 28, .s. 14.] 
Application of 
penal Acts to 
tjodicR cor- 
porate. 


11 . 


R n 



610 


[=7 & 8 G-eo. 
4, c. 28, s. 14.] 


Meanings of 
certain words 
in A-cts since 
1850. 

[=13 & 14 
Yict. C.21, S.4.] 

‘'Month.’’ 


"Land.” 


" Oath.” 


Meaning of 
" county ” in 
past Acts. 

[=13 &: 14 
YicL c. 21, 
s. 4.] 

Meaning of 
"parish.” 

[=29 & 30 
Yict. c. 113, 
s. IS.] 


Meaniug of 
" county^ 
court.” 

[=51 & 52 
Yict. c. 43, 
s. 187.] 

Meaning of 
" sheriff 
clerk,” &c. in 
Scotch Acts. 
[=7 Will. 4, 
and 1 Yict. 
c. 39.] 

Sections to he 

substantive 

enactments. 

Acts to be 
public Acts. 


Appendix C. 

this Act, the Gx|[)ressioii ‘‘person” shall, unl^^s the contrary inten- 
tion appears, include a boc^ corporate (v. ante, p. 149). 

(2.) Where imd?er any Act, whether passed before or after the 
commencement of this Act, any forfeiture or J)enalty is payable to 
a party aggrieved, it shall he payable to a body corporate in every 
case where that body is the party aggrieved (v. ante, p. 149). 

3 . In every Act passed after the year one thousand eight hundred 
and fifty, whether before or after the commencement of this Act, 
the following expressions shall, unless the contrary intention 

""appears, have the meanings hereh}^ respectively assigned to them ; 
namely — 

The expression “month” shall mean calendar month (v. ante, 
pp. 150, 521) : 

The expression “land” shall include messuages, tenements, and 
hereditaments, houses, and buildings of any tenure (v. ante, 
p. 514) : 

The expressions “oath” and “affidavit” shall, ^'n the ease of 
persons for the time being allowed by law to affirm or declare 
instead of swearing, include affirmation and declaration, and 
the expression “ swear ” shall, in the like case, include aiilrm 
and declare (v. ante, p. 151). 

4 . In every Act passed after the year one thousand oiglit ]mndre4 
and fifty and before the commencement of this Act, th(' expression 
“county” shall, unless the contrary intention appears, bo construed 
as including a county of a city and a county of a town (v. (mte, 
p. 151). 

5. In every Act passed after the year one thousand eight luindrod 
and sixty-six, whether before or after the commencement of this 
Act, the expression “parish” shall, unless the contrary intontion 
appears, mean, as respects England and Wales, a place for which a 
separate poor rate is or can be made, or for which a separate over- 
seer is or can be appointed (v. ajite, p. 152). 

6. In this Act, and in every Act and Order of Council passed or 

made after the year one thousand eight hundred and forty-six, 
whether before or after the commencernont of this Act, the ex 2 >re 8 - 
sion “ county court ” shall, unless the contrary intention appears, 
mean as respects England and Wales a court under tho County 
Courts Act, 1888 (v. ayite, p. 492). • 

7 . In every Act relating to Scotland, whether passed before or 

after the commencement of this Act, unless tho contrary intention 
appears — ^ 

The expression “ sheriff clerk ” shall include steward dork ; ^ 

The expressions “shire,” “sheriffdom,” and “ county ”, shall 
include any stewartry in Scotland (v. a^ite, p. 543), 

8. Every section of an Act shall have effect as a substantive 
enactment without introductory words (13 & 14 Vfet. c. 21, s. 2; 
V. ante, p. 197). 

9 . Every Act passed after the year one thousand eight hundred 
and fifty, whether before or after the commencement of this Act, 
shall be a public Act and shall he judicially noticed as such, unless 
the contrary is expressly provided by the Act (13 & 14 Yitt. c. 21, 
s. 7 ; V. ante, p. 56). 
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10. Any Act may be altered, amended, or repealed in the same 
session of Parliament (13 & 14 Yict. c. 3J1, s. 1 ; ante, pp. 289, 337). 

11. — (1.) Wliei% an Act passed after the year one thousand eight 
hundred and fifty, whether before or after the commencement of 
this Act, repeals a repealing enactment, it shall not be construed as 
reviving any enactment previously repealed, unless words are added 
reviving that enactment (v. aiite, pp. 292, 346). 

(2.) Where an Act pjassed after the year one thousand eight 
hundred and fifty, whether before or after the commencement t)f 
this Act, repeals wholly or partially any former enactment and 
substitutes provisions for the enactment repealed, the repealed 
enactment shall remain in force until the substituted provisions 
come into operation (v. ante, p. 320). 


]^eiv General Rules of Construction, 

12. In this Act, and in every other Act whether passed before or 
after the commencement of this Act, the following expressions shall, 
unless the contrary intention appears, have the meanings hereby 
respectively assigned to them, namely : — 

(1.) The expression “the Lord Chancellor” shall, except when 
used with reference to Ireland only, mean the Lord High Chancellor 
of Great Britain for the time being, and when used with reference 
to Ireland only, shall mean the Lord Chancellor of Ireland for the 
time being. 

(2.) The expression “the Treasury” shall mean the Lord High 
Treasurer for the time being or the Commissioners for the time 
being of Her Majesty’s Treasury. 

(3.) The expression “xSecretary of State” shall mean one of Her 
Majesty’s Principal Secretaires of State for the time being. 

(4.) The expression “the Admiralty” shall mean the Lord High 
Admiral of the United Kingdom for the time being, or the Commis- 
sioners for the time being for executing the office of Lord High 
Admiral of the United Kingdom. 

(5.) The expression “the Privy Council” shall, exce23t when 
used with reference to Ireland only, mean the Lords and others for 
the tim^ being of Her Majesty’s Most Honourable Privy Council, 
and when used with reference to Ireland only, shall mean the Privy 
Council of Ireland for the time being. 

(6.) The ei^mession “the Education Dejiartment” shall mean the 
Lords of the Committee for the time being of the Privy Council 
appointed for Education. (See now 62 & 63 Yict. c. 33, ss. 1, 2.) 

(7.) The exjnession “the Scotch Education Department” shall 
mean the Lords of the Committee for the time being of the Privy 
Council a 2 )p(Hnted for Education in Scotland. 

(8.) The expression “the Board of Trade” shall mean the Lords 
of the Committee for the time being of the Privy Council appointed 
for the consideration of matters relating to trade and foreign j)lan- 
tations. 

(9.) The expression “Lord Lieutenant,” when used with refer- 
ence to Ireland, shall mean the Lord Lieutenant of Ireland or other 
chief governors or governor of Ireland for the time being. 

R R 2 


Anienclment 
or ropoal of 
Acts in same 
Session. 

Effect of 
rept?als con- 
tamed in Acts 
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1850. 

[=13 & M 
Viet. c. 21, 
s. 5.] 

[=13 & U 
Viet. c. 21, 
s. 6.] 
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(10.) The expression ‘‘Chief Secretary,” when used with 
reference to Irelan^, shall eaean the Chief Secretary to the Lord 
Lieutenant for the time being. ^ 

(11.) The expression “Postmaster General” shall mean Her 
Majesty’s Postmaster General for the time being. 

(12.) The expression “Commissioners of Woods” or^ “Com- 
missioners of Woods and Forests” shall mean the Commissioners 
of Her Majesty’s Woods, Forests, and Land Pevenues for the time 
being. 

(13.) The expression “Commissioners of Works” shall mean the 
Commissioners of Her Majesty’s Works and Public Buildings for 
the time being. 

(14.) The expression “Charity Commissioners” shall moan the 
Charity Commissioners for England and Wales for the time being. 

(15.) The expression “Ecclesiastical Commissioners” shall mean 
the Ecclesiastical Commissioners for England for the time being. 

(16.) The expression “Queen Anne’s Bounty” shall mean th(^ 
Governors of the Bounty of Queen Anne for the augmentation of 
the maintenance of the poor clergy. 

(17.) The expression “National Debt Commissioners ” shall mean 
the Commissioners for the time being for the Peduction of the 
National Debt. 

(18.) The expression “the Bank of England” shall mean, as 
circumstances require, the Governor and Company of the Bank of 
England or the Bank of the Governor and Company of the Bank 
of England. 

(19.) The expression “the Bank of Ireland” shall mean, as 
circumstances require, the Governor and Company of the Bank of 
Ireland, or the Bank of the Governor and Company of the Bank of 
Ireland. 

(20.) The expression “consular officer” shall include consul- 
general, consul, vice-consul, consular agent, and any person for the 
time authorised to discharge the duties of consul-general, consul, or 
vice-consul. (See ante, p. 490.) 

13 . In this Act and in every other Act whether passed before or 
after the commencement of this Act, the following expressions shall, 
unless the contrary intention appears, have the meanings hereby 
respectively assigned to them, namely : — 

(1.) The expression “Supreme Court,” when used with reference 
to England or Ireland, shall mean the Supreme Court of Judicature 
in England or Ireland, as the case may be, or ^ither branch 
thereof. 

(2.) The expression “Court of Appeal,” when used with i^^cfer- 
ence to England or Ireland, shall mean Her Majesty’s Court of 
Appeal in England or Ireland, as the case may be. 

(3 ) The expression “ High Court,” when used witlf reference to 
England or Ireland, shall mean Her Majesty’s High Court of Jus- 
tice in England or Ireland, as the case may be. 

(4.) The expression “court of assize” shall, as respects England, 
Wales, and Ireland, mean a court of assize, a court of oyer and 
terminer, and a court of gaol delivery, or any of them, aM shall, 
as respects England and Wales, include the Central Criminal 
Court. 
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(5.) The expres^on ^‘assizes/’ as respects England, Wales, and 
Ireland, shall mean the court of assiz§ usually held in every year, 
and shall include tke sessions of the Centra? Criminal Court, hut 
shall not include any court of assize held hy virtue of any special 
commission, or, as respects Ireland, any court held by virtue of 
the powers conferred by section sixty-three of the Supreme Court of 
Judicature Act (Ireland), 1877. 

(6.) The expression “the Summary Jurisdiction Act, 1848,” shall 
mean the Act of the session of the eleventh and twelfth years of tho 
reign of Her present Majest 3 % chapter forty-three, intituled “An 
Act to facilitate the performance of the duties of justices of tho 
peace out of sessions within England and Wales with respect to 
summary convictions and orders.” 

(7.) The expression “the Summary Jurisdiction (England) Acts” 
and the expression “the Summary Jurisdiction (English) Acts ” 
shall respectively mean the Summary Jurisdiction Act, 1848, and 
the Summai^ Jurisdiction Act, 1879, and any xict, past or future, 
amending those Acts or either of them. 

(8.) The expression “the Summary Jurisdiction (Scotland) Acts ” 
shall mean the Summary Jurisdiction (Scotland) Acts, 1864 and 
1881, and any Act, past or future, amending those Acts or either of 
them. 

(9.) Tho expression “the Summary Jurisdiction (Ireland) Acts” 
shaH mean, as respects the Dublin Metropolitan Police District, the 
Acts regulating the powers and duties of justices of the peace or of 
the police of that district, and as respects any other part of Ireland, 
the Petty Sessions (Ireland) Act, 1851, and any Act, past, or future, 
amending the same. 

(10.) Tho expression “the Summary Jurisdiction Acts” wdien 
used in relation to England or Wales shall mean the Summary 
Jurisdiction (England) Acts, and when used in relation to Scotland 
the Summary Jurisdiction (Scotland) Acts, and when used in 
relation to Ireland the Summary Jurisdiction (Heland) Acts. 

(11.) The expression “court of summary jurisdiction” shall 
moan any justice or justices of the peace, or other magistrate, by 
whatever name called, to whom j urisdiction is given by, or wbo is 
authorised to act under, the Summary Jurisdiction Acts, whether in 
Englajid, Wales, or Ireland, and whetlier acting under the Summary 
Jurisdiction Acts or any of them, or under any other Aet, or by virtue 
of his commission, or under the common law (v. anfe^ p. 547). 

(12.) The expression “petty sessional court” shall, as respects 
England Wales, mean a court of summary jurisdiction con- 
sisting of two or more justices when sitting in a petty sessional 
court-house, and shall include tho Lord Ma 3 u)r of the city of 
Jjondon, and any alderman of that city, and any metropolitan or 
borough police magistrate or other stipendiary magistrate when 
sitting in af court-house or place at which he is authorised by law 
to do alone any act authorised to be done by more than one j ustice 
of the peace. 

(13.) The expression “petty sessional court-house” shall, as 
respects England and Wales, mean a court-house or other place at 
whic]^ justices are accustomed to assemble for holding special or 
petty sessions, or which is for the time being appointed as a substi- 
tute for such a court-house or place, and whore the justices are 


“Assizes.” 


40 tc 41 Tict. 
c. 57. 


11 A 12 Viet, 
c. 43. 

42 & 43 Viet, 
c. 49. 

27 & 28 Viet, 
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accustomed to asseiaWe for eitlier special or petCy sessions at more 
tliaii one court-iiouse or pla^o in a petty sessional division, shall 
mean any such couxd-house or place. The (rxpressioii shall also 
include any court-house or place at which the Lord Idayor o[‘ the 
city of London or any alderman of that city, or any metropolitan 
or borough police magistrate or other stijiendiary magistrate i.s 
authorised by law to do alone any act authorised to he done by 
more than one justice of the peace. 

(14.) The expression couit of quarter sessions ” shall mean the 
jifstices of any county, riding, jiarts, division, or liberty of a county, 
or of any county of a city, or county of a town, in general or 
quarter sessions assembled, and shall include the court of the 
recorder of a municipal borough having a se,parate court of quarter 
sessions. 

14. In every Act passed after the commencement 'of this Act, 
unless the contrary intention appears, the ex[)ression “rules of 
court ” when used in relation to any court shall moaiv rules made 
by the authority having for the time being 2 )owcr to make rules 
or orders regulating the practice and procedure of sucdi court 
and as regards Scotland shall include acts of adjournal and acts of 
sederunt. 

The pow’er of the said authority to make rules of court as above 
defined shall include a power to make rules of court for the purpose 
of any Act passed after the commencement of this Act, and directing 
or authorising anything to be done by rules of court. 

15. In this Act and in every Act 23assed after the (tommoncoment 
of this Act the following expressions shall, unless the contrary 
intention appears, have the meanings hereby respectively assigned 
to them, namely : — 

(1.) The expression “municipal borough ” shall mean, as respects 
England and AVales, any place for the time being subjec.t to the 
Municipal Corporations Act, 1882, and any reference to the mayor, 
aldermen, and burgesses of a borough shall include a reference to 
the mayor, aldermen, and citizens of a city, and any reference to 
the 2 ^ow 6 rs, duties, liabilities, or property of the coun<41 of a 
borough shall bo construed as a reference to the powers, duties, 
liabilities, or property of the mayor, aldermen, and burgesses of 
^he borough acting by the council {y. ante, I bl), 

(2.) The expression “ municipal borough’’ shall moan, as respects 
Ireland, any place for the time being subject to tho “ Municipal 
Corporations {IreUmd) Act, 1840.” 

(3.) The expression “parliamentary borough” shall mean any 
borough, burgh, place, or combination of places returning a member 
or members to serve in Parliament, and not being either a coulity 
or division of a county, or a university, or a combination of 
universities. 

(4.) The expression “ borough ” when used in relatmu to local 
government shall mean a municipal borough as above defined, and 
when used in relation to parliamentary elections or the registration 
of paidiamentary electors shall mean a parliamentary borough as 
above defined (v. aiite, p. 151). 

16. ^ In this Act and in every Act pas.sod after tlie commencement 
of this Act the following expressions shall, unless the contrary 
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latention appears, liave tlie meanings hereby res]fectively assigned 
to them, namely : — • 

(1.) The expressi^af board of guardians shall, as respects 
England and Wales, mean a board of guardians elected under the 
Poor Law Amendment Act, 1834, and the Acts amending the same, 
and shall include a board of guardians or other body of persons 
performing under any local Act the like functions to a board of 
guardians under the Poor Law Amendment Act, 1834. 

(2.) The expression ^‘poor law union’’ shall, as respects England 
and Wales, mean any parish or union of parishes for which there is’ 
‘a separate board of guardians (r. ante^ p. 152). 

(3.) The expression board of guardians” shall, as respects Ire- 
land, mean a board of guardians elected under the Act of the Session 
of the fost and second years of the reign of Her present Majesty, 
chapter fifty-six, intituled, An Act for the more effectual relief of 
the destitute poor in Ireland,” and the Acts amending the same, 
and shall inel^ide any body of persons appointed by the Local 
Government Board for Ireland to carry into execution the provisions 
of those Acts. 

► (4.) The expression ^^poor law union” shall, as respects Ireland, 

mean any townland or place or union, or townlands or places, for 
which there is a separate board of guardians. 

17. In every Act passed after the commencement of this Act the 
following expressions shall, unless the contrary intention appears, 
have the meanings hereby respectively assigned to them, namely : — 

(1.) The expression “parliamentary election” shall mean the 
election of a member or members to serve in Parliament for a county 
or division of a county, or j)arliamentary borough or division of a 
parliamentary borough, or for a university or combination of univer- 
sities. 

(2.) The expression “parliamentary register of electors” shall 
mean a register of persons entitled to vote at any parliamentary 
election. 

(3.) The expression “local government register of electors ” shall 
mean as respects an administrative county in England or Wales 
other than a county borough, the county register, and as respects a 
county borough or other municipal borough, the burgess roll. 

18. InJ:his Act, and in every Act passed after the commencement 
of this Act, the following expressions shall, unless the contrary inten- 
tion apx^ears, have the mc^anings hereby respectively assigned to 
them, -namely : — 

(1.) The expression “British Islands” shall mean the United 
iHingdom, the Channel Islands, and the Isle of Man. 

('2,\ The expression “ British possession ” shall mean any part of 
Her Majesty’s dominions exclusive of the United Kingdom, and 
where parts of such dominions are under both a central and a local 
legislature, aM parts under the central legislature shall, for the pur- 
poses of this definition, be deemed to be one British possession. 

(3.) The expression “colony” shall mean any part of Her 
Majesty’s dominions exclusive of the British Islands and of British 
India, and where parts of such dominions are under botli a central 
and a local legislature, all jiarts under the central legislature shall, 
for the purposes of this definition, be deemed to be one colony (see 
a7itej j)- 405). 


4 5 Will. 4, 

c. 76. 


Definitions re- 
lating to 
elections. 


Geogi’ai^hical 
a»cl colonial 
definitions in 
future Acts. 
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“ Britisli 
India.” 


“India.” 


“ Governor.” 


“Colonial 

legislature.” 


Meaning of 
“ person ” in 
futiu'e Acts. 


Meaning of 
“writing” in 
past and 
future Acts. 


Meaning of 
' ‘ statutory 
declaration ’ ’ 
in past and 
future Acts. 

5 & 6 Will. 4, 
c. 62. 

Meaning of 
“ financial 
year” in *' 
future Acts. 


Definition of 
“ Lands 
Clauses 
Acts.” 

& 9 Viet, 
c. 18. 

23 & 24 Viet, 
c. 106. 

32 & 33 Viet, 
c. 18. 

46 & 47 Viet, 
c. 15. 

8 & 9 Viet, 
c. 19. 

23 &*24 Viet, 
c. 106. 


Appendix C. 

f 

(4.) The expression British India’’ shall mean all territories 
and places within dBCer Majesty’s dominions Avhich are for the time 
being governed by Her Maj esty through the /jovernor-Cxeneral of 
India or through any governor or other officer subordinate to the 
Governor- Greneral of India. 

(5.) The expression ''India” shall mean British India together 
with any territories of any native prince or chief under the suze- 
rainty of Her Majesty exercised through the Governor-General of 
Jndia, or through any governor or other officer subordinate to the 
Governor-General of India. 

(6.) The expression “Governor” shall, as respects Canada and 
India, mean the Governor- General, and include any person who for 
the time being has the powers of the Governor-General, and as 
respects any other British possession, shall include the officer for 
the time being administering the government of that possession. 

(7.) The expression “colonial legislature” and the expression 
“ legislature,” when used with reference to a British possession, 
shall respectively mean the authority, other than the Imperial Par- 
liament or Her Majesty the Queen in Council, competent to make 
laws for a British possession. 

19. In this Act and in every Act passed after the commencement 
of this Act the expression “person” shall, unless the contrary 
intention appears, include any body of persons corporate or unin- 
corporate (v, ante^ p. 149). 

20. In this Act and in every other Act whether passed before or 
after the commencement of this Act expressions referring to writing 
shall, unless the contrary intention apjjears, be construed as includ- 
ing references to printing, lithography, photography, and other 
modes of representing or reproducing words in a visible form (v. 
ante^ p. 151). 

21. In this Act, and in every other Act, whether passed before or 
after the commencement of this Act, the expression “statutory 
declaration ” shall, unless the contrary intention appears, mean a 
declaration made by virtue of the Statutory Declarations Act, 1835 
(v. ante^ p. 151). 

22. In this Act, and in every Act passed after the commencement 
of this Act, the expression ''financial year” shall, unless^ the con- 
trary intention appears, mean as respects any matters relating to 
the Consolidated Bund or moneys provided by Parliament, or to 
the Exchequer, or to Imperial taxes or finance, the twelve months 
ending the 31st da}’' of March (v. ante^ p. 151). r 

23. In any Act passed after the commencement of tliis Act, unless*^ 

the contrary intention appears, — n 

The expression “Land Clauses Acts ” shall mean — 

(a) as respects England and Wales, the Landa^Clauses Con- 
solidation Act, 1845, the Lands Clauses Consolidation Acts 
Amendment Act, 1860, the Lands Clauses Consolidation Act, 
1869, and the Lands Clauses (Umpire) Act, 1883, and any Acts 
for the time being in force amending the same ; and 

(b) as respects Scotland, the Lands Clauses Consolidation (Scot- 
land) Act, 1845, and the Lands Clauses Consolidati/^n Acts 
Amendment Act, 1860, and any Acts for the time being in 
force amending the same ; and 
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(c) as respects Ireland, tlie Lands Clauses 6onsolidation Act, 
184-5, tLe Lands Glauses Consolidation A^its Amendment Act, 
1'860, the Eailways Act (Ireland), 1851, the Eailwaj'S Act 
(Ireland), 1860, the Eailways Act (Ireland), 1864, and the 
Eailways Traverse Act, and any Acts for the time being in 
force amending the sanae. 

24. In any Act passed before or after the commencement of this 
Act the expression Irish Yaluation Acts” shall mean the Acts 
relating to the valuation of rateable property in Ireland. 

25. In this Act and in every other Act, whether passed before or 
after the commencement of this Act, the expression ‘^ordnance 
map ” shall, unless the contrary intention appears, mean a map 
made under the powers conferred by the Survey (Great Britain) 
Acts, 1841 to 1870, or by the Survey (Ireland) Acts, 1825 to 1870, 
and the Acts amending the same respective! v. (See 33 & 34 Yict. 

c. 13.) 

^ % 

23. Where an Act passed after the commencement of this Act 
authorises or requires any document to be served by post, whether 
the expression ‘"serve,” or the expression ""give” or “send,” or 
any other expression is used, then, unless the contrary intention 
appears, the service shall be deemed to be effected by properly 
addressing, prepaying, and posting a letter containing the docu' 
ment,’ and unless the contrary is proved to have been effected at the 
time at which the letter would be delivered in the ordinary course 
of post. 

27. In every Act passed after the commencement of this Act, the 
expression “ committed for trial ” used in relation to any person 
shall, unless the contrary intention appears, mean, as respects 
England and Wales, committed to prison with the view of being 
tried before a judge and jury, whether the person is committed in 
pursuance of section twenty-two or of section twenty-five of the 
Indictable Offences Act, 1848, or is committed by a court, judge, 
coroner, or other authority having power to commit a person to any 
prison with a view to his trial, and shall include a person who is 
admitted to bail upon a recognisance to appear and take his trial 
before a judge and jury. 

28. Ill this Act and in every Act passed after the commencement 
of this Act, unless the contrary intention appears — 

The expression “sheriff” shall, as respects Scotland, include a 
sheriff substitute : 

The expression “ felony ” shall, as respects Scotland, moan a high 
crime and offence ; 

TSe expression “misdemeanour” shall, as respects Scotland, 
mean an offence. 

29. In eve?*y Act passed after the commencement of this Act, un- 
less the contrary intention appears, the expression “ county court ” 
shall, .as respects Ireland, mean a civil bill court within the meaning 
of the County Officers and Courts (Ireland) Act, 1877. 

30. In this Act and in every other Act, whether passed before or 
after tlje commencement of this Act, references to the Sovereign 
reigning at the time of the passing of the Act or to the Crown shall, 
unless the contrary intention appears, bo construed as references to 


8 & 9 Yict. 
c. 18. 

23 k 24 Viet. 

(V 106. 

14 & 1-0 Yict. 
c. 7Y 

23 & 24 Yict. 
c 97 

27 &'2S Yict. 
c. 71. 

31 k 32 Yict. 
c. 70. 
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tion Acts. 

Meaning of 
“ ordnance 
map.” 


Meaning of 
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Meonincr 

-.■'orriri'.r-.d 
for trial.” 


11 & 12 Yict. 
c. 42. 


lYcanings of 
^‘sheriff,” 
^‘felony,” 
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in future 
Scotch Acts. 

Meaning of 
‘ ‘ county 
court” in 
future Irish 
Acts. 

40 & 41 Yict. 
c. 56. 

References to 
the Crown. 
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Construction r 
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Provisions as 
to offences 
under two or 
more laws. 


Measurement 
of distances. 


Citation of 
Acts. 


[See 13 & 14 
'♦^ict. c. 21, 

8. 3.] 


the Sovereign for the time being, and this Act shall be binding on 
the Crown (v. a7ite, p, 349). c 

31. Where any Act, whether passed befofe ,or after the. com- 
mencement of this Act, confers power to make, grant, or issue any 
instrument, that is to say, any Order in Council, order, warrant, 
scheme, letters patent, rules, regulations, or byelaws, expressions 
used in the instrument, if it is made after the commencement of this 
Act, shall, unless the contrary intention appears, have the same 
respective meanings as in the Act conferring the power (v. 

p"* 

32. — (1). Where an Act passed after the commrmcement of this ' 
Act confers a j)ower or imposes a duty, then, unless the contrary 
intention appears, the power may be exercised and the duty shall 
be performed from time to time as occasion requires (y. p. 2ol). 

(2.) Where an Act passed after the commencement of this Act 
confers a power or imposes a duty on the holder of an oflico, as 
such, then, unless the contraiyintention appears, tlu' power may bo 
exercised and the duty shall be performed by the holder for the time 
being of the office (v. a7ite, p. 242). 

(3.) Where an Act passed after the commencement of this Act 
confers a power to make any rules, regulations, or Ijyolaw's, tlu’ 
power shall, unless the contrary intention appears, bo construed as 
including a power, exerciseable in the like manner and subject to 
the like consent and conditions, if any, to rescind, revoke, amend, 
or vary the rules, regulations, or byelaws (v, a)ite^ pjn 257, 2otS). 

33. Where an Act or omission constitutes an oifence under two 
or more Acts, or both under an Act and at common law, whether 
any such Act was j^assed before or after the commonceinont of this 
Act, the offender shall, unless the contrary intention appears, ]>e 
liable to be prosecuted and punished under either or any of those 
Acts or at common law, hut shall not he liable to he punished twice 
for the same offence (v. ante, pp. 208, 284, 30G). 

34. — In the measurement of any distance for the purposes of any 
Act passed after the commencement of this Act, that distance shall, 
unless the contrary intention appears, he measured in a straiglit 
line on a horizontal plane (v. a7ite, p. 151). 

35. — (1.) In any Act, instrument, or document, an Act may he 
cited by reference to the short title, if any, of the Act, eitkor with 
or without a reference to the chapter, or by reforonco to the regnal 
year in which the Act was j)assed, and where there are more statutes 
or sessions than one in the same regnal year, by reference to the 
statute or the session, as the case may require, and wht^re there are 
more chapters than one, by reference to the chapter, and any enact- , 
ment may bo cited by reference to the section or subsection oit the 
Act in which the enactment is contained (v, ante, p. 45). 

(2.) Where any Act passed after the commencement of this Act 
contains such reference as aforesaid, the reference shall, unless a 
contrary intention appears, he read as referring, in the case of 
statutes included in any revised edition of the statutes purporting 
to be printed by authority, to that edition, and in the case of 
statutes not so included, and passed before the reign of King 
George tlie First, to the edition prepared under the direction of the 
Eecord Commission ; and in other cases to the copies of the Statutes 
purporting to be printed by the Queen’s Printer or under the 
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superintendence or a^itliority of Her Majesty’s Stationery Office 
(v. ante^ p. 45). ^ 

(3.) In any Act pasted after tlie commencement of tMs Act a 
description or citatioft of a portion of another Act shall, unless the 
contrary intention appears, be construed as including the word, 
section, or other part mentioned or referred to as forming the 
beginning and as forming the end of the portion comprised in the 
description or citation (v. mite^ p. 290). 

36. — (1.) In this Act, and in every Act passed either before or 
after the commencement of this Act, the expression ^^commence- 
ment,” when used with reference to an Act, shall mean the time at 
which the Act comes into operation (v. ante, p. 150). 

(2.) Where an Act passed after the commencement of this Act, 
or any Order in Council, order, warrant, scheme, letters patent, 
rules, regulations, or bye-laws made, granted, or issued, under a 
power conferred by any such Act, is expressed to come into opera- 
tion on a particular day, the same shall be construed as coming 
into operation fmmediately on the expiration of the previous day 
(v. ante, p. 317). 

37. Where an Act passed after the commencement of this Act is 
not to come into ojieration immediately on the passing thereof, and 
confers power to make any appointment, to make, grant, or issue 
any instrument, that is to say, any Order in Council, order, warrant, 
scheme,, letters patent, rules, regulations, or bye-laws, to give 
notices, to prescribe forms, or to do any other thing for the pur- 
poses of the Act, that power may, unless the contrary intention 
appears, be exercised at any time after the passing of the Act, so 
far as may be necessary or expedient for the purpose of bringing 
the Act into operation at the date of the commencement thereof, 
subject to this restriction, that any instrument made under the 
power shall not, unless the contrary intention appears in the Act, or 
the contrary is necessary for bringing the Act into operation, 
come into operation until the Act comes into operation (v. ante, 
pp. 257, 319). 

38. — (1.) Whore this Act or any Act passed after the commence- 
ment of this Act repeals and re-enacts, with or without modification, 
any provisions of a former Act, references in any other Act to the 
provisions so repealed shall, unless the contrary intention appears, 
be construe as references to the provisions so re-enacted (v. ante, 
pp. 126, 298). 

(2.) Whore this Act or any Act passed after the commencement 
of this Act repeals any other enactment, then, unless the contrary 
intention appeal^, the repeal shall not — 

% (a) revive anything not in force or existing at the time at which 
the* repeal takes effect ; or, 

(b) affect the previous operation of any enactment so repealed or 
anything duly done or suffered under any enactment so re- 
pealed; or* 

(c) affect any right, privilege, obligation, or liability acquired, 
accrued, or incurred under any enactment so repealed ; or 

(d) affect any penalty, forfeiture, or punishment incurred in 
respect of any offence committed against any enactment so 
repealed; or 

(e) affect any investigation, legal proceeding, or remedy in 
respect of any such right, privilege, obligation, liability, 
penaltjj, forfeiture, or punishment as aforesaid ; 


‘‘ Commciice- 
haent.” 
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future Acts. 
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past Acts. 


Bepeal. 


Commence- 
ment of Act. 

Short title. 


Section 41. 


and any sncli investigation, legal jDroceeding, or remcrly may be 
instituted, continiYed, or ei?-forced, and any such penalty, forfeiture, 
or punishment may be imposed, as if tlie "Tey^ealing A(!t bad not 
been passed (v. ante, p. 290). 

Supplementah 

39. In this Act the expression ^‘^Act” shall include a local and 
personal Act and a ptrivate Act (v. ante, pp. 148, 306). 

40. The provisions of this Act respecting the construction of Acts 
passed after the commencement of this Act shall not affect the con- 
struction of any Act passed before the commencement of this Act, 
although it is continued or amended by an Act passed after such 
commencement (v. ante, p. 148). 

41. The Acts described in the Schedule to this Act are hereby 

repealed to the extent appearing in the third column of the 
Schedule. r- 

42. This Act shall come into operation on the first day of January 
one thousand eight hundred and ninety (v. s. 3G, supra). 

43. This Act may be cited as the Interpretation Act, 1889. 


SCHEDULE. 

Enactments Eetealed. 


Session and 
Chapter. 

Title or Short Title. 

Extent of Repeal. 

7 & 8 Geo. 4, 
0. 28. 

An Act for further improving the 
adminiati'ation of justico in cri- 
minal caseH in England. 

Section fourteen. 

9 Geo. 4, c. 54. 

An Act for improving the adminis- 
tration of justice in criminal cascH 
in Ireland. 

Section thirty-five. 

7 Will. 4 and 

1 Viet. c. 39. 

Au Act to interpret the word 
‘‘ sheriff,” “ sheriff clerk,” 

“ shire,” “ sheriffdom,” and 
“county,” occurring in Acts of 
Parliament relating to Scotland. 

The whole Act. 

13 & 14 Viet, 
c. 21. 

An Act for short oning the language 
used in Acts of Parliament. 

The whole Act. 

29 k 30 Viet, 
c. 113, 

The Poor Law Amendment Act of 
1866. 

Section eighteen, from 
tl^ilM'gijiningt.o “cfin 
he appifiuted, and.” 

42 k 43 Viet, 
c. 49. 

The Summary Jurisdiction Act, 
1879, 

In station, twenty 
sul)Hectioi]s i^umbered 
(3) and ((>). 

Section fifty. 

47 k 48 Viet, 
c. 43. 

The Summary Jurisdiction Act, 
1884. 

Scetb/u Boveu. 

61 & 62 Viet, 
c. 43. 

The County Courts Act, 1888. 

Section one hundred and 
eighty - sev^pn, from 
the beginning to “is 
meant, and.” 
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INTERPRE^tATION ACTS IN FORCE IN BRITISH 

POSSESSIONS. 


Ebitish Possessions. 


A. Mediterranean. 


Cypeus 


Act oe Oedinance in Poece. 


Wheee to be Foitni). 


Gibealtae 

B. Africa. 

(i) West Coast. 

1 . Gold Coast 

2. Lagos 

3. NortKem Nigeria 

4. Sierra Leone 

5. SoutiienL Nigeria 

(ii) South. 

1. Cape Colony 

2. Orange Kiver 

3. Natal 

4. Transvaal 

C. Asia and Indian Ocean. 

1. Beitish India. 

(a) General . .f 

(b) I^'ovincea. 

Bengal 

Bombay 

Burma 

Madras 

NortlwWest Provinces and 

Oudh 


Interpretation Laws of 1901 
(No. 10) and 1903 (No. 4). 


Interpretation Order in Conn' 
cH, 18SS (3 May). 


Ordinances No. 6 of 1875, and 
No. 3 of 1876. 

Ordinance No. 3 of 1876 .... 

Authentication and Interpre- 
tation Proclamation of 1900 
(No. 1). 

Ordinance No. 7 of 1864 .... 

Authentication and Interpre- 
tation Proclamation of 1900 
(No. 4). 

Interpretation Act, 1883 
(No: 5). 

None. 

Ordinances No, 2 of 1854, and 
No. 3 of 1887. 

Interpretation of Laws Pro- 
clamation of 1902 (No. 15). 


General Clauses Act, 1897 
(No. X.). 

General Clauses Act, 1899 
(No. 1). 

General Clauses Acts, 1886 
(No. 3), 1891 (No. 1), and 
1895 (No. 16). 

General Clauses Act, 1898 
(No. 1). 

General Clauses Act, 1891 
(No. 1). 

General Clauses Act, 1887 
(No. 1). 


Note, the Statute Law of 
Cyprus is under revision 
‘ under Ordinance No. IX. of 
1905. 

Gibraltar Laws, 1832 to 1890, 
p. 453. 


Ordinances of Gold Coast 
(ed. 1903), pp. 3, 5. 

Laws of Lagos (ed. 1901), 

p. 11. 

Laws of Northern Nigeria 
(ed. Gollan, 1905), p. 42. 

Sierra Leone Ordinances, 
voL 3, p. 64. 

Proclamations, &c. of 
Southern Nigeria (ed. 1902), 

p. 5. 

Cape of Good Hope Statutes, 
1662 to 1895, vol, ii. p. 2019. 


Statutes of Natal (ed. 1902), 
vol. hi. tit. Statutes. 
Transvaal Proclamations Re- 
vised (ed. 1901), p, 278. 


Indian Acts, 1897. 


Bengal Code (ed. 1905), vol.i, 
p. 3. 

Bombay Code (ed- 1896), 
vol. hi. p. 91. 

Burma Code (ed. 1899), 
p. 456. 

Madras Code (ed- 1902),. 
vol. ii. p. 914. 

N. W. P. Code (ed. 1892), 
p. 724. 
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Bbitish Possessions. 


4-ct or Oeitcnance in Poece. 


C. Asia and Indian Ocean. 

2. Ceylon 

3. Hono Kong 

4. Kaueitigs 

5. Straits Settlements 

D. North. America. 
Bermuda 

Canada. 

Dominion 

Di'ovinces. 

British Columbia 

Manitoba 

New Brunswick 

North-West Territories .... 

Nova Scotia 

Ontario 

Prince Edward’s Island .... 

Quebec 

Newfoundland 

E. West Indies and S. America, 

1. Bahamas 

2. Barbados 

3. British Guiana 

4. British Honduras 


Interpretation Ordinance, 
1901 (No. 21). 

Interpretation Ordinance, 
1897 (No._8). 

Interpretation and Common 
Form Ordinance, 1898 (No. 
8), Consolidated Ordinance 
No. 1, amended by Ordi- 
nances No. 9 of 1898 and 
No. 45 of 1903-4. 

General Clauses Ordinance, 
1888 (No. 1). 


Interpretation Act, 1897 
(No. 13). 


Interpretation Act, Rev. Stat. 
Canada 1886, ch. 1. 


Interpretation Act 

Interpretation Act 

Of the construction, repeal and 
promulgation of statutes. 

Interpretation Ordinance .... 

Interpretation Act 

Interpretation Act 

14 Viet. c. 5 (1851) 

On promulgation, authentica- 
tion and interpretation. 

Consolidated Statutes, 1872, 
tit. i. c. 1. 


Interpretation Acts, 1895 
(58 Viet. c. 29), and 1897 
(60 Viet. c. 13). 

Act of 1851 (No. 1). 


Interpretation Ordinance, 
1891 (No. 14). 

Shortening Ordinance, 1878 
(No. 2), 

Interpretation and General 
Law Ordinance, No. 3 of 
1900. 


Where to be Pound. 

'i 


Legislative Enactinenta of 
Ceylon, vol. iv, p. 103. 
Ordinances of Hong Kong 
(ed. 1902), vol. ii. p. 337. 
Cousohdated Laws of Mauri- 
tius (cd. 1905), vol. i. p. 2. 


Ordinances of S. S. (cd. 1898), 
vol. h. p. 1008, 


Bermuda Acts, 1897, p. 47. 


1 Rev. Stat. Oanacla, 1886, 

р. 1 ; and see J-tevision Act, 
■ih. p. ix. 

Rev. Stat. Brit. Col. (1897), 

с. 1. 

Rev. Slat. Maiiitoha (1891), 
c. 78 ; and see 55 Viet, c, 41, 
d;. p. Ixxv. 

Rev. Sfcat. (1851), vol. i, 

р. 461, 

Conpolidiited Ordiiiancoa of 
N. W. T, (1898), tit. i. c. 1. 
Rev. Stat. Nova Scotia (1900), 
tit. i. c. 1. 

Rev. Stat. Onterio (1897), 

с. 1. 

Revised Laws of P, E. I. 
(1862), p. G78. 

Rev, Stat, (iuehcc (1888), 
chap. 1, ss. 1—58. 

See Consolidated Statutes 
(2nd series), made under 
Publication of Consolidated 
Statutes Act, 1889 (c. 24), 

Laws of Bahamas, 1795 ta 
1899, p. 92, 

Revised and Consolidated 
Laws of Barbados (od. 1893), 
vol. i. p. 31. 

Laws of British Guiana (ed. 

1905), vol. iii. p. 737. 
Consolidated Laws d British 
Honduras (ed, 1887), Part I. 
chap. i. 


6. Palkland Islands 
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Beitish Possessions. 

E. West Indies and S. America. 

6. G-eenada 

7. Jamaica 

8. Leei^aed Islands 

Antigua 

Dominica 

* 

Montserrat 

St. Kitt’s and Nevis 

Virgin Islands 

9. St. Duel A 

10. St. Vincent 

11. Teinidad and Tobago. 

F. Australasia. 

1. Adstealia. 

Commonwealth 

States. 

New South Wales ........ 

Queensland 

South Australia 

Tasmania 

Victoria 

Western Australia 

2. Fiji 

3. New Zealand 


Act oe OpjpiNANCE in Force. 


Ordinance, 

Interpretation Law, 1900 
(Law 9 of 1900). 

of Laws Act, 

Interpretation of Laws Acts, 
1896 (No. 6) and 1897 
(No. 12). 

Act No. 115 of 1852. 

Act No. 6 of 1898. 

Act No. IS of 1896. 

Act No. 1 of 1899. 


Ordinances Construction Ordi- 
nance, 1887. 

Ordinance No. 1 of 1896. 
None. 


Acts in Interpretation Act, 
1901 (No. 2). 


Inter}_)retation Act, 1897 (61 
Viet. No. 4). 

Acts .J ■ -r: ■j.niiijf Acts of 1867 
(81 Wa. N*.. 6) and 1903 
(o Edw. 7, No, 10). 

Language of Acts Act, 1872 
(No. 9), Lanerimge of Laws 
Amendment Act, 19Uv') (63 & 
64 Viet. No. 741). 

Interpretation Act, 1900 (64 
Viet. No. 8), 

Acts Interpretation Act, 1890 
(54 Viet. No. 1058). 

Interpretation Act, 1898 (62 
Viet. No. 30). 

Interpretation Ordinance, 1875 
(No. 7). 

Interpretation Act, 1888 (52 
Viet. No. 15). 


Where to be Found. 


Laws of Grenada Devised 
(ed. 1897), p. 570. 

Jamaica Laws, 1900. 


Laws of Dominica, 1841 — 
1859, vol. i. p. 234. 


Laws of St. Lucia (ed. 1889), 
p. 328. 


Commonwealth Stats. (1901), 
p. 30. 

N. S. W. Stats. 1897. 


Stats, of Tasmania (ed. 1903), 
vol. ii. p. 1114. 

Stats, of Victoria (1890), 
vol. i. p. 1. 

Stats. W. A. vol. XT, p. 409. 


N.Z. Stats. (1888), p. 60. 
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Absolute Enactment 

defined, 63 

distinguished from directory, 63 
giving jurisdiction to Court, 236 
in enabling Act, 230, 236 
as to maiTiage, 233 

Absurdity 

construction causing, to be avoided, 79, 87 — 89 
when equivalent to repugnancy, 87, 88 

Act of Congress. See American Statutes. ' 

Act of God 

how far excuse for breach of statute, 218 
Act of Parliament. See Statute. 

Action 

for neglect or breach of statutory duty, 212 — 219 

limitation of, by statute. See Limitation Acts. 

none on illegal or void contract, 244, 444 — 446 

pending, how afiected by alteration or repeal of statutes, 291, 326 

when taken away by statute, 281 

Acts done under Statute 
protection for, 281 

Adding Words 

limitations on, 107, 108 
to make sense, 101 

Adulteration Acts 

liability of master for breaches by servant of, 438, 439 
* mens rea in offences against, 438^ 

Affirmative Enactment 

defined, 304, 305 

cffec^of, on common law, 282 

in enabling Act, 234, 235 

may repeal prior enactment, 304, 307 

•% 

Agreement. See Frivate ^Ict ; t Contract. 

Alderney^ Sec Channel Islands. 

Alteration of Eaw. See Common Law ; llepeals. 

Alternative Constructions 
rules for selecting from, 66 
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Alternative Pent<-lties 

rule as to, 284, 442. And see Fenalties. 

f. r 

Ambiguity, 93 — 104. See Obscuritij. 

Amendment 

of statutes by subsequent Act of same session, 337 

American Statutes 

autbentication of, 36 

mistakes in, 417 

rules for construing, 3 

federal, when unconstitutional, 3, 401 

validity of, considered by Courts, 3, 34 n. 

history as a guide for construing, 122 

Analogous Acts. See m pari maUrid. 

Ancient Statutes 

defined, 53 

relief against, in equity, 74. 

Annoyance. See ISfa'mnce. 

Anomaly. See Absurdity. 

Appeal 

none except by statute, 117 
express words necessary to give, 117 

Appendix A. 

decisions on words collected in, 477 — 556 

Appendix B. 

short and popular titles of Acts, 557 — 608 

Appendix 0. 

Interpretation Act, 1889.. 609 — 623 

Apprentice 

meaning of, 158 n. 

Assent 

by Commission, 39 

date of, indorsed on modem Acts, 39, 60 
not indorsed on ancient, 39 
words of, 34, 38 

sufficiency of, 34 

Assignment 

of statutory powers, when lawful, 250 

Assurance 

private Acts resorted to as a mode of, 457 


Australian Statutes 

of Commonwealth, 412 


Authentication of Statutes 

discussed, 33 — 46 
inquiry by judges, 34 

as to words of assent, 38 
preambles, 39 
United States rule, 36 


W ords included in Appendix A. are not specified in the Index. 
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Authentication »f Statutes— 

irregularities in Parliament, effect of, on, 34 
j udicial notice,^ 33 ' 

. , its limits, 42 

of British Acts in Ireland, 36 
of colonial laws, 36 
of Irish Acts, 36, 46 
of original Acts, 43 
of printed copies, 37 
of private Acts, 35 
of Scots Acts, 36, 46 
of Statute Boll, 43 
of statutes not of record, 43 
of subordinate legislation, 259—261, 269 
of text of statutes, 42 — 45 
of vellum prints, 43 


Banker 

meaning of, 159 

Beneficial Construction 

of statutes, 67, 95, 99, 108 

Bigamy 

abroad, trial for, 368 n. 
colonial legislation as to, 408 
mens rea in, 434 

Berwick-on-Tweed 

part of England, 387 

Bill in Parliament 

when first used, 19 
private, procedure as to, 447 

Bona fide Claim of Bight 

when jurisdiction ousted by, 439 

Borough 

defined, 151 

Brackets 

interpretation of words in, 183 

Breach of Statutory Buty 

remedies for, 206 — 227 

Breviate, 124 

British Columbia 

Englisk law in, 399 n, 

British Ships 

' effect of statutes (jn, 382 

British Statutes 

circulation in colonies, 32 

construed somewhat differently from Scots Acts, 4, 

Colonial Acts, 4, 329 n.^ 399 
effect of, in colonies and India, 389 — 398 

British Subject. See Territorial Effect of Statutes. 


% 
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Bylaw 

conformity of, to general law, 270 

io prescril^Sd forms, 269 

divisibility of, 277 , , 

friendly, &c. societies, 276. And see Subordinate Legislation. 

inconsistency of, with particular statute, 271 

local government, 272 

manorial, 270 

municipal, 272 

must be reasonable, 271 

must not be repugnant, 270 

must not be ultra mres^ 268, 269 

railways, of, 275, 276 

revocation, 257 

statutory power to make, 269 

terms used in, 258 

trading companies, of, 275 


Canadian Statutes 

construction of, 5, 411, 414 


Canal Charges 

express language necessary to impose, 111 
Canons of Construction. See Rales ; Maxims. 


Carriage, or Cart 

meaning of the tenns, 158 168 


Case-Law 

as to statutes, classified, 10 
how far relevant in construction, 11, 144, 162 
old, how far binding, 81, 82, 143 
Parliament presumed to know, 161, 162 
preferred to text-book law, 2 


Casuistry 

in construction, 10 


Casus Omissus 

statutes not extended to, 71 — 73 


Censure. See JEcohsiastical Court. 


Certiorari 

effect of Act taking away, 236 
Chancery, Court of. See Equity, 

Channel Islands 

extent of Acts to, 389 
registration of Acts in, 31, 32, 380 

Charge 

express language necessary to impose, 109 
Citation 

effect of Interpretation Act, 1889. .48 
erroneous, effect of, 49 
old method, 48 
present methods, 48, 49 
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Civil Code . 

of France pronibits retrospectivity of statutes, 322 n. 
of Mauritius, 6 

. of Quebec, 399f 428 * 

* reference to Reports of draftsmen, of, 124 n. 

Claim of BigM 

as a defence to charges under penal Acts, 439 

Classification 

of cases on statutes, 10 

of contents of railway, <S:c. Acts, 463 

of statutes, 62 — 64 

Clause 

meaning of term, 198 
ambiguous- See Ohscurit/j. 
efiect of one upon another, 197 — 204. 

repugnant, 198, 199 
of private Act, particular, 464 
general, 464 

Clergy. S5e Ecclesiastical Court. 
privileges of, 174 

Clerk of the Parliaments 

duties of, as to statutes, 43 

Codification 

construction of Acts effecting, 300 
defined, 300 

Colonial Laws Validity Act, 1865. *406 — 408 

Colonial Legislation, 399 — 416 

adopting Imperial Acts, how construed, 6, 399 

as to crime, 408 

as to taxation, 409 

authentication of, 36 

authorities competent to pass, 400, 401 

proof of, 36 

by Order in Council, 401 
by Proclamation, 401 
how differing from Imperial, 403 
validity of, 70, 405 
territorial limitations on, 408, 409 
veto on, 407 
disallowance, 407 
Reservation of, 407, 408 
repugnancy to English law, 406 
when unconstitutional, 70, 403 — 405 
when ultra vires, 403 
in fed^jral colonies, 410 — 416 
language of, 7, 399 
rules for interpreting, 5, 129 w-, 399 
in pari ^naierid with British statutes, 129 
Colonial Acts, 133 


Colonies ^ 

Acts extending to, 32, 389 

effect of British statutes on, 390, 391 

if conquered or ceded, 396 
** if planted, 393 

taxing Acts in, 402 


pf 0 te . — ^Words included in Appendix A. are 
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Commencement ^ 

of continuing Acts, 320 
of modifying Aci^, 320 « 

cf statutes, present rule, 50, 150, 318 
foiuner rule, 50, 319 
provisions anticipating, 319 
postponing, 329 

Commissioners 

reports of, how far a guide to in construction, 124 

Cpmmon Informer 

action by, 425 — 427 

Common Law 

affirmative statutes do not take away, 282 

considered in construction, 95 

efiiect of statutes on right of action given by, 281 

effect on, of statutes, 278 — 287 

no implied change in, by statutes, 116, 173 

penalty, when cumulative, 284, 442 

power by, to make rules, 270, 271 '' 

remedy, when it co-exists with statutory remedy, 281 — 283 
rights possessed by statutory corporations, 286 
supplements statutes, 1 14 
terms of, imported into statutes, 278 — 287 


Companies Acts 

effect of, on foreign companies, 379, 390 


Company 

bylaws of, 275, 276 

excess of authority of, 242 — 249. See J^rivaie Act ; Enabling Act ; 
Ultra Vires. 

statutory powers of, 242 — 249, 253 

Compensation 

for exercise of statutory powers, 281, 458 

Compulsory. See Obligatory. 

Conditions 

in enabling Act, 240 

Consolidation Acts 

construing, 11, 161, 162, 298 
defined, 298 
elfiect of, 161 

Constitutional Law 

American rules, 3, 401 

British Acts not ultra rires, 3, 69 

Colonial Acts may he ultra mres^ 403 — 407 

Construction 

by practice of conveyancers, 83 
by the equity, 99 
ex riscerihus actus, 96 
golden rule of, 85 

long acquiesced in, when followed, 80—83 

materials available for, 119 — 145 

not quite grammatical, sometimes adopted, 84—86 

of ancient documents, 82 

of bylaws, 268 — 277 


r 


Words included in Appendix A. are not specified in the Index. 



Index. 


631 


Oonstwiction—cof^iimied. 
of colonial statutes, 5 
of contracts, G, 82 
of deeds, 6 — 8» 
of general -^ords, 166 

of one part of a statute by another, 1 7 6 — 205 

of penal statutes, rule for, 429. See Fenal Act. 

of private Acts, rules for, 457. See Private Act. 

of repugnant enactments, 201, 307. See Ecjpcal ; Ecpugnancy. 

of rules of Court, 198 — 203. 

of Scots Acts, 5. 

of statutes, general rules as to, 65 

strict and liberal, 12, 429 

of wills, 8 

of words used in statutes, 146 — 175 


Contemporanea Expositio 

discussed, 80 — 83 
punctuation treated as, 183 
subordinate to plain meaning, 82, 142, 143 
disti^uished from usage, 81 

Contemporary Meaning 

of words, 80 — 83 

Context 

words to be construed by, 146, 147 

Continuation 
. of expiring Act, 339 

Contract 

by infant, 227 

efiect of penal statute on, 74, 223 — 227, 444 — 446 

not a guide to construe statute, 144. See Usage. 

partial avoidance of, 226 

setting up illegality of, 225 

statTitoiy rules as to, not waived, 225, 446 

when void, 223 — 227 

contrary to policy of statute, 226 
ultra vires, 244. See Private Act. 

Contrariant Acts, 307. See Pepugmney. 

Contrary Intention 

evidence of, 158 

Convenience 

^ how far a guide to construction, 87 — 90 
Conveyance 

private Act, when construed as, 457 


Conveyanc 

drafci: 


cers 

Sng of bills by, 19 
interpretation of words, 156 n. 
practice of, aids construction, 83 


Corporation 

bylaws of, 272 — 275 

comlhon law powers and duties of, 287 

contract under seal by, 96 

effect of penal Acts on, 444 

exercise of statutory powers by, 242—250 

recovery by, of penalties under penal Acts, 441 

statutory, 286 


^ — — - 
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Costs 

Crown not boun<xby statutes as to, 357 
effect of g-eneral or special Acts as to, 313 
no vested right to, *'327 ^ 

repeal by rules of statutes as to, 265 

County Courts 

rules of, 26G 

Courts 

ecclesiastical, construction of statutes by, 14 — 17 
inferior, control of interpretation by, 1 6 7i. 

limits on jurisdiction, 439 
jurisdiction of, not altered by implication, 115 

rarely created by private Act, 474. 
statutes as to, usually absolute, 2 36 
Acts affecting procedure of, 327 
bow enforced by, 206 — 227 

temporal, powers of, as to interpreting statutes, 14 — IT 
Covenant 

when avoided by statute, 333, 444, 445 

Criminal Statute, 

construction of, 427. See Fenal Act. 
extent of effect of, 368 

Cross-lieadings 

nature and effect of, 189 — 194 

Crown 

when bound by statutes, 351, 360 — 366 
construction in favour of, 350 ??. 
demise of, 319 

effect of statutes on, 349 — 366 

equitable rights of, 353 

may avail itself of any statute, 3G0 

performance of statutory duty by, not enforced in court of law, 365 
prerogative of, as to choice of courts, 359 
colonial appeals, 359 
costs, 357 
Crown debts, 357 
duties and taxes, 355 
entails, 358 
forfeiture, 354 
light dues, 355 
letters patent, 358 
mines, lands, and royalties, 360 
penalties, 354 
pleading, 357 

power of colonial legislatures to affect, 355, 411 
of, as to prescription, 358 
rates, 356 
tolls, 355 

presumed not to he bound by statutes, 351 

private rights of, 352 

public purposes of, 349 

references to, in Acts, 349 

rights of, not barred, 351 

statutes for benefit of, 350 

statutory power granted to, exercise of, 251 

Cumulative 

statutory penalties, when, 284, 442 
remedies, when, 281 — 285 
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Custom . 

attempt to'Yi’esiime a lost statute in support of, 455 n. 
effect of private Act on, 280, 455 
statute on , 27 9 — 2 8 1 

CY^FUiuS ^ 

doctrine of, 8 


Damage 

caused by breach of statute, remedies for, 210 — 219 

negligence in executing a statute, 214, 215 ; and nee Penult [/. 


Deatli Duties 

liability to, how affected by domicile, 372 
Debates 

in Parliament, not a guide in construction, 122 

in Congress, not a guide in construing American Acts, 123 n. 

Decisions 

on certain words in statutes, Appendix A., 477 
on statutes classified, 10 

Declaratory Act 

defined, 59 

when retrospective, 331 

Deeds 

. construction of, 6, 7, 8 

Elphinstone’s rules for construing, 6, 7 
extrinsic aids to construing, 8 

Defect, Deficiency. See Casus O^mssus ; Mistake, 
from misprint, correcting, 423 
when corrected, 70, 71 

Definitions. See Inter prctailon Clause^ Appendi;jc A. 

Departmental Orders. See Btatutorif Pules. 

Desuetude 

of Scots Acts, 5, 335 n. 

Dictionaries 

how far an aid in construction, 147, 148 

Direct Taxation 
^ defined, 148 

Directory Enactment 
defined, 62, 63, 221, 230 

enactment may be in part, and absolute in part, 236 
• relating to marriage not, 233 
in enabling Act, 230—234 
opinion of Sedgwick as to, 232 n. 
sometimes synonymous with mandatory,” 62 

Discretion. See Judicial Discretion. 

m 

Distance 

measurement of, 151 

SJistributions, Statute of 
construing terms in, 160 
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Divisions of Statute 

effect on construction, 189 

3}ock Dues 

express language necessary to impose, 111 


Domicile 

of owner of Englisli land immaterial, 370 

of testator, affects liability to legacy and succession duty on pure 
personalty, 372, 373 


Donor 

Crown bound by statutes tending to perform will of, 364 

Drafting of Statutes 

aids in, 28, 29 

as to crimes, 21 

books on, 29 

by conveyancers, 19 

by judges, 18 

chronological index, 28 

criticisms on, 20 — 23, 26, 29 

defective, construction in case of, 104 

defects in, classified, 24, 25 

suggested remedies for, 24 
difficulties as to, 25 
ignorance in, 25. See Misialcc. 
no special form of words needed, 18 
present methods as to, 24 
revised statutes, 28, 33, 45 
Select Committee on, 24 
slips in, 25 

Statute Law Committee on, 24 

Duration 

of statutes, 336 — 340 

Dutcli Law 

in South Africa, 396 n. 

Duties. See Tax. 

Duty 

statutory, considered, 206 — 227 

imposed on Crown, 365 
sanctions for non-performance, 206, 207 
action, 212 — 221 

if judicial, 215 
if ministerial, 215 
equitable relief, 210, 211 
excuses for non-performance, 218 
indictment, 207 
mandamus, 209 

performance of, by Crown, 365 

by public bodies, 214 
specific performance of, 210 
remedy, 219 


Earlier Acts 

how far construed by later, 132 — 136 

later, how far construed by, 136, 137, 288 — ^293. See MepeaL 
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Ecclesiastical Courts 

censure by, of offence punishable by temporal Courts, 284 n. 
interpretation of statutes by, ^e^"iewable by temporal Courts, 14 — 17 

Ecclesiastical Law 

interpretation of, by temporal Courts, 14 — 17 

Editions of tlie Statutes 

abridged, 53 
at largo, 43, 53 
early, 43, 44 
record commission, 44 
revised, 28, 33, 45 

Effect of Statutes 

absolute, G3 
codifying, 300 
commencement of, 317 — 320 
consolidating, 298 
continuing, 320, 330 
cz;^mting duties, 206 — 227 
declarator}", 331 
directory, 62, 63 
duration of, 335 — 340 
enabling, 61, 228 — 254 
expired, 294, 338 
imperative, 62 
incorporated, 297 
mandatory, 62, 209 
modifying, 320 
obsolete, 295, 336 
on common law, 278 — 287 
on Crown, 349 — 365 
on equity, 278 — 287 
on prior enactments, 288 — 315 
penal, 433 — 446 
permissive, 62 
private, 466 
repealed, 295, 302 
restraining, 61 
revision, 293 
spent, 294 

temporary, 63, 337, 340 
territorial, 367 — 398, 408 

Ejusdem Generis Rule 
stated, 167 

• 

Elliptical Expressions 

construing, 154 

Enabling Acts 

al5Solut6 and discretionary provisions in, 236 
classified, 228 
compliance with, 238 
defined, 61, 228 

discretionary powers given by, 217 n.y 241 
<^neral rules as to, 228 — 255 
in supplying omissions, 106, 229 
when absolute, 230, 236 
when directory, 230, 236 
when obligatory, 252 — 255 
when permissive, 252 — 255 
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Enacting Clause 

effect of preamble off, 186 
present form of, 52, 197 ^ 

Enactment 

each section now a distinct, 197 
general, repeal of, by implication, 309 
imperative, 62 

in enabling Act, 252 — 255 
in part, and directory in part, 236 — 241 
obligatory, 62 
•obscure, 93 n. 
permissive, 62 

repugnancy between general and specific, 201 
retrospective, when, 321 
revivor of repealed, 290, 340, 346 
special, repeal of, by implication, 309 — 316 
words of, repeal of, 294 

English. 

when first used in statutes, 46 

English Acts 

Poyning’s law as to, 388 
proof in Ireland, 36 
in Scotland, 36. 

Engrossment 

on Parliament Roll, 43 

Enlarging Act 

meaning of, 61 

Entail 

effect on Crown of statutes as to, 358 

Equitable Construction 

limitations on, 73 — 78 

Equity 

effect of statutes on, 278 — 287 
in criminal law, 429 ; and see Private Act, 
no relief against express statutory provision, 73 — 77 
relief against misinterpretation by Courts of law, 75 
specific performance of statutory duty, 210 
treatment of Statute of Frauds in, 74 

Equity of the Statute 

^soussed, 11 n., 99 — 103 

Error. See IListake. 

Estate Acts 

effect of general Acts on, 315 

when referred to judges, 184 ; and see Private Act, 

Estate Duties 

liability to, how affected by domicile, 372, 373 

Estoppel 

against setting up a statute, 73, 74 225 n., 239 

Evasion of a Statute 

considered, 75 — 78 
defi-ned, 75 
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Evidence ^ 

of statutes, American, 36 
Colonial, 36 
Irish, 36, 46 
not of record, 43 
of record, 43 
private, 35 
public, 33 — 35 
Scotch, 46 

Exception. See Proviso ; Savinr/ Clause. 

Excess of Jurisdiction 
remedy for, 15 

Excuse 

for non-performance of statutory duty, 218, 219 
ignorance of passing of statute not, 319 
true construction not, 3, 4 

Exemptions. SeeCroivn; 'Private Act ; Proviso; Saving. 

Expif^tion 

of temporary Act, 294, 338 

Expired Act 

defined, 294 

Explanatory Act 

construing, 136, 137, 298 
retrospectivity of, 331 

Expositio Contemporanea, 80—83, 142, 183 
Exposition 

by text writers, how far an aid in construction, 138 
parliamentary, of meaning of statute, 137 

Ex post facto Statute 

American constitutional law as to, 322 
meaning of, 321 

Express Language 

equity will not relieve against, 73, 99 
when necessary, 109 — 118 

to alter common law, 173 
alter effect of document, 118 
alter legal principle, 116 
confer or take away rights, 112 — 116 
impose tax or charge, 109 — 112 ^ 

increase or take away jurisdiction of superior 
Court, 116 

make a statute retrospective, 322 
revive expired or repealed Act, 340, 346 


Extent 

classification by, 54 

presumption as to, 384. See Territorial Pffect of Statutes. 


Extrinsic Evidence 

•as an aid to construe deeds, 7 

statutes, 119 — 144 


Ex Visceribus Actus 

rule of construction discussed, 96 — 99 

applied to private Acts, 462 
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I’act 

misstatement of, in statute, 417 — 420 

False Recitals 

how far binding on Courts, 42, 418 

r Federal Legislatures 
American, 3, 401 
Australian, 3, 412 
Canadian, 3, 411 

Felony 

'' statutory, subject to common law incidents, 28 G 

Financial Year 
defined, 150 

Fine, ^qq JPenalt^j ; Forfeiture. 

Foreigner 

entitled to privileges given by British statute, 377, 382 
out of British jurisdiction, effect on, of British statutes which purport 
to bind, 371, 378 ^ 

may take advantage of British statutes, 38 1 
not subject to British statutes, 371 
property of, not affected by British statutes, 
378. See Territorial feet of Staixiies, 
real estate of, in England, bound by all British statutes, 370 
while within realm, subject to its laws, 376 

Forfeitures 

Crown not bound by Acts creating, 354 

in Acts presumed to enure to Crown, 354, 427. ^ee Fenal Act. 

Formalities 

statutory, when directory, 238 

imperative, 63, 236 


Founder 

effect on Crown of statutes which tend to perform will of, 364 

Francluse 

words in statute conferring the, 160 


Fraud 

private Act obtained by, 473 
upon an Act, 77 

Frauds, Statute of 

so-called equitable construction of, 74 


Gender 

rules as to, 149 

General Enactment 

implied repeal of, by special, 309 

in local or private Acts, 454 

special when impliedly repealed by, 312 

General Words 

following particular, 169 
how limited, 166 — 175 

Generic Words, 167. See Fjmdem Generis. 
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Gibraltar 

law in foJce in, 393 ^ 2 . 


^ Governingr Intention or Governing Sense 

discussed, C9 


Grammatical Meaning 

ordinarily to be adopted, G7, 87 ; and see Frimanj Meaning. 


Grenada 

Mortmain Act does not run in, 396 
Guernsey, 389. See Channel Islands. 
Guilty Mind, 433. See Mens Jtea. 


Headings 

may clear up obscurity, 189 
subordinate, 191 

parts of Acts, discussed, 189 — 193 
when part of an Act, 189 

Heydon’s Case 
rules in, 95 


History 

of statute, bow far a guide to construction, 95, 122 

’ Householder ” 

meaning of, 158 


Ignorance, 4, 319 ; and see Excuse. 

Illegality 

of acts prohibited by statute, remedies for, 206 — 277 
of contracts prohibited by statute, 223—227, 444—446 

Imperative, 62. See Absolute. 

Imperial Act 

effect on British subjects abroad, 3G7 
colonies, 389—398 
foreigners, 37G — 384 
land in colonies, 391 

foreign States, 369 
personalty abroad, 370 
in ceded colonies, 396 
India, 396 

planted colonies, 393 
Sjjspensory clause in, 391 

Implication 

charge may not be imposed by, 109 
clear principle of law not altered by, 116 
continuance of rep'^^leG f^nactments by, 291 
mme not oy, . < n. 

duties created by, remedies for not performing, 207 — 227 
effect of written instrument not cut down by, 118 
jurisdiction of superior Courts not altered by, 116 
powers created by, 108, 229 
remedies given by, 206 — 227 
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Implic ation — con tin ued-^ 

repeal of statute bj , 295, 302 

reviral by, none, 29p ^ 

rights are not affected by, 113 — 115 

statute when retrospective by, 332 

what may be supplied by, 106 — 108 

what may not be supplied by, in statute, 108 — 118 


Impossibility 

how far an excuse for breach of statute, 73, 218 


InOlosure Acts 

how construed, 455 

Income Tax 

effect of, on foreign possessions, 374 
Inconsistency 

between common law and statute, 279 
construction which avoids, to be chosen, 91 
in case of, later repeals prior Act, 307 

of en^'^tment with subsequent general enactment,. 201, 314. 


Inconvenience. See Uepxcgnancy . 

Incorporation 

by reference, 25, 232, 297 
effect of, on construction, 297 
effect of repeal on, 297 
of two or more Acts, 202 

Incorrect Construction. See Contemporanea Bxpo^itio, 

Index 

to statute book, 28, 33 n., 289 


India 

effect of British statutes in, 396 
statutes of, construction of, 410 

Indictment 

meaning of, in statutes, 156 

when implied remedy for disobedience to statute, 207 

Indirect Taxation 
detined, 80 

Inferior Courts. See Courta. 
information 

for disobedience to statute, 207 
on penal statixte, 426 

Infringement 

of an Act, 75, 76 

remedies for, 208 — 227 ; and see TenaXUj. 


Injunction 

right to, against breach of statute, 100, 210 
to restrain from breach of statute or bylaw, 210, 211 

Injury 

by negligence not legalised by statute, 245 
common law, right of action for, when ousted, 281 
expressly authorised by statute, 245 
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Injustice 

construction avoid, 86,87 
In Pari Materia 

liinitation on i>eference to statutes, l’S2, 133 

provisions iJi statutes not to "be applied to other statutes, 130 — 133 
rule as to, applies to Colonial Acts, 129 
difficulty in appl;ying, 130 
rarely applies to local Acts, 464 
when useful, 127 
statutes, construction of, 12o 
what statutes are, 126, 129, 130 

Insensible Language 

Courts may not give a meaning to, 71 91 

presumption against use of, 86, 87, 93 

Instrument, Written 

effect of, not cut down hy implication, 118 
meaning of, 22 

rules for construing, 6 — 9, 96 101 

drawing, 132. See Contract; Statute; Will. 

Intention 

of the Legislature as to a statute being retrospective, 321—324 

as to enabling Acts being absolute or directory, 230, 
231 

if manifest, must not he defeated, 100, 103 

limits of inquiry as to, 65 — 69 

not to he guessed at, 67 

to be considered in construction, 66 

International Law 

Legislature not bound by, 68 378 

presumed not to override, 70, 379 

Interpolation, 106—108. See Omission, 

Interpretation Act, 1889 

adopts distinction between rules of law and of constmction, 9 
text of, 609—620 

Interpretation Clause 

a modem innovation, 194;?. 

does not take away natural meaning of word, 195 

effect of, 193—197 

in previous Act, effect of, 193 

sometimes inserted cx ahundanti cauteld^ 196 

w'hen inapplicable, 197 

IreTand 

a place beyond the seas, 388 

effect of English statutes in, 3SS 

prUnd facie every Act since Union applies to, 388 

Irish Adis 

editions of, 46 

proof of, in Great Britain, 36 


Jamaica 

common law runs in, 396 n. 

^rsey, 389, See Channel Majids. 
Judicial Lecisious, 10. See Case Law. 
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Judicial Discretion 

meaning of, 24rl, 242 
not absolute, 241 
under enabling jjk.ct, 241 ^ 

Judicial Duties 

not to modify language of statute, 89 
to interpret and not to make laws, 14 — 17 
to know all public Acts, 33, 34 

Judicial Notice 

as to local and private Acts, 33, 35 
effect of Interpretation Act on, 59 
extent of, 33, 42 
limits of, 42 

of commencement and duration of Parliament, 51 
of procedure and resolutions of Parliament, 34 
tbeoretic obligation as to, 14 
United States, rules as to, 36, 37 

Judicial Powers 

enactments creating, bow construed, 236, 241, 242 

Jurisdiction of Courts 

inferior, wlien ousted by lonA jide claim of riglit, 439 

not altered by implication, 116, 117 

presumably territorial, 368 

statutes giving, to Courts, usually absolute, 230 


Jury 

Acts affecting right to trial by, 114 

Jus 

meaning of, 4 n. 

Justices of the Peace 

jurisdiction of, when ousted, 439 


King’s Printer 

Comptroller of Stationery Office now, 45 
effect of Documentary Evidence Acts on, 45, 260 
private Acts printed by, 35, 453 

Knowledge, 105. See Mens Rea. 


Lagos 

Bankruptcy Act, 1883, extends to land in, 392 
“Land” 

meaning of, in statutes, 162, 514 

Lands Clauses Acts 

defined, 616 
discussed, 202 

Language of Statutes 

affirmative, inference from, 234 
comparison of, in different Acts, 133 — 137 
for what purposes it must be express, 109—118 
negative in enabling Act, inference from, 232 
not to be modified by judges, 89 
presumptions from difference in, 133—135 
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liEter Act 


how far an aW in construing earlier, 136. 

liatia ^ ^ 

* early Acts in, 46 


See 


J^afliam en tary Expositloyi . 


Law 

misstatement of proposition of, in a statute, effect of, 419—421 
recital of proposition of, in statute, 419, 420 
rules of, (ffstinct from rules of interpretation, 9 
ignorance of, will not excuse, 3, 4 


Learning 

statutes for maintenance of, 361 


Leaseholds 

in England, bound by all English statutes, 371 
Legacy Duty 

liability to, how affected by domicile, 372. And see Domicile. 


Legal Mg,3ams. See Maxims, 

Legal Terms 

in statutes, 161. 

Legislative Declaration, 136, 137. See Darliamentavy Deposition. 

Legislature. See Darlicment. 

British, supremacy of, 389, 403 
Colonial, limited authority of, 403 

Liberal Construction 
rules as to, 12 

Limitation Acts 

application to foreigners, 483 
do not bind Crown, 358 
estoppel against pleading, 73 
waiver of right to set up, 74, 239 

Limitation of Meaning 
rules as to, 165 — 175 

Literal Meaning, 67- See Drimary Meaning. 

Local Acts 

judicial notice of, 55, 448 

Locfl.1 and Personal Act 

defined, 56. See Drivate Act. 

Local Law, 268. See Dylaw. 

Lost Grant 

presumption as to, inapplicable to statutes, 42 


Maliciously, 437. See Mens Dca, 
Man, IsTe of 

effect of British statutes in, 389 
amus 

to compel obedience to statute, 209 
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Mandatory Act 
defined, 62 
effect of, 209 

Marginal l^otes 

effect of, 181 

how settled in House of Commons, 18:i 
not part of statute, 181 

Marriage 

Acts relating to, held absolute, 233 
common law as to, 175 
meaning of word in English Acts, 79 
royal, Acts as to, 367, 446 

Masculine 

presumed to include feminine, 140 
Master 

penal liability of, for servant’s acts, 105, 438 

Mauritius 

Civil Code of, 6 
sources of law of, 6 n, 

Maxims 

abimdans cautela non nocet^ 114 
a eomnuini observantld 7ion est reccdcndum^ 139 7i. 
aotm 'non facit reum 7visi mens sit 7'ea, 433 — 439 
bonijiidicis est jus dicere, oio7ijus dare^ 89 

commimis error facit jus, ir.npp^i'^aHo to sta'^'utes, 13, 82, 139 n. 
contcmpora7iea cxpositio es .. o:' ui lege, 80, 139 n. 

designatio unius est exolns ; ? ' 

ecclesxa ecclesice decmas solvere non dehet, 280 

cxp 7 'essio eo7'U77i qua tacite bisunt xiilixl operatur (11 Co. Inst. 60), 253 

cxpi'essio unius est exclusio alterius (Co. Litt. 183b), 112, 230 

extra te)ritoruan jus dicenti vnpu72e no7i paretur, 408 

(je7ieralia specialihus 72071 de7'oga7it, 312 

ig nor a7itia juris liaud excusat, 4 71 ,, 319 

inelusio xinius est exclusio alterius, 112, 130 

leges extra territoriimi 7i0)i ohligant, 368 

hges posterior es priores contrarias ahrogant (2 Co. Inst. 685), 337 
lex 7ion cogit ad iinpossihilia, 238 
7iiagis pax'es sunt quuni suniles, 130 
mobilia scqm7itiir personam, 370 

ne7no aliquam partem recte mtelligere potest anteqiuun iotuni iterum aique 
ite7nm perlegcrxt, 96 

nemo debet his piuiiri pro eodeni delicto (11 Co. Bop. 59), 284, 443 
7iemo reus est 7im 7ne7is sit 7'ea, 433 — 439 
nono teyietur ad impossibilia, 73 
7ioscitur a sociis, 167 

7iova constitutio futuris formam b2ipo72ere dehet non prccterltis (2 Co, Inst. 
95, 292), 323 

opthna legtmi intetpx'es co7isuetudo, 139 

pactis p7'ivato}nm publico jure 71071 dei'ogaiur, 223 

qui hceret m liter d hceret in eortice, 99 

quilibet remmtiare potest juri pro so introducto, 225, 239 

ratio legis est a7iima legis, 84 

redde7ido singula smgulis, 183 

rex 71071 potest mjusth agere, 361 

ubi aliquid conceditur, conceditur etmi id sine quo 7 'cs ipsa no 72 me pof^t 
(12 Co. Bep. 131), 229 

ut res 7nagis valeat qua2}i per eat, 70, 101 n,, 409 


Note,- 
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Maxims ^ ;^y7. 

iiti loquitur ruJyus, 153 

verba o r-.^^rjiguntur ad habi^tatem rcis^vel 2)crsoncB, 167 

' verbis ^ omniuo standuni cst, 66 

volenti no)i jit injuria ^ 10 

Meaning* 

of contract, how ascertained, 6 — 8 
of instruments in writing, how ascertained, 4 — 9 
of statute, contemporary exposition of, 80 — 83 
expositions of text- writers as to, 138 
headings, 189 

if obscure, rules as to, 93 — 118 

what sources of information outside statute may 
throw lighten, 119 — 145 
if plain, rules as to, 65 
interpretation clause, 193 
marginal notes, 181 
Parliamentary exposition of, 137 
of will, how ascertained, 8 
preamble, 183 — 189 
provisoes, 199, 200 
punctuation, 182 
recitals, 189 
repugnant clauses, 198 
saving clauses, 199, 200 
schedules, 204 
title, 177—181 
usage, 139 

Memorandum 

to Parliamentary Bills, 124 

Mens Rea 

defined, 433 — 439 

when necessary to incur liability to penalty, 433—439 

Mercantile Contracts 
construction of, 6 

Ministerial Duties 
considered, 215 

Mischief of the Statute 

how far to bo considered, 95, 98 n. 

Misdemeanour 

statutory ,r common law incidents attach to, 285 
♦ when disobedience to statute is, 207, 426 

Misprints 

in an Act, 417 — 423 

Mistakgr 

as a dofonco, 435. Sec Uens Uea, 
as to fact, 417, 418 
law, 417—421 
correcting, 419, 421, 423 
examples of, 419 
ii?fA.merican Acts, 421 
in drafting, causes of, 26 
in printing, 421 
in private Act, 419 
in schedule, 423 
presumption against, 418 


\ 
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Modification ^ 

of Act short of reji^al, 310 ^ 

Month. 

defined, 150 

Mortmain Act 

does not extend to colonies, 391: 

Motive, 433. See Mens Itea. 


!N'atural Meaning*, 67. See Trimary Meaning. 

Necessary Incidents, 108, 229. See Implication. 

Negative Language 

in enabling Act, effect of, 232, 233 

Neglect 

of statutory duty, excuses for, 218, 210 

liabilities for, 206 — 222 

Negligence 

in exercise of statutory powers, 245 — 249 

New Jurisdiction 

what words necessary to create, 1 16 

New South Wales, 

law as to ancient lights in, 395 
law as to bigamy in, 408 
Mortmain Act does not run in, 393 
Nullum Tompus Act runs in, 395 


Non-compliance with Statute 
remedies for, 206 — 226 
when excused, 232, 233 

Nonfeasance 

liability for, 214, 215 


Non-performance of Statutory Duty 
remedies for, 206 — 222 


Non-user 

effect of, 336 

repeal by, not possible in England, 335, 336 
^ possible in Erance, 336 n, 

in Scotland, 335 n. 

Norman French 

used in early Acts, 46 

Not Guilty 

statutory defence of, abolished, 449 
Notice 

judicial, of statutes, 32-- 35, 42. See Judicial Notke. 
of introduction into Parliament, of priyatc Act, effect of, 466r467 

Notice of Action 

construction of enactments requiring, 100 
for most part abolished, 101 
injunction obtained without, 100 
present law as to, 101 n. 
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Nova Scotia ' 

common law runs in, t389 -n. 

]Sfova Statuta'* 
defined, 54 


Nuisance 

how far legalised loj statute, 245—247 

Null and Void 

legal effect of the words, 223 — 227, 444 — 446 


Oath. 

meaning of term in modem Acts, 151 

Object, 65 — 69. Sqq Intention ; Police/. 

Obligations 

imjmiring, 113 
implying, 107, 108, 229 

Obligatory Enactment 
defined, 62, 251 

when enabling Act is, 251 — 255 

Obscurity 

examples of, 93 u. 

external aids to construction in case of, 119 — 144 
rules to be applied in case of, 93 — 105 
what may be implied in case of, 106 — 118 

Obsolete 

English Acts do not become, 293, 335, 336 

moaning of term, 295 

Scots Acts may become, 5, 335 n. 

Offence 

censurable by spiritual Court may be punishable by temporal Court, 
284 

disobedience to statute, when an, 207 
mens rea, when necessary to constitute, 433 — 439 
penalty for, when alternative, 282 — 285, 443, 444 
when cumulative, 284, 442 
statutory, bow punishable, 207 

Omission 

accidental, 106 

Act passed to remedy, relates back, 331 
dclilxjrate, a guide to construction, 104 
in itbedulo may bo corrected, 423 
in taxing Act, 109 
in United States Act, 424 
of details in enabling Acts, 108 
of insensible words, 106, 107 

of^ords, if obvious, may throw light on meaning of statute, 104 
supplied by implication, 106 — 109 

Operation. See Commenmnent; Effect. 

♦ 

Order in Council 

bow proved, 260, 261. And see Statutory Pules. 


'■» ; 
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Ordinance f 

colonial, 52 n,^ ilO 
defined, 52, 53 ^ 

of commonwealth, 38 n., 52 n. 

Ordinary Meaning, 67. See B'imar}j Mcemmg. 

Original Acts 

reference to text of, 43, 418 
what are, 43, 418 

r 

Ousting Jurisdiction, 439. See Jurisdiction. 

OversigM, 71. See Cams Omissus; Mista/cc. 


Parent 

meaning of, 159 

Pari Materia 

statutes in, 126 — 133 

"Po ClTl 

defined, 152, 610 

Parliament 

Acts of. See Statute. 

beginning and end of session judicially noticed, 51 

debates in, not referred to by judges, 120 

formerly consulted by Courts on doubtful questions, 15 

incorrect statement by, of existing law, how far binding, 410, 420 

intention of, if clear, not to be defeated, GO, 70 

introduction into, of private Act, effect of notice of, 4G6, 467 

rules as to, 448 

journals of, not referred to by judges, 34 
language of, modified to avoid absurdity, 79, 88 

not to be moulded to judicial prejudices, 89 
presumed not to make mistakes, 418, 421 
to know law, 96, 127 n, 
to remember its own distinctions, 163 
to select clearest mode of expression, 91 
usage of, not considered by Courts, 34 


Parliamentary Bargain 

private Acts regarded as, 460 

Parliamentary Exposition 

meaning of, 137 


Parliament Roll 

examined copy of, 35 
inspection of, 35 
punctuation, none on, 182 
vellum prints, 43 


Particular Words 

used in statutes, following general words, how construed, 165 — 175 

Parts of a Statute 
defined, 170, 177 

eficct of, upon one another, discussed, 176—205 


Passenger 

meaning of, 159 
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Patent 

Crown not "bound by grant of, 3oS 

’ Peers ^ * 

Acts as to privilege of, 114 

Penal Act 

ambiguity of term, 425 

of rule as to mens rea to, 433 — 439 
^'V.-;ru-:i. t. of, 429-^432 
definition of, 426 
effect of, on corporations, 444 

uj)on contracts, 444 — 446 
effect of claim of right in proceedings under, 435 
how far affected by rules in Seijdon''s case, 95, 429 
modem rule as to, 430, 431 
penalties under, 

alternative, 442 
cumulative, 443 
joint liability for, 441 
several liabilities for, 441 
who may sue for, 426, 441 
rule as to strict construction of, 429 
venue on proceedings under, 427 

Penalty- 

Crown not bound by Act imposing, 354 
for making contract, 223—227, 444 
for neglecting statutory duty, 206 — 217 
need of clear words to impose, 431, 432 
who may sue for, 441. And see I\^}ial Jet. 

Pending Proceedings 

effect of new Acts on, 291, 32G, 327 
repeals on, 291 

Permissive Act 

as to public works, 255 
defined, 62 

when enabling Act is, 251 — 255 
when held obligatory, 251 

Permitting 

implies knowledge, 105 

Perpetual Act 

every Act presumably is, 64, 337 

Person 

meaning of, 149, 610 

presumed to include corporation, 149, 610 

Personal Act, 56. See Local and Lorsonal Act ; Ldrlnde Act. 

Personal Property 

of British subjects without the realm, effect of British statutes, 370, 
375 

of foreigners, within realm, effect of British statutes upon, 376, 377 
Petition of E-ighit 

Crown not bound by statute as to pleading in, 357 

Plain Meaning 

of statutes, 65 — 92. And see ; Lrlmarij Meeming. 

to be preferred except when absurd, 86, 87 


L'bte . — Words included in Appendix A. are not specified in the Index. 



650 


Index. 


Plans r 

exhibited by promote|;s of pri-^te Bill, how far binding, 462 

Pdeading Statutes ^ 

criminal proceedings, 47 

in civil proceedings, 47 

old rules as to, 47 

present rules as to private Acts, 47 

title, 48, 49 

Plural 

when singular included in, 149, 609 
Policy of an Act 

contract void if contrary to, 223. Sco J?uhUc I^olicy. 
difficulty of ascertaining, 164 

Policy, Public, 164. See FuUic Policy. 

Political Consequences 

to he disregarded in construction, 68 n. 

Political Crime 

meaning of, 148 

Poor Law 

Crown bound hy, 361 

Poor Law Union 

defined, 152, 615 

Popular Sense, 67. Sqq JPrimary Moanlny. 

Powers, Statutory 

by whom exercisable, 242 
by whom to he exercised, 242 
effect of exceeding, 243, 244 
exercise of, 242 — 250 
for what objects granted, 247 
granted to the Crown, 251 
limitation on exercise, 242 
overriding private rights, 245 
to execute public works, 242 
to make bylaws and rules, 256 — 277 

differ from common law powers, 266 
when assignable, 250 
when to he exercised, 250 

Poyning’s Law 

^ effect of, 388 

Preamble 

docs not control enacting part, 185 
effect of, 183—189 

excision of, by statute law revisers, 188, 296 

how far statement of fact in, is conclusive, 39, 418, 419 

in private Acts, 184, 419 

integral part of Act, 185 

judicial inquiry into truth of, 39, 184 

may explain ambiguity, _ 186 

may limit generality, 186 

misstatement of fact in, 418 

of law in, 419, 420 

object of, 183 

Parliamentary inquiry into, 184 
repeal of, 188, 296 
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Prez'ogative ^ . 

as to appeals from colonies, 6, 14 n. And ^ee Crown. 

% ^ 

” Prescription? Acts 
* Crown, how far hound by, 358 

Present Tense 

use in modern Acts, 29 qi. 

Presumption 

as to Acts being perpetual, 369 

as to effect of British statutes without realm, 367 — 375, 381, 382. 
And seo Maxima. 

as to meaning not to bo pressed too far, 9 
as to use of clearest language, 96 
rule of interpretation is only, 9 
that Parliament knows the law, 96 

Previous Law 

may be considered in interpretation, 96 
]^arliament presumed to know, 96, 163 

Primary Meaning 

in deeds, C, 7 
in statutes defined, 67 

may differ from Parliamentary meaning, 84 
when to be departed from, 85. And see Meanmfj. 

' Prior Enactments, 132—136. See Earlier Acts. 

Private Acts 

as to railwny? and canals, 460 — 464 
binds all panics named in it, 467 
certifying, 35 
collection of, 35 

considered as “contract wdth the public,” 460 — 463 
construed by reference to public Acts in pari materid, 465 
in favour of private rights, 458 
creation of new jurisdiction by, 474, 475 
distinction of, from public, 35, 50, 447, 448 
do not bind vstrangers, 466 
effect of fraudxilent agreement for obtaining, 473 
iuclosuro Acts, 455 
on taxing Act, 470, 471 
iipon aerrf^omont between parties to, 458 
]jc::d 455 

for assurance, construed like conveyances, 487 
general rule' for construing, 457 

scheme of, not controlled hj pariicular clauses, 464 
indexes of, 35 n. 

if obtaiued by fraud, effect of, 472 
jirdiciiil definition of, 55, 450 
notice of, 449, 450 
may be in part public, 454 
mistake in, 419 

on what grounds Acts held, 450 — 453 
origin of, 447, 448 

Parliamentary definition of, 56, 447 — 453 
rules as to, 448 
pleading of, 451, 452 
proof of, 35, 449 

proviscj in, how to bo construed, 457 
recitals in, 418, 419 
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Private 

repeal by, of generalAct, 470 

by, of j)rivatc ?V.ct, 468^409 
of, by general Act, 312 — 310, 460 
when called ^‘^ocal and personal,” 57, 453 
construed like contract, 462 

Private Kights 

effect on, of general Acts, 113, 245 
local Acts, 113, 245 
private Acts, 458 — 462 
infraction of, under statutory powers, 245 

Privileges 

express words needed to create or divest, 113, 114 

Probate Duty 

liability to, bow affected by domicile, 372, 373 

Procedure 

no vested right in, 327 

permissive language in statutes as to, held obligatory, 23 G 
statutes dealing with, not presumed to create jurisdiction, 117 iu 
held retrospective which regulate, 327 

Proclamation of Statutes 
in England, 30 
in Ireland, 31 
in Scotland, 31 

Proclamations 

how proved, 260, 261 

Proctor 

meaning of the term, 156 
Prohibition 

hy statute, of a contract, 244 

preventing incorrect interpretation, by writ of, 15, 16 

Prohibitory Act 

may not be evaded, 77, 78 

Promulgation 

of Acts relating to Chamiel Islands, 31, 32 
Colonies, 32 

of British Acts, 31 
of English Acts, 30, 31 
of Irish Acts, 31 
of Scots Acts, 31 

Promulgation List, 32 
Proof 

of bylaws, 269 

of private Acts, 35, 449 

of public Acts, none needed, 33 

of statutory rules, 260, 261 

onus of, as to exercise of statutory powers, 242 

Property 

personal, of British subjoct, how far affected by British statutes, 370 

375 

of foreigner, when bound by British statutes, 373—377 
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Property — continued. 

presumed right to be beard before confiscation of, 114: 
private, presumption against interference Mtb, by private Act, 458 
real, of aU persons within realm, bound British statutes, 370, 371 
of»British subject without realm, not bound by British statutss, 


Proviso 

construction of, 198 

when repugnant, 198, 199 

“ except as to acts done under repealed Act,” eifisct of, 344 
former rule as to pleading, 200 
in private Act, how to be construed, 457 

that nothing in Act shall extend to Scotland or Ireland, effect of, 387 


Public 

private Act considered as contract with the, 460 — 462 


Public Acts 

repeal by, of private Acts, 312—315, 469 
repeal of, by private Acts, 470 
^herein they differ from private, 35, 450 

Publication. 

of statutes, 32 — 37 


Public Duty 

remedies for neglect or breach of, 206 — 227 

. Public Interest 

Acts construed retrospectively in, 332 

Public Policy 

construction by, 164, 165 

objections to, 164 


Public Remedy 

for neglect or breach of statutory duty, 206 — 227 
Public Works 

Acts authorising construction of, 242—250 

Punctuation 

by whom inserted, 182 
effect of, in statutes, 182 

Punishment 

rules against double, 208, 284 306, 442 

■^Purview, 65 — 60. See Inteniion; rolky of an Act. 


QrUebec 

.^Knglish Crown law extended to, 396 n. 
civil codo, reports of commissioners on, Vli n. 

Q,ui tarn Actions 

statutes creating, 426 


Rates 

Crown not bound by Acts as to, 356 
express language necossary to impose, 112 
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Healm 

foreigners witMn, liabilities of, 37(> 
rikbts of, 377, 378 

witbont, e«ect of Jgritisli statutes which j>in‘port to bind, 
382 . . • . , 

may take advantage of British statutes, 381 
property of, not alfectcd by British statutes, 382 * 
rarely subject to British statutes, 378 

limits of, 376 

property of British subject without, effect of British statutes on, 367^ — 
37o 

Real Meaning, 67. Seel^rimayy; Secondary. 

Real Property 

abroad, not bound by British statutes, 369, 376 

leasehold, bound by all British statutes, 371 

of foreigner within realm, subject to death duties, 370, 371 

Reasonableness 

of bylaws, how far condition of validity, 271 
how far a guide to construction of statute, 70 

Recitals 

erroneous, effect of, 39, 418 — 421 
false, 39 n. 

how far binding, 39 — 41, 418, 467 

how far a guide to construction, 189. See rrcnmlk. 

Record 

old Acts of, 43 

not of, 43 

Record Commission 

edition of statutes by, 44 

Reddendo Singula Singulis 

meaning of term, 183 

Reference, Legislation by 

in Acts relating to minor offences, 28, 202 
in Clauses Consolidation Acts, 28 
in incorporating Acts, 203 
inconsistencies in, 203 
its disadvantages, administrative, 28 
judicial, 25- — 29 
unsuitable to EngHsh statutes, 28 

Regulations 

^ statutory power to make, 256, 267 
Relief, 73 — 77. See Eqtiity. 

Religion 

Crown bound by statute for maintaining, 360 

Remedial Act 

defined, 60 

liberally construed, 60, 429, 430 
supplying omission in, 108 

Remedy 

statutory, when alternative, 282 — 284, 306 
cumulative, 306, 383 
exclusive, 305 
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Repeal 

bare recital in preamble, none by, 311 
by affirn^ative Act, 304, 305 
by implication, 302 
by non-ubbr, in France, 336 

’ in Scotland, 335 n, 

none in England, 335, 336 
by private Act, of private Act, 472 
by private Act, of public Act, 470 
by public Act, of private Act, 312 — 316, 469 
by temporary Act, 347 
clauses effecting, bow construed, 291, 292 
curtailing operation, not, 310 
discussed, 288, 302 
does not revive defunct law, 292, 346 
effect of Interpretation Act, 1889. .290 
statutes after, 340, 341 
upon rights acquired, 343 — 345 
ex ahundanti cmUeld, 344 
express, 289 
extent of, 318 

if contrary to evident intention of Legislature, 311 
'Snplied savings on, 108, 318 
none by form in schedule of subsequent Act, 311 
of entire Act, 340 

of general, by special enactment, 309 

of incorporating Act, 345 

of preambles, 296 

of single clause of Act, 342 

of special, by general enactment, 300 

of statute by statutory rules, 265 

partial, 309 

qualified, 291 

savings on, express, 294 

implied, 290, 294 

Statute Law Revision Acts, 293 — 296 
tacit, 335, 336 
total, 340—342 
virtual, 295 

Reports 

of commissioners, how far admissible guides in construction, 124 

Repugnancy 

between bylaw and Act, 271 

general and special enactments, 201, 314, 469, 470 
incorporated and incorporating Act, 230 
in proviso, 109 
saving clause, 199 
statutes, 108 — 203 

Restraining Act 

moaning of, 61 

Restriction ^ 

of meaning of words secundum siibjectam materiam^ 158 

Retrospectivity 

'defined, 321 

effect of suspending commencement of an Act on, 329 
express provision for, 325 
French rule as to, 322 n, 
not presumed, 322, 325 


— ^Worda inoludod in Appendix A. are not specified in the Index. 
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Retrospect^vity'~6Wi^'mwd?^^. 

of Acts affecting coMracts, 333 
procedure, 327 
wills, 334: e 

of Acts passed to protect public, 332 
of B-irkruTitcT Acts, 323, 328 
of lijlU ..f Aiit:- Acts, 323 
of Building Societies Act, 1894. ,329 
of Conveyancing Act, 1881.. 329 
of declaratory Acts, 331 
of Licensing Acts, 324 

of Prevention of Cruelty to Cliildren Act, 1901 . .329 
of Public Authorities Protection Act, 1893,. 329 
of procedure Acts, 325 
of rating Acts, 324 
virtual, 333 

Revenue 

Acts. Sec Tax. 

cases, right of Crown to choose Court for trial of, 359 

Revised Statutes 

history of, 28, 32, 33, 45 

Revision Acts, 293, See Statute Taw Revision. 

Revivor 

effect on, of expiry of temporary Act, 347 
of expired Act, 340 

of repealed Act, express words necessary for, 347 

not effected by repeal of repealing Act, 290, 291 


Right 

claim of . See Claim of Eifjfht. 
of Crown. See Croivn ; Trerogative. 
petition of. See Fetitiou of Right. 
vested. See Tested Rights. 

Rights 

acquired under a statute, not augmented by repeal of statute, 343 
not lost by its repeal, 343 
not given by implication, 112 
not taken away by implication, 113 
of Crown, 349. See Croini. 
presumption against confiscation of, 113 
private, may be interfered with by private Act, 457 — 4 GO 
reserved ex majori cauteld^ 114 
vested, effect of Acts on, 113, 32 G 

Rolls of Parliament 

^ history of, 43 

Roman- Dutch Law- 

in South Africa, 396 n. 

Royal Assent 

date of, part of statute, 177, 318 

Rubric of Statute, 181, See MarginalNotc. 

Rules of Construction 

construction by the equity of a statute, 90 
differ from rules of law, 9 
ex visoeribus actfis^ 96 — 98 

for construction of penal statute, 12, 95, 429, 430. See Rtnal Act. 


Words included in Appendix A, are not speciffed in the Index. 
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Buies of Construction— 

general, if’meaning not plain, 93 — lOo 
if rf.-ri’'.’’':-* plain, 65 — 92 ^ 
how , 1 ' .1, , 5, 9 

how far one clause of statute is affected by rest of statute, 176 — 205 
in United States, 3 ^ 

laid down in JIei/don\s' ease, 95 

not to be departed from to satisfy abstract justice, 98 
one of the, called “ the golden,’’ 85 
particular. See jraxuns. 
recognised as legal, 3, 4 7i. 

strict and liberal construction, 12, 60, 61, 429, 430 

7{i irs magiH valeat qiiam pereat^ 94, 409 

words used in statutes, how to be construed, 146 — 175 

limitation of meaning of, 165 — 175 

Buies of Court 

construction of Acts by, 144 

forms annexed to, 268 

made by judges, 264 — 268 

must conform to statute, 263, 264 

rooking, 257 

rules for construing, 144 

statutes repealed by, 265 

statutory power to make, 257, 262, 264 

when to be made, 262, 319 

when nltya vires, 144, 264 ; and see Statutory Eule, 

Buies of Law 

distinguished from rules of construction, 9 
do not control construction of statutes, 9 


Saving* Clause 

does not create rights, 199, 200 
how construed, 199, 200 
in Statute Law Bevision Acts, 293, 294 
Interpretation Act, as to, 290 
pleading, 200 

Schedule 

effect of, 204 
forms in, 204 

will not repeal prior enactment, 311 
of statute, mistake in, may be corrected, 423 

Scheme 

general, of private Act, distinct from bargains with particular 
persons, 464 

Scotland 

construction of Acts extending to, 385 
what Acts extend to, 384 — 387 

Scots \cts 

how construed, 5 
proof of, in England, 36 
revision of, 36, 293, 336 7i. 

^tacit repeal of, by desuetude, 5, 293, 335 n. 

Seal 

Acts requiring contracts to be under, 96. See Contract. 

Secondary Meaning 

when preferred to primary, 6, 7, 84 


^'Vfords included in Appendix A. are not specified in the Index. 
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Sections of a Statute 

defined, 197 

division into, 197 y 

effect of one upon another, lt'7 — 205 

repugnant, how construed, 198, 199 

r 

Sedg'wick 

treatise on Statutory Law by, 3 
Servant 

liability of master for acts of, 439 

r 

Sessional Publication 

of statutes, 32 

Sessions of Parliament 

commencement yidr-ic^ly noticed, 51 
describing or i sdl. g. o:-. .. 47 — 50 

Sex, 149, 609. See Gender. 

Special Act. See Local and Fermial Act ; Frivate Act. 
defined, 56 

effect of general Act on, 312 — 316, 4G9 
effect on general Act, 202, 203, 470 
other special Acts, 468 
incorporating general Act, 28 

Specific Words 

interpretation of (Appendix A.), 477 

Spent Enactment 

defined, 294 

Spiritual Court, 14—17. See Ecclesiastical Court. 

Stamp Duty 

evasion of, 445 

express language necessary to impose, 1 12 
State, 351. See Crown. 

Statute 

at large, defined, 53 
defined, 52 

Statute, Equity of the 

discussed, 11 99, 100 

statute Law Committee, 293 

Statute Law Revision 

Acts included in, 293, 294 

committee for, 293 

effect of, 296 

methods of, 294 

repeal of preambles, 188, 296 

revised statutes, the, 45 

saving clauses, 290 

Statute of Distributions 
construing terms in, 160 

Statute of Frauds 

equitable construction of, 74 


Words included in Appendix A. are not specifiod in the Index. 



Statutes ^ 

abridgments of, 53 
absolute, 62, 236 
as to ta^^es* 109 
autbentication of, 33 — 43 
British, construed by special rules, 4 
never held void, 69 
cases on, classified, 10 
chronological table of, 28 
index to, 28 
citation of, 47—51 
classification of, 52 — 64 
codifying, 300 

colonial, discussed, 399 — 416 

rules for construing, 5, 399 
commencement of, 318 

old rule, 319 
present rule, 318 
consoHdating, 298 
continuance of, 330 
(^ntinumg, 320 
creating duties, 206 
declaratory, 59 

when retrospective, 331 
directory, 63, 221, 232 — 235 
disused, 295, 335, 336 
di'vdsion into parts, effect of, 176 — 205 
drafting of, 18—29 
duration of, 335 — 348 

earlier, language used in, variances from, 135 

may throw light on meaning of later, 133 — 137 
editions of, 32, 44, 45 
abridged, 53 
at large, 43, 53 
official, 32, 33, 42 
revised, 33, 45 
sessional, 32 

effect of, after repeal, 340 — 344 
eUiptical expressions in, 154 
enabling, 61 

enacting clauses in, 197 — 205 

repugnant, 199, 200 

enlarging, 61 
expiration of, 338 
expired, 294, 388 
explanatory, 137, 298 
ex post facto j 322 
forgotten, 336 

for what purposes express language necessary in, 110 — 118 
general, 55, 312 

headings to clauses of, 189 — 193 
^if carelessly drawn, how to be construed, 135 
incorporated, 297 

incorrect construction of, when to be adhered to, 139 — 144 
in pari materid^ discussed, 126 — 133 
interpretation clauses in, 193 — 197 
interpretation of, by Courts of inferior jurisdiction, 15 
by ecclesiastical Courts, 15 — 17 
by temporal Courts, 14- 
right of, claimed by James I., 15 
where meaning plain, 65 — 92 
language of, not to bo modified by judge, 89 

to be construed so as to have some effect rather than 
none, 93, 101 

understood as used at the time statute was passed, 80 


Note . — 'Words included in Appendix A. are not specified in the Index. 
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Statutes — continued. 

later, when an aid to construe earlier, 137 
local, defined, 56, 5% 447, 4^0 
judicial notice of, 57, 449 
long title of, 177 — 180 

•how far part of Act, 179, ISO 
mandatory, 62 
marginal notes to, 181 
meaning of, if obscure, rules as to, 90 — 104 
misprint in, 421. See Jfii'Z'ff/tr. 
never held void, 69 
not extended to cusius omissus, 71 
not in force, 294, 295, 335, 330 
obligatory, 62, 251 
obsolete, 5, 294, 335, 33G 

rules of construction of, 1 n. 
penal, 425 — 446 

how construed, 95, 425 n., 432 
permissive, 02, 251 
perpetual, 64, 335, 336 
personal, defined, 56, 58 

proof of, 35, 56, 443 
pleading of, 46, 47 
preamble of, 183—189 

effect of repealing, 188 
private, defined, 35, 56, 447 
indexes of, 65 }i. 
proof of, 35, 56, 449 
-'-.'.nr/al—ti— of, 30, 31 
finvl, 33, 56 

judicial notice of, 33 — 44 
punctuation of, 182 
realm, of the, 44 
record of, 43 

repeal of, 289. See Repeal. 
restraining, 61 

retrospective, 321. See Reirospeetieity. 
revised, 45 
revision of, 32, 45 
revivor of, 340 

rules made under authority of, 256 — 277 

schedules to, 204 

Scots, how constmed, 5 

sessional publication of, 32 

short titles of, 181, and Appendix B. 

spent, 294 

sub -headings in, 191 

subsequent, may act as “ parliamentary exposition of prior statute, 
137 

superseded, 295 
temporary, 63, 337 
territorial effect of, 367 — 398 
text of, 42 — 45 

what omissions in, may be supplied by implication, 106 — 118 
what sources of information outside may be vised for construction, 
119—145 

words in, interpreting, 146—175 

limitation of meaning of, 166 — 175 

Statutory Corporation 

powers of, 211, 245. See Rrivate Act. 

Statutory Duty 

modes of enforcing, 206 


Words included in Appendix A. are not specifiied in the Index, 
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Statutory Uules 

by deparfineuts of Sfcato, 264 
by judges, 2t)2 , 

^ * interpretation of, 267 
dasHificatioii, 2")b 

distiuctinn between statute law and, 258 

interpretatkm of, 86, 144, 258, 267, and Appendix C. 

legislative proviMiunH as to, 257 

origin and tiefinition, 256 

p<)\ver to make, 256 — 262 

proof of, 256 — 262 

puWioiitiou of, 256 

terms usiai in, 25H 

validity of, 256, 262—266 


Strangers 

not lK)und by private Act, 466 

Strict Construction 

rules us to, vague and doubtful, 426, See PtvmZ Aal. 

Sub-headings 

eth*ctt»f, UU 


Subject-Statter 

conistructioii by reference to, 158, 167 


Subordinate Legislation 

annual publication of, 256. See Bylaxi's ; Stutulory Mules. 
autbentieutinn, 256 — 262, 266 


Subsequent Acts 

cotiHtructicm of prior by, 137 


Substituted Enactments 

rule HH to references to, 619 


Succession Duty 

liability to, of persons domiciled abroad, 372, 373 


Superseded Enactment 

defined, 2U5 


Supreme Court 

construing nilos of, 267 

Sixipluaage 

how dealt with, 103 

often found in statutes, 101, 10*2 

rejvetiun of, 103 

Suspensory Clauses 

effiX't of, on retroftpcKdivity, 320 
in Imj>erial Acts, 301, 407 n. 


Xacit Brspeal 

of S<X)t« Act«, 5, 335 n. 

Tau^Slogy* See SurpUmyc. 


* construction of Acta sh to, 386, 470 
effect on Crown of Acts aa tt>, 355 
expresji language, how far neoessaiy to impose, 109 


'Words inoludod m Appendix A. are not specified in the Index. 
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Taxation 

direct, what is, 148 
indirect, 80 ^ 

^Taxing Acts, 109, 386, 470, See Tax. 

Technical Words 

avoiding*, in statutes, 155 
construing, 155 

Temporal Courts 

r jurisdiction of, to interpret statutes, 14 

Temporary Act 

continuance of, 64, 337, 339 
expiration of, 338 
peculiarities of, 337 
repeal by, 347 
revivor of, 340 
wbat is, 63 

Terms of Art 

interpreting, 148 

Territorial Effect 

of statutes, 367 — 398 

Text-books 

how far a guide to interpretation, 138 
on interpretation of statutes, 2, 3 

Time 

rule of computing, 150 

Title of Statute 
full, 177 

citation by, 47 — 50 
how settled, 17^ 

when a guide to construction, 177 — 180 
whether part of Act, 179 
short, 181 

a part of the Act, 181 
citation by, 48, 49, 181 

Toll 

Crown not bound by statutes imposing, 355 
express language necessary to impose, 112 
prescriptive merged in statutory, 280 

Treaty 

mtra- territorial effect of, 63 


Ultra Vires 

bylaws void if, 269 — 277 
contract void if, 223 — 22 7_, 244 
statutory rules usually void if, 262 — 267 

Unc onstitutional 

British Act cannot be, 69 
Colonial Acts may be, 69 w., 403 — 414 
legislation in Colonies, 69 403 

India, 69 w,, 410 
U. S., 69 401 

meaning of term, 69 n. 

United States Acts may be, 3, 69 401 


#► 
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Union, Acts of 

efiect m iO extent of statutes, 3S5 — 38tS 
^United States -» 

debates ifi Con^^^ess no ^^uide to interpreting*, 123 
, history of, how far a guide to interpretation, 122 • 

^ inquiry into authenticity of statutes of, 34 37 

statutes of, how construed, 3 

may ho treated as unconstitutional, 3, 69 yi., 401 

Unreasonableness 

ground for avoiding alternative construction, 86—92 
invalidating municipal bylaw, 271 
not for invalidating statute, 69, 77, 93 

Usage 

construction of obscure Acts by, 189 — 145 
ofitablished, when followed, 139 

not followed, 143 

practice of conveyancers, 83, See Contemporcoiea Exposiiio, 


Validity 

of bylaws, 269 — 277 
of Colonial Acts, 69 401 

of Imperial Acts, 69 
of statutory rules, 256 — 268 
of United States Acts, 69 n,^ 401 

.Vellum Prints, 35. See Ongxml Acts. 


Venue 

right to change, 117 


Vested Bigbts 

Acts not presumed retrospective as to, 326 
express words needed to ivest, 113 
none to procedure or costs, 327 
not affected by repeals, 291, 340 — 345 


Vetera Statuta 

defined, 54 


Vis Major 

how far excuse for breach of statute, 218 


Void 

acts under enabling statutes, when, 221 
contract, if ultra rim, 244, See Oontract, 

in contravention of statute, 223 — 227 
statutes not now held, 69, 93 
once held, 69 


Waivd!' 

of rights given by statute, 74, 225, 239, 240 


Wales 

British statutes extend to, 387 


Will^ 


apparently retrospective effect of statute on, 334 
oases on, criticised, 8 
construction of, 8 

Crown bound by statutes which tend to perform, 364 
Lord Biaokbum’s view, 8 n. 


^Note . — Words included in Appendix A. are not specified in the Index: 
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"Words 

conferring the franchise, 160 
construed as at paaibng- of Afit, 79 
construing, by public policy, 164 
context as guide to meaning of, 147 
definitions of certain, 156 — 160 
designedly distinguished, 163 
effect of ejwHdem generis rule, 167 
express, when necessary, 100 — 118 

general, apply only to English and not to foreign things, 172 
construed so as not to alter the common law, 173 
following particular, 165 — 172 
not following particular, 170 
in contracts, 6, 7 

inserted ex ahindanti cauteU^ 102, 113 

judicial interpretation of, 161 

legal meaning, 155 

limitation of meaning, 165 — 175 

not to be made insensible, 101, 154 

omitted, when to be supplied, 106 — 109, See Omission. 

particular, interpretation of. See Appendix A., 477 — 556 

popular meaning, 153 

precise form of, not essential, 18 

primary sense of, to be adopted, 67, 79 

reasonable construction of, 154, 155 

rules for interpreting, 146 — 175 

scientific meaning, 154 

subject and occasion of use of, 158 

technical meaning, 153, 155 

terms of art, 155 

used in different senses in same statute, 157 

statutory rules, construction of, 144, 258 
when to be construed reddendo singula singulis, 183 

Works 

public, enactments authorising, 243 — 250 

Writing 

expressions referring to, 151 

Written Instruments 

general rules for construing, 4, 6, 96 «. 
for drawing, 132 


Wrong 

Crown bound by statutes for suppression of, 361 — 364 


JS'oie . — ^Words included in Appendix A. are not specified in the Index. 


LONDOZf : rEINTED B'Y 0. F. EOWOETH, GKEAT NEW STEEET, FETTEB LANS, E.f. 



P.O« Telephone : Telegraphic fiddress: ^ 

No, 221 CENTRAL, • POLYGRAPHY. LONDON, 

A Gartalogue of taw Works 
i^ublishcd and Sold by' 

Stevens & Haynes, 

Law Publishers, Booksellers 
and Exporters, 13, Bell Yard, 

/f Temple Bar, London. 

jg 


BooKs Bound in the Best Bindings. 

WorKs in all Classes of Literature supplied to 
Order, 

Foreign BooKs Imported. 

Libraries Valued for Probate, Partnership, and 
other Purposes, 

Libraries or Small Collections of BooKs Purchased. 

A Large Stock of Reports of the Various Courts 
of England, Ireland and Scotland, always on 
hand. 

Catalogues and Estimates Furnished, and Orders 
Promptly Executed, 


NOTE,-To «TOid confusing our firm with any of a similar name, we beg to 
•notify that we have no connection whatever with any other house of 
business, and we respectfully request that Correspondents will taKe 
special caro to direct all communications to the above names and 
addr«»>. 



INDEX .OF SUBJECTS. 


Abstract Drawing — 

Scott. 1892 

Administration Actions — 

Walker and Elgood. 

Ad m i n istrators — 

• ♦Walke? and Elgood. 

Admiralty Law — 

Kay. 1895 
Smith. 1891 
Advocacy — 

Harris. 1904 
Affiliation — 

Martin. 1896 
Arbitration — 

Slater. 1905 
Attorney and Solicitor-General 
of England, Law of— 
Norton-Kyshe. 1897 
Banking — 

Ringwood 

-i^^inkruptcy — 

Baldwin. 1904 ... 

Hazlitt. 1887 ... 

Indermaur (Question and Answer). 

1887 

Ringwood. 1908 
Bar Examination Journal 
Bibliography. 1908 
Bills of Exchange — 


1883 

... 32 

Cape Colony. 1887 



Tarring. 1906 ... 

1905 

... 31 

Commercial Agency- 


1 

1 

Campbell. 1891... 


Willis. 1901 

... 32 

Bills of Lading — 

Campbell. 1891 

... 10 

Kay. 1895 

... 21 

Bills of Sale — 

Baldwin. 1904 ... 

... 6 

Indermaur. 1887 

... 21 

Ringwood. 1908 

... 26 

Capital Punishment — 

Copinger. 1876 

... 12 

Carriers — 

See Railway Law. 

Ship- 


27 


Collisions at Sea — 
Kay. 1895 ' — 

Colonial Law — 


21 

28 

18 

23 

28 


24. 

26 

6 

19 


21 

26 

6 

8 


^ MASTERS. 

Chancery Division, Practice of — 
Brown’s Edition of Snell. 1908 
Indermaur, 1905 

Williams. 1880 

And see Equity. 

Charitable Trusts — 

Bourchier- Chilcott, 1 902 
Cooke and Harwood. 1867 
Whiteford. 1878 
Church and Clergy — 

Brice. 1875 

Civil Law — 

See Roman Law. 

Club Law — 

"^Wertheimer. 1903 

Codes— 

Argles. 1877 


29 

20 

32 


11 

12 

32 


Commercial Law — 

Hurst. 1906 
Common Law — 

Indermaur. 1909 
Companies Law — 

Brice. 1893 
Buckley. 1909 ... 

Smith. 1909 
Compensation — 

Lloyd. 1895 

Compulsory Purchase — 
Browne. 1876 ... 
Constables — 

See Police Guide. 
Constitutional Law and History- 
Taswell-Langmead. 1905 
Thomas. 1908 ... 

Wilshere. 1905 

Consular Jurisdiction — 

Tarring. 1887 

Contract of Sale — 

Willis. 1902 

Conveyancing — 

Copinger, Title Deeds. 1875 
Deane, Principles of. 1883 
Copyright— 

Briggs (International). 1906 
Copinger. 1904... 
Corporations — 

Brice. 1893 
Browne. 1876 
Costs, Crown Office — 

Short. 1879 
Covenants for Title- 
Copinger. 1875.., 

Crew of a Ship — 

Kay. 1895 
Criminal Law— 

Copinger. 1876.. 

Harris. 1908 
Crown Law- 
Hall. 1888 
Kelyng. 1873 •• 

Taswell-Langmead. 1905 ^ 
Thomas. 1908 
Crown Office Rules 
Short. 1886 
Crown Practice — 

Corner. 1908 
Short and Mellor. 1908 
Custom and Usage— 

Mayne. 1 906 


rPAGE 

.. 21 

31 
30 

10 

19 

20 

8 

9 

29 

22 

9 


’30 

31 

32 

30 

32 

13 

14 

8 

12 


8 

9 

28 

13 

21 

12 

18 

r 

23 

22 

30 

31 

27 

27 

23 



3 


STEVENS &> HAYNES, BELL YARD, TEMPLE BAR. 

— * 5 1 

INDEX OF SUBiECTS— continued. 


Daftiages— 

PAGE 

Glove Law-*- 


PAGE 

^^ne. 1909 

... 23 

Norton-Kyshe. 1901 


24 

Discovery — 


Guardian and Ward- 



Peile. 1883 

... 25 

Eversley. 1906 


15 

Divorce — 


Hackney Carriages— 



Harrison. 1891 

... 19 

See Magisterial Law. 



Domestic Relations — 


Hindu Law — * 

• 

• 

Eversley. 1906 

... 15 

Mayne. 1906 


23 

Domicil — 


History — 



Sde Private International Law. 

Taswell-Langmead. 1905 

... 

30 

Dutch Law. 1887... 

... 31 

Husband and Wife — 



Ecclesiastical Law — 


Eversley. 1906 


15 

Brice. 1875 

... 8 

Infants — 



Smith. 1902 

... 28 

Eversley. 1906 


IS 

Education Acts — 


Simpson 1909 ... 

... 

28 

See ^Magisterial Law. 


Injunctions — 



Election Law and Petitions 

— 

Joyce. 1877 


21 

O’Malley and Hard castle. 

1906 24 

Insurance — 



Seager. 1881 

... 27 

Porter. 1908 


25 

Employers’ Liability — 


International Law — 



Beven. 1909 

... 7 

Baty. 1900 


7 

Equity — 


Clarke. 1903 

... 

II 

Blyth. 1908 

... 8 

Cobbett. 1909 

... 

II 

* Choyce Cases. 1870 

... II 

Foote. 1904 


15 

Pemberton. 1867 

... 25 

Interrogatories — 



Snell. 1908 

... 29 

Peile. 1883 

.. . 

25 

Story. 1892 

... 29 

Intoxicating Liquors — 



Waite. 1889 

... 31 

See Magisterial Law. 



Evidence— 


Joint Stock Companies — 



Phipson. 1907 

... 25 

See Companies. 



Examination of Students — 


Judgments and Orders — 



Bar Examination Journal 

... 6 

Pemberton. 1887 

... 

25 

Indermaur. 1906 

... 20 

Judicature Acts — 



Intermediate LL.B. 1889 

... 17 

Cunningham and Mattinson. 1 884 

J 3 

Executive Officers— 


Indermaur. 1875 


20 

Chaster. 1899 ... 

... 10 

Jurisprudence — 



Executors — 


Salmond. 1907 

... 

27 

Walker and Elgood. 1905 

... 31 

Justinian’s Institutes — 



Extradition — 


Campbell. 1892 


10 

Clarke. 1903 

... II 

Harris. 1899 


19 

See Magisterial Law. 


King’s Bench Division, Practice 


Factories — 


of— 



See Magisterial Law. 


Indermaur. 1905 


20 

Fisheries — 


Landlord and Tenant — 



Moore. 1903 

... 24 

FoL 1907 


15 

See Magisterial Law, 

1 

1 

Lands Clauses Consolidation 


Foreigr> Law — 

1 

Act — 



Argles. 1877 

... 6 

Lloyd. 1895 

... 

22 

• Dutch Law. 1887 

... 31 1 

Latin Maxims. 1904 


13 

Foote. 1904 

... 15 1 

Leading Cases — 



Foreshore — 


Common Law. 1903 ... 


'20 

Mi^re. 1888 

... 23 

Constitutional Law. 1908 


31 

Forgery — 


Equity and Conveyancing 

1903 

20 

See Magisterial Law. 


International Law. 1908 


II 

fraudulent Conveyances — 


Leading Statutes — 



^ May. 1908 

... 23 

Thomas. 1878 ... 

... 

30 

Galus Institutes — 


Leases — 



Flarris. 1899 

... 18 

Copinger. 1875 ...^ 

.t. 

13 

Game Laws — 


Legacy and Succession— 



•See Magisterial Law 


Hanson. 1904 ... 


17 



S'! EVENS &->HAYNE^, BELL YARD, TEMPLE BAR. 


i 

INDEX OF SUBJECTS— co/i«nue(J. 

• m 


• PAGE 

Legitimacy and Marriage — 

See Private International Law. 
Licensing — 

Whiteley. 1905 32 

See Magisterial Law. 

Ltfe Assurance — 

Buckley, 1902 9 

Porter. 1904 25 

Limitation of Actions— 

Banning. 1906 6 

Local Legislatures— 

Chaster. 1906 10 

Lunacy — 

Renton. 1897 25 

Williams. 1880 32 

Magisterial Law — 

Greenwood and Martin. 1S90... 17 

Maine (Sir H.), Works of— 

Evans’ Theories and Criticisms. 

1896 15 

Maintenance and Desertion — 

Martin. 1896 23 

Marriage and Legitimacy — 

Foote. 1904 15 

Married Women’s Property Acts — 
Brown’s Edition of Griffith. 1891 17 

Master and Servant — 

Eversley. 1906 ^ ... 15 

Mercantile Law — 

Campbell. 1891 10 

-Duncan. 1886-7 14 

Hurst. 1906 19 

Slater. 1907 2$ 

See Shipmasters. 

Mines — 

Harris. 1877 ... 18 

Money Lenders — 

Bellot. 1906 7 

Mortmain — 

Bourchier-Chilcott, 1905 ... ii 

Nationality — 


Ser Private International 
Law. 

Negligence — 

Beven. 1908 7 

Campbell. 1879 lo 

Negotiable Instruments — 

Willis. 1901 32 

Newspaper Libel — 

Elliott. 1884 15 

Oaths — 

Ford. 1903 16 

Obligations— 

Brown’s Savigny. 1872 ... t*] 

Parent and Child — 

^versley. 1906 ... ... ... 15 

Parliament — 

Taswell-i.^ngmead. 1905 ... 30 

Thomas. 1908 


P^C.E 

Partition — ^ 

Walker. 1882 TT. 31 

Passengers— 

See Magisterial Law. 

„ Railway Law. 

Passengers at Sea — 

Kay. 1895 ... ... ... 21 

Patents — 

Frost. 1906 and 1908 16 

Pawnbrokers — 

See Magisterial Law. 

Petitions in Chancery and 
Lunacy — 

Williams. 1880 32 

Pilots — • 

Kay. 1895 21 

Police Guide — 

Greenwood and Martin. 1890.,. 17 

Pollution of Rivers — 

Higgins. 1877 19 

Practice Books — 

Bankruptcy. 1908 6 

Companies Law. 1909... ... 9 

Compensation. 1895 ••• 22 

Compulsory Purchase. 1876 ... 9 

Conveyancing. 1883 ... ... 13 

Damages. 1909 23 

Ecclesiastical Law. 1902 ... 28 

Election Petition. 1906 ... 24 

Equity. 1908 29' 

Injunctions. 1877 ••• 21 

Magisterial. 1890 17 

Pleading, Precedents of. 1884... 13 

Railways and Commission. 1875 9 

Rating. 1886 ... ... ... 9 

Supreme Court of Judicature. 

1905 20 

Precedents of Pleading — 

Cunningham and Mattinson. 1884 13 

Mattinson and Macaskie. 1884 13 

Primogeniture — 

Lloyd. 1877 22 

Principal and Agent — 

Porter. 1906 25 

Principal and Surety — ^ 

Rowdatt. 1899 ... ... ... 26 

Principles — • 

Brice (Corporations). 1S93 ••• ^ 

Browne (Rating). 1886 ... 9 

Deane (Conveyancing). iSSjp... 14 
Harris (Criminal Law). 1908 ... 18 

Houston (Mercantile). 1866 ... 19 

Indermaur (Common Law). 1909 
Joyce (Injunctions). 1877 ... 2^ 

Ringwood (Bankruptcy). 1908 26 

Snell (Equity). 1908 29 

Private International Law — 

Foote. 1904 ... ... 15 
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Probate — 

*i^,nson. 1904 17 

Harrison. 1891 ... 19 

Public Trustee Act, 1906 — 

Morgan, 1907 24 

Public Worship — 

Brice. 1875 ... 8 

Quarter Sessions — 

Smith (F.J.). 1882 28 

Questions for Students — 

Aldred. 1892 6 

Bar Examination Journal. 1894 6 

Indermaur. 1887 21 

Waite. 1889 31 

Railways — 

Brov^ne. 1875 ... ... ... 9 
Godefroi and bhortt. 1869 ... 17 

Rating — 

Browne. 1886 ... ... ... 9 

Real Property — 

Deane. 1883 ... 13 

Edwards. 1904 15 

Tarring. 1882 ... ... ... 30 

Records— 

Inner Temple. 1896-8 21 

Recovery— 

Attenborough (Stolen Goods). 1906 6 

Registration — 

Elliott (Newspaper). 1884 ... 14 

Seager (Parliamentary). 1881... 27 

Reports— 

Bellewe. 1869 7 

Brooke. 1873 9 

Choyce Cases. 1870 ... ... ii 

Cooke. 1872 12 

Criminal Appeal, 1908 to ... 13 

Cunningham. 1S71 ... ... 13 

Election Petitions. 1906 ... 24 

Finlason. 1870 ... 15 

Gibbs, Seymour Will Case. 1877 16 

Kelyng, John. 1873 22 

Kelynge, William. 1873 ... 22 

Shower (Cases in Parliament). 

1876 28 

South African. 1893-7 ^9 

Roman Dutch Law — 

VaCLeeuwen. 1887 31 

Berwick. 1902 7 

'Roman Law — 

Browm’s Analysis of Savigny. 1872 27 

Campbell. 1S92... ... ... 10 

Harris. 1899 ... ... ... 18 

Salkowski. 1886 27 

Whitfield. 1886 27 

jDalvage — 

Jones. 1870 21 

Kay. 1895 21 

Savings Banks — 

Forbes. 1884 ... ... ... 16 


PAGE 

Scintillas Juris — 

Darling (C. J.). 1903 ... .?. 14 

Sea Shore — 

Hall. 1888 23 

Moore. 1888 ... ... ... 23 

Shipmasters and Seamen — 

Kay. 1895 ••• *■ ••• 


Societies — See Corporations. 

Stage Carriages — 

See Magisterial Law. 

Stamp Duties — 

Copinger. 1878 ... J2 

Statute of Limitations — 

Banning. 1906 ... ... ... 6 

Statutes — 

Craies. 1907 ... 13 

Marcy. 1893 23 

Thomas. 1878 30 

Stolen Goods — 

Attenboiougb. 1906 ... ,.. 6 

Stoppage in Transitu — 

Houston. 1866 19 

Kay. 1895 

Succession Duties — 

Hanson. 1904 18 

Succession Laws — 

Lloyd. 1877 ... ... ... 22 

Suprerne Court of Judicature, 
Practice of— 

Indermaur. 1905 ••• 20 

Telegraphs— to Magisterial Law. 
Title Deeds— Copinger, 1875 ... 13 

T orts— 

Ring wood, 1906 ... ... 26 

Salmond. 1907 ... 27 

Tramways and Light Railways — 

Brice. 1902 8 

T reason — 

Kelyng. 1873 22 

Taswell-Langmead. 1905 ... 30 

Trials — 

Bartlett, A. x^^Lirder). 1886 ... 31 

Queen v. Gurney. 1870 . ^ i 5 

Trustees— 

Easton. 1900 14 

Ultra Vires — 

Brice. 1893 8 

Voluntary Conveyances — 

May. 1908 23 

Water Courses — 

Higgins. 1877 19 

Wills, Construction of — 

Gibbs, Report of Wallace v. 

Attorney -General. 1877 ... I 7 
Mathews. 1908 ... .- 23 

Working Classes, Housing of — 

Lloyd. 1895 ••• 22 

Workmen’s Compensation — • 

Beven. 1909 7 
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Aldred’s Contract: Lf^w. 

Questions on the Law of Contracts. With Notes to the Ansvwers. Founded on 
“Anson,” “ Chitty,” |nd “Pollock.” By Philip Foster Aldred, D.C^L., 
iiertford College and Gray’s Inn. In crown 8vo. 1882. 

Argles’ Foreign Mercantile Laws and 
Codes in Force in the Principal States of 
Europe and America. 

By Charles Lyon-Caen, Professeur agrege a la Faculte de Droit de Paris ; 
Professeur a I’Lcole libre des Sciences politiques. Translated by Napoleon 
Argles, Solicitor, Paris. In 8vo, price 2j-., sewed. 1877. 

Attenborough’s Recovery of Stolen Goods. 

By C. L. Attenborough, of the Inner Temple, Barrister-at-Law. In 8vo, price 
7^. 6^., cloth. 1906. 

Baldwin’s Law of Bankruptcy and Bills 

of Sale. 

With an Appendix containing The Bankruptcy Acts, 1883 — 1890 ; General Rule’s, 
Forms, Scale of Costs and Fees ; Rules under s. 122 of 1888 ; Deeds of Arrange- 
ment Acts, 1887 — 1890; Rules and Forms; Board of Trade and Court Orders; 
Debtors Acts, 1869, 1878; Rules and Forms; Bills of Sale Acts, 1878 — 1891, 
etc., etc. By Edward T. Baldwin, M.A., of the Inner Temple, Barrister-at- 
Law. Ninth Edition, in 8vo, price 27L 6^/., cloth. 1904. 

. . . . “ The minute care with which this work is always revised has long since gained the 

confidence of practitioners, and the present edition is fully up to the standard of its predecessors 
in this respect. The index has also been enlarged .” — Law Times. 

Banning’s Limitations of Actions. 

With an Appendix of Statutes, Copious References to English, Irish, and American 
Cases, and to the French Code, and a Copious Index. Third Edition. By 
Archibald Brown, M.A. Edin. and Oxon., and B.C.L., Oxon., of the Middle 
Temple, Barrister-at-Law. Royal 8vo, price i6j'., cloth. 1906. 

“ The work is decidedly valuable ,” — Law Times. 

“Mr. Banning has adhered to the plan of printing the Acts in an appendix, and making^is 
boo^a. cunning treatise on the case-law thereon. The cases have evidently been investigated with 
care^and digested with clearness and intellectuality .” — Law Toumal. 

Bar Examination Journal, Vols. IV.., V 

VI., VII., VIII., IX., and X. 

Containing the Examination Questions and Answers from Easter Term, 1878, to 
Hilary Term, 1892, with List of Successful Candidates at each examination. Notes on 
the Law of Property, and a Synopsis of Recent Legislation of imporr^nce to 
Students, and other information. By A. D. Tyssen and W. D. Edwards, 
Barristers-at-Law. In 8vo, price 181. each, cloth. 

Bg,r Examination Annual for 1894. 

(In Continuation of the Bar Examination Journal.) By W. D. Edwards, LL.B., 
of Lincoln’s Inn, Barrister-at-Law. Price 3^'. ^ 
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Baty’s International Law in South Africa. 

• ^ 

Including the» following subjects Contraband for Neutral Ports, Suzerainty, 
Passage of* Troops over Neutral '1 eiritory, Conduct of Warfare, Alinexation, 
Limited Companies in the War, with a Comparative Summary of the Transvaal 
ifS^nventions of itJSi and 1884. By Th. Baty, B.C.L., Barrister-at-Lav» In 
Demy 8vo. 5^. net. 1900. * 

“ Six brief essays on aspects of International Law are here presented touching the points arising 
for settlement in South Africa. . . . The collocation of interesting fragments and curious informa- 
tion is apparent, but principles are also enunciated, and the little work will be of considerable value 
at the present epoch. . . . Persons whose ideas of legitimate warfare have been shocked^ and 
confused by th.e extraordinary language of some newspaper correspondents ana the irt-ational 
attitude of part of the Press, will find in this book food for thought and reflection ; it ought to be 
widely read ." — Law Tbytes, 

Bellewe. Les Ans du Roy Richard le 

Second. 

Collect’ ensembl’ hors les abridgments de Statham, Fitzherbert et Brooke. Per 
Richard Bellewe, de Lincolns Line. 1585. Reprinted from the Original 
EdiTion. In 8vo, price 3/. 3s., bound in calf antique. 1869. 

“ No public library in the world, where English law finds a place, should be without a copy^of 
this edition of Bellewe ." — Canada Law Jotimal. 

Bellot. Legal Principles and Practice of 

Bargains with Money-Lenders. 

Including the History of Usury to the Repeal of the Usury Laws, with Appendices, 
and containing a Digest of Cases, Annotated ; relating to Unconscionable Bargains, 
Statutes, and Forms for the use of Practitioners. Second Edition, enlarged. 
By Hugh H. L. Bellot, M.A., B.C.L., Barrister-at-Law. Royal 8vo. 587 pp. 
Price 2is. 1906. 


Berwick’s Voet’s Commentary on the 

Pandects. 

New and Revised Edition of an English Translation. Comprising all the titles on 
Purchase and Sale— Letting and Hiring— Mortgages— Evictions— Warranty— and 
Allied Subjects; being Lib. XVIII., XIX., XX., XXL, and Tit. VII. of 
Lib. XIII. By T. Berwick, of Lincoln’s Inn, Barrister-at-Law, Retired Judge 
of the District Court of Colombo. In 8vo, price 24^. 6d. net, or rupees 18. 50. 1902. 


Beven’s Law of Employers’ Liability and 

Workmen’s Compensation. ^ 

Fourth Edition, much enlarged, and re-arranged. By Thomas Seven, of the 
Inner Temple, Barrister-at-Law. In 8vo, price 2i.r. 1909. 


Befen’s Negligence in Law. 


Being the Third Edition of “Principles of the Law of Negligence,” re-arranged 
and re-written. By Thomas Beven, of the Inner Temple, Barnster-at-Law ; 
author of “ The Law of Employers’ Liability for the negligence of servants causing 
uijury to fellow servants.” Third Edition, in two volumes, royal 8vo, price 70L, 
cloth. 1908. 

“ . . The above account is but a sketch of Mr. Beven’s great work. It is impossible within the 

nresent limits to give an adequate idea of the variety of topics which are included, of the learning 
and patience with which they are discussed. Negligence may only be an aspect of the law ; but 
the ^eatment here accorded to it throws into prominence a host of questions of the utmost 
importance, both practically and theoretically. By hp contnbution to the due uiiderst#nding of 
these Mr. Beven has placed the profession under a lasting obligation, an obligation which no reader 
of his work will fail to Solicitors' Journal. 
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Bibliotheca Legum. Catalogue • of Law 

.Books. 

Including all the Reports in the various Courts of England, Scotland, and Irelar^ ; 
^«th a Supplement to December, 1907. By Henry G. Stevens and Kobe^ W. 
Haynes, Law Publishers. In i2mo (nearly 500 pages), price 2a, cloth net. 

Blyth’s Analysis of Snell’s Principles of 

• iSquity. 

Founded on the Fifteenth Edition. With Notes thereon. By E. E. Blyth, 
LL.D., Solicitor. Ninth Edition, in 8vo, price 6 s., cloth. 190S. 

‘*Mr. Blyth's book will undoubtedly be very useful to readers of Snell.’’ — Law Times. 

“This is an admirable analysis of a good treatise; read with Snell, this little book will be found 
very profitable to the student.” — Law J ournal. 

Brice’s Law Relating to Public Worship. 

With Special Reference to Matters of Ritual and Ornamentation, and the Means of 
Securing the Due Observance Thereof. And containing m exienso, with Notes and 
References, The Public Worship Regulation Act, 1S74 ; The Church Discipline 
Act; the various Acts of Uniformity; the Liturgies of 1549, 1552, and 1559, 
compared with the Present Rubric ; the Canons ; the Articles ; and the Injunctions, 
Advertisements, and other Original Documents of Legal Authority. By Seward 
Brice, LL.D.. of the Inner Temple, Barrister-at-Law. In one volume, 8vo, price 
28s., cloth. 1875. 

Brice’s Ultra Vires : 

Being an Investigation of the Principles which Limit the Capacities, Powers, and 
Liabilities of Corporations, and more especially of Joint Stock Companies. By 
Seward Brice, M.A., LL.D., London, of the Inner Temple, one of His Majesty^s 
Counsel. Third Edition. Revised Throughout and Enlarged, and containing the 
United States and Colonial Decisions. Royal $vo, price 38^, cloth. 1893. 

“It is the Law of Corporations that Mr. Brice treats of (and treats of more fully, and at the 
same time more scientifically, t^n any work with which we are not the law of 

principal and agent; and Mr. Brice does not do his book justice it ■ vague a title.” — 

Law Journal. 

Brice’s Tramways and Light Railways : 

Containing The Tramways Act, 1870, and the Board of Trade Rules and Regu- 
lations Relating to Tramways, with Notes; and the Light Railways Act, l8<^, 
andjthe Board of Trade Rules and Regulations relating to Light Railways, with 
Notes, and a Full Collection of Precedents. By Seward Brice, M.A., LL.D., 
London, one of His Majesty’s Counsel, Author of “A Treatise on the Doctrine of 
Ultra Vires,” &c., and B. J. Leverson, of the Inner Temple, Barrister-at-Law. 
Second Edition, in royal 8vo, price iSj. net, cloth. 1902. ^ 

“ The Second Edition of Brice an Tramways and Light Railways has been revised and brought up 
to date by Mr. B. J. Leverson, and from a careful perusal of the contents it is evident that the work* 
has been ably done. The main part of the volume, dealing in text-book form with the Law of 
Tramwa^^s and Light Railways, contains in 200 pages a clear and accurate exposition of nearly 
ever^f point of practical interest. The value of the book is increased by furnishing the statutes 
which form the second part of the volume with cross references to the earlier pages of the Jkirk. A 
full list of clauses, orders, and several useful forms, complete an indispensable hodk.^'—Law Timts. 

Briggs’ Law of International Copyright: 

With Special Sections on the Colonies and the United States of America Bv 
WiLLiau Briggs, LL.D., D.C.L., M.A., B.Sc., F.C.S., F.R.A.S. In 8vo, 
price l6.r. 1906. 
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Brooke’s* (Sir Robert) New Cases in the 
time* of Henry VlII.,* Edward VI. ^ and 
Queen Mary. 

Collected out of Brooke’s Abridgement, and arranged under years, with a table,* 
together with March’s (John) Translation ^/Brooke’s New Cases in the time of 
Henry VIII., Edward VI., and Queen Mary, collected out of Brooke’s Abridg- 
ment, and reduced alphabetically under their proper heads and titles, with a table 
of the principal matters. In one handsome volume, 8vo. Price c^f 

antique. 1873. 

“ Both the original and the translation having long been very scarce, and the mispaging and other 
errors in March’s translation making a new and corrected edition peculiarly desirable, Messrs. 
Stevens and Haynes have leprinted the two books in one volume, uniform with the preceding 
volumes of the seiies of Early 'R^^or is," —Canada Law Journal. 


Browne’s Practice Before the Railway 

Commissioners under the Regulation of 
Railway Acts, 1873 and 1874 : 

With the Amended General Orders of the Commissioners, Schedule of Forms, and 
Table of Fees: together with the Law of Undue Preference, the Law of the Jurisdiction 
of the Railway Commissioners, Notes of their Decisions and Orders, Precedents of 
Forms of Applications, Answers and Replies, and Appendices of Statutes and Cases, 
By J. H. Balfour Browne, of the Middle Temple, K.C. In one volume, Svo, 
price 185., cloth. 1875. 

Browne on the Compulsory Purchase 
of the Undertakings of Companies by 
Corporations. 

And the Practice in Relation to the Passage of Bills for Compulsory Purchase through 
Parliament. By J. H. Balfour Browne, of the Middle Temple, K.C. In Svo, 
price "]s. 6 d., cloth. 1876. 


Browne and McNaughton’s Law of Rating 
of Hereditaments in the Occupation of 
Companies. 

By^J. H Balfour Browne, of the Middle Temple, K.C., and D. N. 
McNaughton, of the Middle Temple, Barrister-at-Law. Second Edition, in Svo, 
price 2^s., cloth. 1886. 

Buckley on the Companies (Consolida= 

tion) Act. 

The Law and Practice under the Companies (Consolidation) Act, 1908, the 
Limited Partnerships Act, 1907. Ninth Edition. By The Right Hon. Sir Henry 
► Burton Buckley. In Royal 8vo, price 36^., cloth. 1909. 
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Cairns, Lord, Decisions in the Albert 

.Arbitration. • * • . 

Reported by Francis ^ Reilly, of Lincoln’s Inn, Barrister-at-Law. Part^I., 
3J., and III., price 2^s., sewed. 1872. 

Campbell’s Compendium of Roman Law, 

Founded on the Institutes of Justinian; together with Examination Questions 
iaet in the University and Bar Examinations (with Solutions), and Definitions of 
Leading Terms in the Words of the Principal Authorities. Second Edition. By 
Gordon Campbell, of the Inner Temple, M.A., late Scholar of Exeter College, 
Oxford; M.A., LL.D., Trinity College, Cambridge; Author of “An Analysis of 
Austin’s Jurisprudence, or the Philosophy of Positive Law.” In One VoL, 8vo, 
price I2J., cloth. 1892. 

Campbell’s Sale of Goods and Com= 

mercial Agency. 

Second Edition. By Robert Campbell, M.A., of Lincoln’s Inn,^ Barrister-at- 
Law ; Advocate of the Scotch Bar, author of the “Law of Negligence,” etc. 
Second Edition, in one volume, royal 8vo, price 32L, cloth. 1891. 

“ An accurate, careful, and exhaustive handbook on the subject with which it deals. The 
excellent index deserves a special word of commendation.” — La'zv Qjiarterly Rruieiu. 

“ We can, therefore, repeat what we said when reviewing the first edition—that the book is a con* 
tribution of value to the subject treated of, and that the writer deals with his subject carefully and 
Law ’journal. 

Campbell’s Law of Negligence. 

Second Edition. By Robert Campbell, of Lincoln’s Inn, Barrister-at-Law, and 
Advocate of the Scotch Bar. In 8vo, price 12s., cloth. 1879. 

Catalogue, A, of the Reports in the 
Various Courts of the United Kingdom of 
Great Britain and Ireland. 

Arranged in Chronological Order. By Stevens & Haynes, Law Publishers. In 
small 4to, price 2s. net, cloth, beautifully printed, with a large margin, for the 
special use of Librarians, ^ 

# 

Chaster’s Powers, Duties, and Liabilities 
of Executive Officers, as between these 
Officers and the Public. 

By A. W, Chaster, of the Middle Temple, Barrister-at-Law. Fifth Edition. In 
8vo, piice I5i'. 1899, 

There Is undoubtedly room for a legal treatise on the status of executive officers, #hd Mr. 
Chaster has provided much valuable material on the subject,” — Law Jou-rnal. 


Chaster’s Local Legislatures. 

A^Scherne for full Legislative Devolution for the United Kingdom on Constitutional 
lines, being a Supplement to “Executive Officers.” By A. W. Chaster, of the 
Middle Temple, Barrister-at-Law. In 8vo, price is, net, 1906. 
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Chilcott’s*, Bourchier=, Administration of 

Charities. • t 

• • 

Under the Charitable Trusts Acts, 1853-1894, Local^Government Act, 1894, and 
Government Act, 1899. By Thomas Bourchier-Chilcott, the 

Middle Temple, Barrister-at-Law. Second Edition, in Svo, price 21s., cloth. 1902.# 

“The learned author has thoroughly revised the whole work, and has brought it well up to date. 
There is an excellent index, a matter of great importance in a work of this kind, where the sub- 
ject is dealt with in the way of annotated statutes .’’ — Law Times 

“ The work is a useful guide in matter^ relating to charitable trusts .” — Solicitors y^^irnal, ^ ^ 

“. . . All concerned in the Administration of Charities will find in Mr. Bourchier-Chilcott’s work 
a clear and trustworthy stacemenc of their powers and duties .” — Laiv JoumaL 

Chilcott’s, Bourchier=, Law of Mortmain. 

By Thomas Bourchier-Chilcott, Barrister-at-Law, Author of “Administration 
of Charities.” In demy Svo, price 12s. 6 d. 

“ As supplementary to the subject of the administration of charities, which has been already 
dealt with by the author, this work is now published Both Mortmain and Charitable Uses Acts 
pf i88ff and 1891 are exhaustively annotated, while an excellent index, an item of no small 
importance, will render reference an easy matter. It is undoubtedly a book that should pro »/e 
distinctly useful to practitioners .” — Lazv Times. 

Choyce’s Practice of the High Court of 

Chancery. 

. With the Nature of the several Offices belonging to that Court, And the Reports 
of many Cases wherein Relief hath been there had, and where denyed, In Svo, 
price 2/. ai-., calf antique. 1870. 

“ This volume, in paper, type and binding (like ‘ Bellewe’s Cases ’) is a fac-simile of the antique 
edition. All who buy the one should buy the other.” — Ca?tada. Lazv Journal. 

Clarke’s Law of Extradition 

And the Practice thereunder in Great Britain, Canada, the United States, and 
France ; with the Conventions upon the subject existing between England and 
Foreign Nations, and the Cases decided thereon.' By Sir Edward Clarke, Knt. , 
K.C., Her Majesty’s Solicitor-General, 18S6-1892 ; formerly Tancred Student of 
Lincoln’s Inn. Fourth Edition. Prepared by the Author, and E. Percival 
Clarke, B. A., of Lincoln’s Inn, Barrister-at-Law. In Svo, price 25^, cloth. 1903. 

“Sir Edward Clarke has prepared a fourth edition of his admirable treatise on the Law of 
Extradition with the assistance of his son, Mr. E. Percival Clarke, of Lincoln’s Inn, who is, in fact, 
mainly responsible for it. . . . The book worthily maintains its reputation as the standard authority 
on the subject .” — Law Times. 

“A new edition of this standard work is welcomed, and the joint effort of the author and his son 
fully sustain its established reputation as the most authoritative and complete work on its ^abject.” 

— Law Joumial. 

Cobbett’s Leading Cases and Opinions on 

'International Law. 

Collected and Digested from English and Foreign Reports, Official Documents, 
Parliamentary Papers, and other Sources. With Notes and Excursus, containing 
the Views of the Text- Writers on the Topics referred to, together with Supple- 
meruary Cases, Treaties, and Statutes; and Embodying an Account of some of the 
more important International Transactions and Controversies. By PiTT Cobbett, 
M.A., D.C.L., of Gray’s Inn, Barrister-at-Law, Professor of Law, University of 
Sydney, N.S.W. Third Edition in the press, in Svo, price , cloth. 1909* 

“The book is well arranged, the materials well selected, and the comment.s to the point. Much 
will be found in small space in this book.” — Law Journal. % 

“The notes are concisely written and trustworthy- . . . The reader will learn from them a 

gijeat deal on the subject, and the book as a whole seems a convenient introduction to fuller 
and more systematic works.” — Oxford Magazine. 
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Cooke’s (Sir Q.)»Cogimon Pleas Reports 
• in the Reigns of Queen Anne and King's'^ 
Qeorge I. *and II. ^ 

The Third Edition, with Additional Cases and References contained in the Notes 
taken from L. C. J. Eyre’s MSS. by Mr. Justice Nares, edited by Thomas 
Townsend Bucknill, of the Inner Temple, Barrister-at-Law. In Svo, price 
3/. 3^., jalf antique. 1872. 

“Law books never can die or remain long dead so long as Stevens and ^daynes are willing to 
continue them or revive them when dead. It is certainly surprising to see with what facial 
accuracy an old volume of Reports may be produced by these modern publishers, whose good taste 
is only equalled by their enterprise.” — Canada, Law Jotimal. 


Cooke and Harwood’s Charitable Trusts 

Acts, 1853, 1855, i860. 

The Charity Commissioners’ Jurisdiction Act, 1862 ; the Roman Catholic Charities 
Acts; together with a Collection of Statutes relating to or affecting Charities, 
including the Mortmain Acts, Notes of Cases from 1853 to the present time, Forms 
of Declarations of Trust, Conditions of Sale, and Conveyance of Charity Land, and 
a very copious Index. Second Edition. By Hugh Cooke and R. G. Harwood, 
of the Charity Commission. In Svo, price i6a, cloth. 1867. 


Copinger’s Law of Copyright 

In Works of Literature and Art ; including that of the Drama, Music, Engraving, 
Sculpture, Painting, Photography, and Designs ; together with International and 
Foreign Copyright, with the Statutes relating thereto, and References to the 
English and American Decisions. By Walter Arthur Copinger, of the 
Middle Temple, Barrister-at-Law. Fourth Edition. By J. M. Easton, of the 
Inner Temple, Barrister-at-Law. In Royal Svo, price 36A, cloth. 1904. 

“Mr. Copinger's book is_ very comprehensive, dealing with every branch of his subject, and 
even extending to copyright in foreign countries. So far as we have examined, we have found all the 
recent authorities noted up with scrupulous care, and there is an unusually good index. These 
are meilis which will, doubtless, lead to the placing of this edition on the shelves of the members 
of the profession whose business is concerned with copyright ; and deservedly, for the book is one 
of considerable value.” — Solicitors’ Jo^imal. 


Copinger’s Tables of Stamp Duties from 

1815 to 1878. 

By Walter Arthur Copinger, of the Middle Temple, Esquire, Barrister-at- 
Law ; Author of “ The Law of Copyright in Works of Literature and Art/' “ Index 
to Precedents in Conveyancing,” “ Title Deeds,” &c. In Svo, price 6^., clothe 
187S. 

Copinger’s Abolition of Capital Punfsh= 

ment. ^ 

Embracing more particularly an Enunciation and Analysis of the Principles of 
J»aw as applicable to Criminals of the Highest Degree of Guilt. By Walter 
Arthur Copinger, of the Middle Temple, Esquire, Barrister-at-Law, In Svo, 
price IS, net, sewed. 1876, 
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Copinger*s Tit^j Deeds: 

Their Custody, *Inspeclion, and Production, all Law, in Equity, and in Matters ot 
Conveyancing. Including Covenants for the Production of Deeds and* Attested 
Copies; with an Appendix of Precedents, the Vendor ^nd Purchaser Act i 874 ) 

&c. By Walter Arthur Copinger, of the Middle Temple, Barrist?r-at- 
Law ; Author of “The Law of Copyright” and “Index to Precedents in Con-’ 
veyancing.” In one volume, 8vo, price iqj., cloth. 1875. 

Cotterell’s Latin Maxims and Phrases. , 

Literally Translated. Intended for the use of Students for all I.egal Examinations. 
Second Edition. ByJ. N. Cotterell, Solicitor. In 8vo, price 4s., cloth. 1904. 

*' book seems admirably adapted as a book of reference for students who come across a Latin 
maxim in their reading." — La7V Jorirnal. 

Craies’ Statute Law. 

Founded on and being the Fourth Edition of Hardcastle on 
Statutory Law. With Appendices containing Words and Expressions used in 
Statutes which have been judicially or statutably construed, and the Popular and 
Short Titles of certain Statutes, and the Interpretation Act, 1899. B} William 
Feilden Craies, M.A.,of the InnerTemple and Western Circuit, Barrister- at- Law. 
In 0?ie Vohi7?ie, Royal Zvo, Price 283-., cloth. 

. . . Perhaps a book of this kind was never needed so much as at the present time, when the 
Legislature has seen fit to pass enactments that, to say the least, are ill drawn, and are further 
complicated by legislation by reference. Both the profession and students will find this work of great 
, assistance as a guide in that difficult branch of our law, namely the construction of Statutes.” — 
La%v Tunes. 

This new edition of Hardca'^tle bears signs of the painstaking research and careful arrangement 
which we expect and get from Mr. Craies,” — Lai-v Joicrnal. 

“ This is a carefully edited edition of a work of considerable value. The editor having prepared 
the second edition is familiar with his subject, and we find throughout the book the recent decisions 
and dicta on the subject very neatly inserted.” — Solicitors'' Journal. 

Criminal Appeal Reports. 

Dealing (exclusive!}’") with the whole of the Cases in the new Court of Criminal 
Appeal, both those before the single Judge thereof and those before a full Court. 
They will, therefore, include not only arguments on points of L.\w and Practice 
(such as those with which the Court for Crown Cases Re'erved dealt), but also 
accounts of hearings on questions of Fact and Sentence. The price of the volume 
to Subscribers will be 27,?. (id. ; that of the separate parts will vary according to the 
size. Edited by IMr. Herman Cohen, Barrister-at-Law, Editor of the 13th Edition 
of “ Roscoe's Criminal Evidence,” and of “ The Criminal Appeal Act, 1907.” 

Gunningham and Mattinson’s Selection 

of Precedents of Pleading * 

Under the Judicature Acts in the Common Law Divisions. With Notes explanatory 
of the different Causes of Action and Grounds of Defence ; and an Introductory 
Trf^tise on the Present Rules and Principles of Pleading as illustrated by the various 
Decisions down to the Present Time. By J. Cunningham and M. W. Mattinson. 
Second Edition. By Miles Walker Mattinson, of Gray’s Inn, Barrister-at- 
Law, and Stuart Cunningham Macaskie, of Gray’r Inn, Barrister-at-Law. 
I^Svo, price 28^’., cloth. 1884 

Cunningham’s Reports. 

Cunningham’s (T.) Reports in K. B., 7 to 10 Geo. 11. ; to which is prefixed 
a Proposal for rendering the Laws of England clear and certmn, humbly offered 
to the Consideration of both Houses of Parliament. Third edition, with nu«ierous 
Corrections. By Thomas Townsend Bucknill, Barrister-at-Law. In 8vo, 1871, 
price 3/. 3^., calf antique. 
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Darling’s Scintillae Juris and Meditations 

in the Tea Rojom, . 

By the Hon. Mr. Justice Darling. With Colophon by the* late Sir Fran-^. 
i^OCKWOOD, Q.C., M.P.* Price 5^-. net. 1902. 

“ ‘ Scintillae Juris ’ is that little bundle of humorous essays on law and cognate matters which, 
since the day of its first appearance, some years ago, has been the delight of legal circles. . . . 

It has a quality of style which ^"-C-'ts nivch study of Bacon in his lighter vein. Its best essays 
would not be unworthy of the K'xa\ i" r-iad out, one by one, before a blindtolded connotsseuTy 

might often be assigned to that wonderful book .” — Daily Nbtvs. 


Deane’s Principles of Conveyancing. 

An Elementary Work for the use of Students. By Henry C. Deane, of Lincoln’s 
Inn, Barrhster-at-Law, sometime Lecturer to the Incoiporated Law Society of the 
United Kingdom, Second Edition, in one volume, 8vo, price iSj., cloth. 1883. 


De Bruyn’s Opinions of Qrotius 

As contained in the Hollandsche Consultatien en Advijsen. Collated, translated, 
and annotated by D. P. de Bruyn, B.A., LL.B., Ebden Essayist of the University 
of the Cape of Good Hope ; Advocate of the Supreme Court of the Colony of the 
Cape of Good Hope, and of the High Court of the South African Republic. With 
Facsimile Portrait of Hugo de Groot. In i Voh, $vo, price 40;'., cloth. 
1S94. 


Duncan’s Mercantile Cases for the Years 

1885 and 1886. 

Being a Digest of the Decisions of ihe English, Scotch and Irish Courts on Matters 
Relating to Commerce. By James A. Duncan, M.A., LL.B., Trinity College, 
Cambridge, and of the Inner Temple, Barrister*at-Law. In 8\o, price I2j-. dc/., 
cloth. 1886 — 7. 


Easton’s Law as to the Appointment of 

New Trustees. 


Wit^ Appendices containing Forms and Precedents and Material Sections of the 
Trustee Act, 1893, and the Lunacy Acts, 1890 and 1891. By J. M. Easton, of 
the Inner Temple, Barrister-at-Law . In 8vo, price Js. 6(^., cloth. 1 900. 

“ . . . Mr. Easton has devoted great ability and learning to a treatise on this one subject, and 
saved all who may in future be wise enough to consult his work the labour ofsearching thrcprgh many 
other more ponderous tomes for what they will most likelj-find here more fully considered. Mr. 
Easton has not only carefully examined the cases to discover and expound what has been decided, r 
but he has shown great ingenuity in imagining what difficulties may arise, and sagacity in applying 
principles 40 their solution. The book is very complete, and contains some useful precedents, and 
the material sections of the Trustee Act, 1893, and the Lunacy Acts, 1890 and iSqi ” — Law 
M agazine and Review. ^ 

“ Into one compact volume the author has collected the whole of the information on this subject 
. . and those who require information on this subject will find Mr. Easton’s book a valuable aid.” 
— Law Times. f 

^ ‘‘This is a useful book on an important subject, the law of which — though often supposed to be 
siraple-;-is in reality full of pitfalls. . . . Mr. Easton has done his work well, and his treatment ot 
hi^subject is practicalb’- exhaustive.’' — Law Journal. 

“Mr. Easton has turned out a treatise of exrreme practical utility, well arranged, exhaustive 
and reliable.” — Saturday Review. 
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Edwards’ Compendium of the Law of 

Property in Land^ , 

. For the use of Students and the Profession. ‘By William DougL.as ^dwards, 
C LL.B., of'Lincoln’s Inn, Barrisler-at-Law. Fourth Edition, price 20s., clotn. 


\ LL.B., of 'Lincoln’s 
1904. 

i"V‘ Ihis book has rapidly 


This book has rapidly become popular, and may now, we think, fairly claim to be to the preset^ 
generation what ‘ Burton’s Compendium’ was to our forefathers.”— Taw Journcu. 

"... Now, however. ‘ Edwards’ is once more thoroughly up to date, and we 
Fourth Edition will have as rapid a sale as the two first editions. It is unnecessary tor us to wr 
at length about the excellencies of the work. . . .” — Laiv Notes. , -.vrancrtimenl 

" Ml. Edwaids’ treatise on the Law of Real Property is parked by excellency of arrange^^^ 
and conciseness of statement We are glad to see, by the appearance o 

th.it the merits«of t’ “ ’ - r.’- — Solicitors Journal. cB^pct of which 

" So excellent Ls ■ know of no better compendium upon the .subject ot 

'^^‘Ve"’c7ntider kTim of the best works published on Real Property Law.”-iaw Students 

Tim 'author has the merit of being a sound lawyer, a merit perhaps not always possessed by 
the authors of legal text-books for students.” — La'iv Quarterly Review. ^ 

Elliott’s Newspaper Libel and Registra= 

tion Act, 1881. 

Wifh a Statement of the Law of Libel as Affecting Proprietois 

Editors of Newsp.apers. By G. Elliott, Barnster-at-Law, of the Inner lemp . 

In Svo, price 4^. 6<;/. , cloth. 1884. _ 

Evans’ Theories and Criticisms of bir 

Henry Maine. 

By Morgan 0. Evans, Barrisler-at-Law. Contained in his six woiks, 

• Law “ Early Law a^d Customs,” “Early History of Institutions, 

Com’munities,” “International Law,” and “Popular cloTh. i8q6. 

have to be studied for the various examinations. In 8vo, ^ 5 ■> 

Eversley’s Domestic Relations. 

Including Husband and Wife: Parent and ChikU Guardian and Ward infants ^ 
and Master and Servant. By William Finder Eversley, B C.L., M.A., oi me 
Inner Temple, Barrister-at-Law. Third Edition, I'' P"“ 3^^ a 1° vJ.nenl in 
We are glad to see a .second edition of Mr, ';’’\h\>lume while at the same time each 

having the various subjects of which a treats .°f„j„°tion he could expect in a separate 

is handled with such fulness as to give ® ‘ :>.oroughne.ss, and ha.s made an 

volume. Mr. Eversley states the law with the roost ,...i bkn taken to make 

full-indexldds to its «tility.”-5o/,tf«.r 

Finlason’s Queen v. Qurney and others 

price 10.;. 6 d.^ cloth. 1870. >-1^ .^ 4 -^ 

Foa’s Law of Landlord and Tenant. 

BvEmtArF 0 X.ofthe Inner Temple, Barrister-at-Law. Fourth Edition, price 

.Foote’t Private International Jurispru= 

ifeTfafn™. 1, •»= 

* His Majesty’s Counse ; Chancel^ s Legal^ MedM^ 

E— ation, Hilary Term, 1874 - 

and its assistance to awyers who kave to deal with the m ^ ^3 reprinted t*eyens^ 
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Forbes’ Law of Savings Banks since 1878. 

With a Digest of Decisions mad^ by the^Chief Registrar and Assistant itegistrars of 
Friendly Societies from 1S7S to* 1882, being a Supplement to tne^Law relating t< 3 j 
Trustee and Post Office Savings Banks. By U. A. Forbes, of Lincoln’s 
l^rrister-at'Lav'. In demy i2mo, price 6 s., cloth. The complete work can bejj^d, 
price 105. 6 d. 1884. 


Forbes’ Statutory Law relating to 

T^ustee Savings Banks (1863 — 1891). 

Together with the Treasury Regulations (1888 — 1889), and the Scheme for the 
Appointment of the Inspection Committee of Trustee Savings Banks. By 
Urquhart a. Forbes, of Lincoln’s Inn, Esq., Barrister-at-Law, Author of “The 
Law Relating to Savings Banks” ; the “ Law of Savings Banks since 1878 ” ; and 
joint Author of “The Law Relating to Water.” In demy i2mo, price 55. 1892. 

Ford on Oaths, for use by Commissioners 

for Oaths 

And all Pei sons Authorised to Administer Oaths in the British Islands and the 
Colonies, containing Special Forms of Jurats and Oaths — Information as to 
Affidavits, Affirmations and Declarations — Directions for the Guidance of 
Solicitors Applying to be Appointed English Commissioners : also Tables of Fees, 
Statutes, etc,, and general Practical Information as to the Powers, Duties, 
Designation, and Jurisdiction of all Official and other Persons authorised to* 
administer Oaths, as affected by the Commissioners for Oaths Acts, 18S9, 1890, 
1891, and other Statutes, and by Rules of Supreme Cou’’t' of L; glsi' 1 ainl Ireland ; 
with Notes of Recent Decisions. Eighth Edition. By 1 !,i dLa'-, is lit o'! Short, 
Chief Clerk of the Crown Office, King's Bench Division. In crown Svo, price 
35. 6 d. net. 

Frost’s Law and Practice relating to 

Letters Patent for Inventions. 

With an Appendix of Statutes, International Convention, Rules, Forms, and 
Precedents, Orders, etc. By Robert Frost, B.Sc. (Lond.), P'ellow of the 
Chemical Society ; of Lincoln’s Inn, Esquire, Barrister-at*Law. Third Edition 
in 2 vols., royal 8vo, price 365., cloth. 1906. 

“It is about seven years since we had the pleasure of noticing Mr. Frost’s work on Patent Law, 
and formed the opinion that its success would be secured by its undoubted merit. In the time that 
has elapsed ‘ Frost on Patents’ has taken its place securely as the leading text book 011 the .subject. 

. . . To all, whether lawyers or patent agents, who require assistance in the law of patents. 
Mr. Fro.st’s book will be welcome as a mine of valuable and accurate information .” — Laiu Tiines^ 
Nov. ^h, 1S9S;, 

“ Mr. Frost has in this second edition produced a most admirable and ex-haustive treatise on the 
Patent Law of the United Kingdom. ... It is a work of well-directed industry from the pen of 
one versed in tliis important branch of the law, and there are few questions arising in patent law 
and practice on which adequate information and a complete collection of the authorities, will not be 
found within this volume . . . We congratulate Mr. Frost on having produced a very inHDOitant 
addition to our law text books ,” — Lafiv Jom'nal, Oct. 29th, 1898. 

“When the first edition of this work appeared, more than seven years ago, we were glad to be 
able to speak of it in favourable terms, and the opinion which —■ *’ ■■ ^ epeatedwith 

greater emphasis with lespectto this second edition, which 1. ■ - either as a 

statement of the law and practice or as a monument of the author’s industry and accuracy. . . ”. The 
net result of our exaimnation of the book is to satisfy us that it is one for which the profession will 
very properly be grateful.” — Solicitors Journal, Nov. T9th, 189S. 

Frost’s Patents and Designs Act, 1907. 

With Rules and Forms, &c. By Robert Frost, B.Sc. (Lond.), Fellow of the 
Chftnical Society; of Lincoln’s Inn, Esq., Barrister-at-Law. In royal Svo, 
price 105., cloth. 1908 
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Qibb-^’ Case of Lord Henry Seymour’s 

Win* (Wallace v. ^he Wtorney=General). 

Frederick Weymouth Gibbs, C.B.* Barrister-at-Law, late fellow 
of rnnity College, Cambridge. In royal 8vo, price lo^., cloth. 1877. 


Qodefrof & Shortt’s Railway Companies. 

Comprising the Companies Clauses, the Lands Clauses, the Railways Clauses 
Consolidation Acts, the Railway Companies Act, 1867, and the Regulation of 
Railways Act, 1868 ; with Notes of Cases on all the Sections, brought down to the 
end of the year 1868 ; together with an Appendix giving all the other material Acts 
relating to Railways, and the Standing Orders of the Houses of Lords and 
Commons ; and a copious Index. By Henry Godefroi, of Lincoln’s Inn, and 
JOi4N Shortt, of the Middle Temple, Barristers-at-Law. In 8vo, price '^2s., 
cloth. 1S69. 


Greenwood & Martin’s Magisterial and 

Police Guide : 

Being the law relating to the Procedure, Jurisdiction, and Duties of Magistrates and 
l^tdice Authorities, in the Metropolis and in the country, with an Introduction show- 
ing the General Procedure before Magistrates both in Indictable and Summary 
Mattel s. By Henry C. Greenwood, Stipendiary Magistrate for the district of the 
Staffordshire Potteries; and Temple Chevalier Martin, Chief Clerk to the 
Magi.^trates at Lambeth Police Court, London ; Author of The Law of Mainten- 
ance and Desertion,” “ The New Formulist,” etc. Third Edition. Including the 
Session 52 d: 53 Viet., and the cases decided in the superior courts to the end of the 
year 1889, revised and enlarged. By Temple Chevalier Martin. In 8vo, 
price 32^, cloth. 1890. 

Griffith’s Married Women’s Property 

• Acts; 1870, 1874, 1882 and 1884. 

With Co]kous and Explanatory Notes, and an Appendix of the Acts relating to 
Married Women. By Archibald Brown, M.A., Edinburgh and Oxon., and 
the Middle Temple, Barrister-at-Law. Being the Sixth Edition of The Married 
\^men’s Property Acts. By the late J. R. Griffith, B.A. Oxon., of Lincoln’s 
Inn, Barrister-at-Law. In 8vo, price pA, cloth. 1891. 


Handbook to the Intermediate and Final 

LL.B. of London University. 

Pass and Honours. Including a complete Summary of ‘‘ Austin’s Jurisprudence,” 
and the Examination Papers of late years in all branches. By a B. A., '•LL.B. 
(Lond.). Second Edition, in 8vo, price 6a, cloth. 1889. 
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Hanson’s Death Duties. 

Being the Fifth Edition of the^Acts r^ating to Estate Duty, hinanc^, Probate, 
Legacy, and Succession Duties. ^ Comprising the 36 Geo. III. 52 J 45 Geo. HI* j 
c. 28 ; 55 Geo. III. c. 184; and 16 & 17 Viet. c. 51 ; the Cusroms and Inla^ 
Bevenue Acts, 43 Viet. ^c. 14; and 44 Viet. c. 12; also the New Estate 
I^nance Acts, 57 & 58 Viet. c. 30, and 59 & 60 Viet. c. 28 ; with an Introduc^n, 
Copious Notes, and 'References to all the Decided Cases in England, Scot- 
land, and Ireland. An Appendix and a full Index. By Alfred Hanson, oi 
the Middle Temple, Esq., Barrister-at-Law, Comptroller of Legacy and Suc- 
cession Duties. Fifth Edition by Lewis T. Dibdin, D.C.L. (Dean of the 
A*ches), lind F. H. L. Errington, M.A. , Barrister-at-Eaw. Iji 8vo, price 305’. 
cloth. 1904. 

“ The Fifth Edition of this deservedly well-known text-book has been carried out with muyh 
care, and many improvements by Mr. Errington, Sir Lewis Dibdin being now otherwise occupied 
with official duties .... And by waj*^ of a more complete consecutiveness, all the Acts are 
printed without notes at the end of this part, with marginal referen--’ . - r ‘ ' r t which the 

sections are treated in detail. This arrangement will much improve ■ _ . ■ ' - .e book for 

the busy man, who does not appreciate that form of original research, which reaches its highest 
perfection in the brains of experts in Bradshaw. The Amending Acts and new decisions appear to be 
fully incorporated, and will combine with the new arrangement to make the book most acceptable to 
the profession,” — Solicitors' Jouma.1. 

“Seven years have elapsed since the last Edition of Hanson was published, and the^ f/ofession 
will welcome this new edition not less cordially than its predecessors .... I’he plan of 
separating the sub-sections of the Acts, which led to confusion, has been abandoned, and the differ- 
ence between the type of the Statutes and the notes has been made greater. The reputation of the 
work of a leading authority on a complicated subject is fully maintained.” — Laiv Journal, 

“ . . . . Since the last Edition there h.ave been two Amending Acts dealing with estate duty, and 
a large number of cases decided by the courts, all of which have been duly incorporated in the text. 
All the Acts relating to estate duty have been printed together as a whole— a_ convenient ^arrange- 
ment. I'he book may well be described as ihe leading work on the Death Duties.” — La%v Times. 


Harris’ Illustrations in Advocacy, 

With an Analysis cf the Speeches of Mr. Hawkins, Q.C. (Lord Brampton) in the 
Tichborne Prosecution for Perjury. (A study in Advocacy ) Also a Prefatory’ 
Letter from the Right Hon. Lord Brampton. By Richard Harris, K.C., a 
Bencher of the Middle Temple. P'ourth Edition, re-written by the Autlior. i2mo. 
Price "js. 6d., cloth. 


Harris’s Principles of the Criminal Law. 

Intended as a Lucid Exposition of the subject for the use of Students and the 
Profession. By Seymour F. Harris, B.C.L., M.A. (Oxon.), Author of “A 
Concise Digest of the Institutes of Gaius and Justinian.” Eleventh Edition. By C. 
L Attenborough, of the Inner Temple, Barrister-at-Law. In 8vo, price 20i'., 
cloth. 1908. 

“This Standard Textbook of the Criminal I.aw is as good a book on the subject as the ordinary 
student will find on the library shehes .... The book is very clearly and simply written. No 
previous legal knowledge is taken for granted, and everything is explained in such a manner, that 
no student ought to have much difficulty in obtaining a grasp of the subject. . . — Solicitors^ 

Journal. 

“ . . As a Student's Textbook we have always felt that this work would be hard to beat, and at 

the present time we have no reason for altering our opinion " — Lww Times. 


Harris’s Institutes of Gaius and Justini^^n. 

With copious References arranged in Parallel Columns, also Chronological and 
Analytical Tables, Lists of Laws, ^c., Slc. Primarily designed for the use of 
Students preparing for Examination at Oxford, Cambridge, and the Inns of Court. 
By Seymour. E. Harris, B.C.L., M.A., Worcester College, Oxford, and the 
Inner Temple, Barrister-at-Law, Author of “Universities and Legal EducalfOn.” 
Third Edition, in crown 8vo, 6 a 1899. 

“ This book contains a summary in English of the elements of Roman Law as contained in the 
works of Gaius and Justinian, and is so arranged that the reader can at once see what are the' 
opinion? of either of these two writers on each point. From the very exact and accurate references 
to titles and sections given he can at once refer to the original writers. The concise manner in 
which Mr. Harris _ has arranged his digest will render it most useful, not only to the students 
for •/horn it was originally written, but also to those persons who, though they have not the time to 
wade through the larger treatises of Poste, Sanders, Ortolan, and others, yet desire to obtain 
some knowledge of Roman Law .” — Oxford and Camlrridge Undergraduates'' Journal. 
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Harris’s^ Titles to Mines in the United 

‘Stages. . i 

and References to the Decisions of the Courts relating thereto. 
\m •* B.A. Oxon, of Lincoln's Ini^ Barrister-at-Law ; and of the 

American Bar. In 8vo, price 7^. 6t/., cloth. 1S77, 


Harrison’s Epitome of the Laws of Pro= 

bate and Divorce. • • * 

For the use^ of Students for Honours Examination. By J. Car'I'er Harrison, 
Solicitor. Pourth Edition, in 8vo, price js. 6t/., cloth. 1S91. 

The work is considerably enlarged, and we think improved, and will be found of great assis- 
tance to students,"— Sttide^its’ yoiirnai. 


Hazlitt & Ring-wood’s Bankruptcy Act, 

1883. 

With Notes of all the Cases decided under the Act ; the Consolidated Rules and 
Forms, 1886 ; the Debtors Act, 1S69, so far as applicable to Bankruptcy Matters, 
with Rules and Forms thereunder ; the Bills of Sale Acts, 1878 and 1882 ; Board of 
Trade Circulars and Forms, and List of Official Receivers ; Scale of Costs, Fees, 
and Percentages, 1886 ; Orders of the Bankruptcy Judge of the High Court ; and a 
Copiou.s Index. By William Hazlitt, Esq., Senior Registrar in Bankruptcy, 
and Richard Ringwood, M.A., of the Middle Temple, Esquire, Barrister-at-Law. 
Secoml Edition, by R. Ringwood, M.A. , Barrister-at-Law. In crown 8vo, price 
I2J-. 6r/., cloth, 1887. 


Higgins’ Pollution and Obstruction of 

Water Courses. 

Together with a Brief Summary of the Various Sources of Rivers Pollution. By 
Clement Higgins, M.A., F'.C.S., of the Inner Temple, Barrister-at-Law. In 
one volume, 8vo, price 121., cloth. 1877. 

Houston’s Stoppage in Transitu, Reten= 

tion, and Delivery. 

By John Houston, of the Middle Temple, Barrister-at-I aw. In one volume, 
demy Svo, price loj*. 6r/., cloth. 1866. ^ 


Hurst & Cecil’s Principles of Commercial 

Law. 

With an Appendix of Statutes, Annotated by means of references to the Text. 

^Second Edition. By Joseph Hurst, of the Inner Temple, Barrister-at-Law. In 
one volume, 8vo, price iol 6 d., cloth. 1906. 

“Their compendium, we believe, will be found a really useful volume, one for the lawyer and 
the business man to keep at his elbow and which, if not giving them all that they require, wilt 
place in their hands the key to the richer and more elaborate treasures of the Law which lie in 
larger and more exhau.sdve works ." — Law Times. 

“The object of the authors of this work, they tell us in their preface, is to stat^ within a 
moderate compass, the principles of commercial law. Very considerable pains have obviuu.sly been' 
expended on the task and the book is in many respects a very serviceable one.”— Jmtmal. 
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Indermaur’s Principles of the Common 

Law. j » . * 

* • 

Intended for the use of Students and the Profession. Eleventh Edition. By J Oi^ 
l3;^DERMAUR, Solicitor, Aithor of “A Manual of the Practice of the Supr^re 
Court,” “ Epitomes of Leading Cases,” and other Works ; and Charles ThwaiTks, 
Solicitor. In 8vo, 20^-. 1909. 

“ That invaluable students’ manual, Indermaur’s ‘Principles of the Common Law,’ has entered 
upon a tenth edition in less than two years and a half. Assisted by Mr. Charles Thwaites, 
the learned author has incorporated recent cases, and generally revised the work in his usual skilful 
fa'^ion.” — Thnes. 

“ The appearance of a tenth edition of ‘ Inderinaur on Common Law’ shows that the work has 
established for itself a safe position.” — Solicitors' ycurnaL 

Indermaur’s Manual of the Practice of 

the Supreme Court of Judicature, 

In the Iving’.s Bench and Chancery Divisions. Ninth Edition, Intended for the 
use of Students and the Profession. By John Indermaur, Solicitor, ^n 8vo, 
price 15^., cloth. 1905. 

The eighth edition of Indermaur s ‘ hlanual of Practice ’ (London : Stevens and Haynes), 
chiefly called for by reason of the Order XXX., has also been partly rewritten and improved in 
arrangement and detail. While primarily designed for students, we may mention that it will be found 
a useful companion to the White Book.” — Law Thnes. 

‘ The arrangement of the book is good, and references are given to the leading decisions. Copious 
references are also given^ to the rules, so that the work forms a convenient guide to the larger 
volumes on practice. It is a very successful attempt to deal clearly and concisely with an important 
and complicated subject.” — Solicitors' your?ial. 

Indermaur’s Leading Conveyancing and 

Equity Cases. 

With some short notes thereon, for the use of Students. By John Indermaur, 
Solicitor, Author of An Epitome of Leading Common Law Cases.” Ninth 
Edition by C. Thwaites. In 8vo, price 6s., cloth. 1903. 

“The Epitome well deserves the continued patronage of the class — Students — for whom it is 
especially intended. Mr. Indermaur will soon be known as the ‘ Student’s Friend.’ ” — Canada Law 
Jour^ial. 

Indermaur’s Leading Common Law Cases; 

With some short notes thereon. Chiefly intended as a Guide to “Smith’s 
Leading Cases.” By C. Thwaites, Solicitor. Ninth Edition, in 8vo, price 6s., 
cloth. 1903. 

• 

Indefmaur’s Articled Clerk’s Guide to and 

Self = Preparation for the Final Examination. 

Containing a Complete Course of Study, with Books to Read, List of Stf^utes, 
Cases, Test Questions, &c., and intended for the use of those Articled Clerks who 
read by themselves. By Charles Thwaites, Solicitor. Seventh Edition, 8vo, 
price 61-., cloth. 1906. 

“His advice is practical and sensible: and if the course of study he recommends is intelliapntly 
followed, the articled clerk will have laid in a store of legal knowledge more than sufEcient tcf^ry 
him through the Final Examination.” — Solicitors' youmal. 

Indermaur’s Judicature Acts, 

Ani the rules thereunder. Being a hook of Questions and Answers intended 
for the use of Law Students. By John Indermaur, Solicitor. In Svo, once 6s., 
cloth. 1S75. 
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Inderjmaiir’s Guide to Bankruptcy, 

Being a Corrf^ilete Digest of the Law of I?ankruptcy in the shape of Questions 
and Answers, and comprising all Questions asked at the Solicitors’ Final Examina- 
tions in Bankruptcy since the Bankruptcy Act, 18S3, and all important D^isions 
since that Act By John Indermaur, Solicitor, Author of “ Principles of Com- 
mon Law,” &c. &c. Second Edition, in crown 8vo, price 6 d., cloth. 1887. 


Indermaur’s Law of Bills of 5ale? 

For the use of Law Students and the Public. Embracing the Acts of 1878 and 
1882. Part 1 . — Of Bills of Sale generally. Part II. — Of the Execution, Attesta- 
tion, and Registration of Bills of Sale and satisfaction thereof. Part III. — Of the 
Effects of Bills of Sale as against Creditors. Part IV. — Of Seizing under, and 
Enforcing Bills of Sale. Appendix, P'orms, Acts, 8 cc. By John Indermaur, 
Solicitor. In i2mo, price 5^-. 6^/., cloth. 1882. 

Indterwick’s Calendar of the Inner Temple 

Records. 

Edited by Y, A. Inderwick, Q.C. Vol. I., 21 Hen. VII. (i505)~45 Eliz. 
{1603). Vol. II., James 1 . (1603) — Restoration (1660). Vol. III., 12 Charles IL 
(1660) — 12 Anne (1714). Imperial 8vo. Roxburghe binding. 1896. 20.r. per 

vol, net. 


Jones’ Law of Salvage, 

As administered in the High Court of Admiralty and the County Courts ; with the 
Principal Authorities, English and American, brought down to the present time ; 
and an Appendix, containing Statutes, Forms, Table of Fees, &c. By Edwyn 
Jones, of Gray’s Inn, Barrister-at-Law. In crown 8vo, price lOi-. 6^., cloth, 
1870. 

Joyce’s Law and Practice of Injunctions. 

Embracing all the subjects in which Courts of Equity and Common Law have 
jun.sdiction. By William Joyce, of Lincoln’s Inn, Barrister-at-Law. In iwo 
volumes, royal 8vo, price JOs,, cloth. 1872. 


•Joyce’s Doctrines and Principles of the 

Law of Injunctions. 

By Wn.LlAM Joyce, of Lincoln’s Inn, Barrister-at-Law. In one volume, royal 
8vo, price 30^., cloth. 1877. 


Kay’s Shipmasters and Seamen. 

JTheir Appointment, Duties, Powers, Rights, Liabilities, and Remedies. By the 
late Joseph Kay, Esq., M.A., Q.C. Second Edition. With a Supplement 
comprising the Merchant Shipping Act, 1894,^ the Rules of Court made thereu^er, 
and the (proposed) Regulations for Preventing Collisions at Sea. By Hon. 
J. W. Mansfield, M. A., and G. ML Duncan, Esq., B.A., of the Inner Temple, 
Barristers-at-Law. In royal 8vo, price 46^., cloth. 1895. 

“It has had practical and expert knowledge brought to bear upon it, while the c^se law is 
brought down to a very late date. Considerable improvement has been made in the index. — 
Law Times. 
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Kay’s Merchant ^hipping Act, i‘894r. 

With tTie Rules of Court made thereunder. Being a Supplement KAY’S LAY^ 
RELATING TO SHIPMASTERS AND SEAMEN. To which are added 
(j^i’oposed) Regulations for Preventing Collisions at Sea. With Notes. By Hoiyj . 
W. Mansfield, M.A., and G. Yh Duncan, B.A., of the Inner Temple, Barristers- 
at-Law. In royal Svo, price iol 6^/., cloth. 1895. 


Kfelyng’s ( 5 ir John) Crown Cases. 

Kelyng’s (Sir J.) Reports of Divers Cases in Pleas of the Crown in the Reign of 
King Charles II., with Directions to Justices of the Peace, and others,* to which are 
added, Three Modern Cases, viz., Armstrong and Lisle, the King and Plummer, 
the Queen and Mawgridge. Third Edition, containing several additional Cases 
never bejo 7 -e printed^ together with a Treatise upon the Law and Proceedings 
in Cases of High Treason, first published in 1793. The whole carefully revised 
and edited by Richard Loveland Loveland, of the Inner Temple, Barrister- 
at-Law. In Svo, price 4/. 4L, calf antique. 1873. ^ 

‘•We look upon this volume as one of the most important and valuable of the unique reprints oi 
Messrs. Stevens and Haynes. Little do we know of the mines of legal wealth that lie buried in the 
old law books. But a careful examination, either of the reports or of the treatise embodied in the 
volume now before us, will eive the reader some idea of the good service rendered by Messrs. Stevens 
and Haynes to the profession. . . . Should occasion arise, the Crown prosecutor, as well as counsel 
for the prisoner, will find in this volume a complete 77tecum of the law of high treason and 

proceeding.s in relation thereto " — Canada Laiv "dourTtai. 


Kelynge’s (W.) Reports. 

KhLYNGE’s (William) Reports of Cases in Chancery, the King’s Bench, &c., from 
ihv 3rd to the 9th year of his late Majesty King George II., during which time 
Lt»rd King was Chancellor, and the Lords Raymond and Hardwicke were Chief 
Justices of England. To which are added, seventy New Cases not in the First 
Edition. Third Edition. In one handsome volume, Svo, price 4/. 4^., calf antique. 


Lloyd’s Law of Compensation for Lands, 

Houses, &c. 

Under the Lands Clauses Consolidation Acts, the Railways Clauses Consolidation 
Acts, the Public Health Act, 1875, the Housing of the Working Classes Act, 1890, 
the Metropolitan Local Management Act, and other Acts, with a full collection of 
Form^and Precedents. By Eyre Lloyd, of the Inner Temple, Barrister-at-Law. 
Sixth P.dition. By W. J. Brooks, of the Inner Temple, Barrister-at-Law. In 
Svo, price 215., cloth. 1895. 

“ In providing the legal profession with a book which contains the decisions of the Courts of Law 
and Equity upon the various statutes relating to the Law of Compensation, INIr. Eyre Llo^ has 
long since left all competitors in the distance, and his book may now be considered the standard 
work upon the subject. The plan of Mr. Lloyd’s book is generally known, and its lucidity is 
appreciated ; the present quite fulfils all the promises of the preceding editions, and contains in 
addition to other matter a complete set of forms under the Artizans and I.abourers Act, 1875, and 
specimens of Bills of Costs, which will be found a novel feature extremely useful to legal 
practitioners.” — J7istice of the Peace. 0 

Lloyd’s Succession Laws of Christian 

, Countries. 

With special reference to the Law of Primogeniture as it exists in England. By 
Eyre Lloyd, B.A., Barrister-at-Law. In 8vo, price 7 l, cloth. 1877. 
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Marqy’5* Epitome of Conveyancing; 

Statutes, ' i 

ExtoncUng from 13 Echv. I. to the End of 55 and 56 Yictoria;. Fifth Edition, with 
SlKiri IVotes. By Georce Nichols Makcy, of Lincoln’s Inn, Barrister-at»Law, 
In crown 3 vo, price 12s. 6L, cloth. 1893. 

Martin’s Law of Maintenance and Deser= 

tion„ and the Orders of the Justices thereon. 

Second Edition, including the Law of Affiliation and Bastaidy. With an 
AppetuHx of Statutes and Forms, including the Summary Jurisdiction (Married 
WotnenL) Act of 1895. ^ % Temple Chevalier Marjin, Chief Clerk of the 
Lambeth Police Court, Editor of the ‘‘Magisterial and Police Guide,” &c., and 
CiEORciR Tempi.e Martin, M.A., of Lincoln’s Inn, Barrister-at-Law. In 8vo,- 
price 9.L, doth. 1S96. 


Mathews’ Guide to Law of Wills. 

by A. G. Mathews, of the Inner Temple, Barrister - at - Law. In i2rao, 
pilce 7.1, 1 90S. 

May’s 5tatutes of Elizabeth against 

Fraudulent Conveyances. 

d he Bills of Sale Acts 1S78 and 1SS2 and the Law of Voluntary Dispositions of 
PropcUy. By the late H. W. May, B.A. (Ch. Ch. Oxford). Thirl Edition, 
timroughly revi.sed and enlarged, by William Douglas Edwards LL B., of 
Lincoln’s Inn, Barrister-at-Law; Author of the “Compendium of the Law of 
Property in Land,” &c. In royal 8vo, price 20x. net, cloth. 1908. 

Mayne’s Treatise on the Law of Damages.^ 

Eighth Edition, by Plis Honour Judge Lumley Smith, K.C. In 8vo, price 28^., 
doth. 1909. 

“It would be superfluous to say more of this not.'ible book than that this is the seventh edition, 
.and that its original author and his co-editor, Judge Lumley Smith of the City of London Court, 
have wriiteii the preface to this issue of it, nearly fifty years after tne issue ot the first. The last 
edition was in 1899, and the present, carefully revised and corrected, brings up to date all the 
English and Irish decisions bearing on the Law of Damages.’’— Reviezv. 

Mayne’s Treatise on Hindu Law and 

Usage. 

By John D. Mayne, ot the Inner Temple, Barrister-at-Law, Author* of “A 
Treatise on Damages,” &.c. Seventh Edition, 8 vo, 30 '^- 19^^* 


Moore’s History of the Foreshore and the 

Law relating thereto. 

With a hitherto unpublished Treatise by Lord Hale, Lord Hale’s “ De Jure Maris,” 
amd the Third Edition of Hall’s Essay on the Rights of the Crown m the Sea-shore, 
with Notes, and an Appendix relating to Fisheries. By Stuart A. Moore, 
PCS. A., of the Inner Temple, Barrister-at-LawA In one volume, medium 8vo, price 
38J., cloth ; or in half-roxburgh, 42s, 1888. 

“ Mr. Moore has written a book of great importance which should mark an epoch in the history 
of the rights of the Crown and the subject in the iiius marts, or foreshoij of the kingdom. - • • - 
Tht ProLsion, not to say the general public, owe the learned author tt d«P d=bt ot gratitude for 
providing ready to hand such a wealth of materials for founding and building up arguments. 
Mr, Stuart Moore has written a work which must, unless his contentions are utterly unfounded, at 
vonce become the standard text-book on the law of the Sea-shore. -r-Z.aio Times. 
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Moore’s History and Law of Fisheries. 

By Stuart A. Moore, F.S.4., and^ Hubert Stuart Moore, of the Inner 
Tenijile, Barristers-at-Law. Int)ne volume, royal 8 vo, price 21A 1903* . •a 

Contents : Part I. — Introduction. — Chapter I. Of the evideftce as to fisheri^ 
^ the Domesday Boolf; II. Of putting rivers in defence; III. Of presui^l^ 
tions with legard to fisheiies ; IV. Of the presumption of ownership of th^soil 
by the ownei of the fishery; V. Of the origin andl subdivision of fisheries; VL 
Of the different kind of fisheries ; VII. Of the various descriptions of fisheries in 
ancient records ; VIII. Incorporeal fisheries in tidal water ; IX. Incorporeal 
fisheries in non-tidal \vater ; X. Of fishery appurtenant to or parcel of a manor ; 
If I. Of* fishery appurtenant to a particular tenement ; XII. Copyhold fisheries. 
XIII. Of fisheries in gross ; XIV. Of divided fisheries and the Royal draught ; Xy. 
Of fisheries in ponds and lakes and the owmership of the soil ; XVI. Of fisheries in 
canals and artificial watercourses; XVII. Of fishery in relation to navigation;' 
XVIII, Of fishing paths ; XIX. Of the public right of fishery and its limits ; XX. 
Of boundaries of fisheries ; XXL Of change in the course of a river, and its^ effect 
upon the ownership of the fishery therein ; XXIT. Of grants of fisheries ; XXIII. 
Of evidence of title to fisheries ; XXIV. Of evidence of possession of fisheries in 
proving title ; XXV. Of the effect of user by the public and others adverse to 
the owner of a fishery ; XXVI. Of the powers of an owner of a fishery to 
license, &c. ; XXVII. Of proceedings for the protection of fisheries. Part II. — 
Statute Law relating to Fisheries. — I. .Summary of legislation relating to fish 
and fisheries ; 11 . Regulation of sea fisheries ; III. Registration and discipline of sea 
fishing boats ; IV. Statutory provisions relating to fisheiies generally ; V. Statutoiy 
provisions relating, to floating fish; VI. Statutory provisions relating to shell fish; 
VIL Regulation of salmon and fiesh-water fisheries ; VIII. Powers of Boards of 
Conservators ; IX. Water bailiffs ; X. Statutory provisions as to the capture and 
destruction of salmon and fresh-water fish ; XI. Close seasons ; XII. Licenses ; 
XIII. Sale and exportation of fish. Appendices : Statutes with notes relating 
thereto ; Sea and Salmon Acts ; List of Sea and Salmon Fishery Distiicts ; Orders in 
Council as to registration of sea fishing boats ; List of fisheries referred to in 
^ Domesday Book ; List of fisheiies referred to in notes of ancient records in the 
Author’s collection ; Index. 

Morgan. — A Practical Analysis of the 

Public Trustee Act, 1906. 

By P. W. Morgan, Barrister-at-Law. In crown Svo, i^. td . net. 

Norton =Kyshe’s Law and Privileges 

relating to the Attorney= General and 

Solicitor=Qeneral of England. 

With a History from the Earliest Periods, and a Series of King’s, Attorneys and 
Attorneys and Solicitors-General from the reign of Henry III. to the both of 
Victoria. By J. W. Norton-Kyshe, of Lincoln’s Inn, Barrister-at-Law. Ijj 
8vo,^price io.r. 6^. net. 1897. 

Norton=Kyshe’s Law and Customs relat= 

ing to Gloves. 

Being an Exposition Historically viewed of Ancient Laws, Customs, and %ses in 
respect of Gloves and of the Symbolism of the Hand and Glove in Judicial Pro- 
ceedings. With Illustrations. By J. W. Norton-Kyshe, of Lincolns Inn, Esq.,* 
Bairister-at-Law. In crown Svo, 5A net, cloth. 1901. 

O’Malley & Hardcastle’s Reports of the 

Decisions of the Judges for the Trial of 
Election Petitions, in England and Ireland.*, 

Pursuant to the Parliamentary Elections Act, 1868. By Edward Loughlin 
O iMALLEY and Henry Hardcas’ile. Vol. IV. Part III. and all after are 
Edited by J. S. Sandars and A. P. P. Keep, Barristers-at-Law. Vols. L, 11 . , III., 
IV., and V., Parts L, 11 . and III., price 5/. I2^. 
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Peile’s Law and Practice of Discovery in 

tlie Siiipreme Court of jJustice. 

With an A]Df)endix of Form?, Orders, &c., and an Addenda giving the Alterations 
under the New Rules of Practice. By Clakknce J.^Peile, of the Inner Temple, 
5 iarrister-at-Law, In 8vo, price I2s,, cloth. 1883. ^ 

Pemberton’s Judgments, Orders, and 

Practice of the Supreme Court, 

Chiefly in respect to actions assigned to the Chancery Division, liy LoVx^s 
Leigh Pemherton, one of the registrars of the Supreme Court of Judicature ; and 
Author of “ The Practice in Equity by way of Revivor and Supplement.” hoarth 
Edition, in royal Svo, price 401., cloth. 1S89. 

Pemberton’s Practice of Equity by Way 

of Revivor and Supplement. 

Forms Orders and Appendix of Bills. By Loftus Leigh Pemberton, 
of the Chancery Registrar’s Office. In royal Svo, price I0i‘. 6d., cloth. 1867. 


Phipson’s Law of Evidence. 

By S. L. Phipsun, M.A., of the Inner Temple, Barrister-at-Law. Fourth Edition, 
in demy Svo, price 151., cloth. 1907. 

“ ITis valuable book of refeience has been brought up to date by the inclusion of the Criminal 
' F.vidence Act, 1898, and the changes wrought by it in the Law_of Evidence —Cambridge 

“ Mr. Phipson’s is certainly one of the most useful works on an important and difficult subject, i nat 
it is appreciated by the profession is obvious, or it would not in ten years have reached a third 

edition.^ . The work^ffa happy medium between a book of the tj'pe of Stephen’s Digest, and the 
large treatises upon the subject, and owing to its excellent arrangement is one that is well suitea 
both to practitioners and students .” — Law Thnes. 0 

Phipson’s Manual of the Law of Evidence. 

Being an abridgement of the larger treatise. By S. L. Phipson, M.A,, of the 
Inner Temple, Barrister*at-Law. In crown Svo, 7^-. 6L 190b. 

Porter’s Laws of Insurance: Fire, Life, 

Accident, and Guarantee. 

Cases in the English, Scotch, Irish, Americp, and Canadian^ Courts. 
Vr iiM'.-' * Biggs Porter, of the Inner Temple, Barrister-at-Law; assisted by 
V,''. i-V.!:.’ i Craies, M.A. Fifth Edition, in Svo, 21s, 1908. 

The successive editions of this book which have been called for shew that the 
casesS —Salictii>rs Journal, 

Pocter. A Manual of the Law of Principal 

and Agent. 

By James Biggs Porter, Barrister*at-Law. In Svo, price lor. ^d., clot . 1905. 

Rehton’s Law and Practice in Lunacy. 

With the Lunacv Acts, 1890-91 (Consolidated and Annotated) ; the Rul^ of 

WooTrwton, Barristerlat-Law. In one Volume, royal Svo, price 50.r. net. 1S97. 
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Rin^wood’s Principles of Bankruptcy. 

Embodying the Bankruptcy Afits, iSSj and 1890, and the Letding Cases thereon 
Part* of the Debtors Act, 1869; The Bankruptcy Appeals (Cc*anty. Courts) Ajy^ 
1884; The Bankruptcy ^(Discharge and Closure) Act, 1887; The Preferential jRy- 
*ments in Bankruptcy Acts, 1888 and 1897 : with an Appendix containing the 
Schedules to the Bankruptcy Act, 1883 ; The Bankruptcy Rules, 1886, 1890, and 
1891 ; the Rules as to the Committal of Judgment Debtors, and as to Administration 
Orders; Regulations Issued by the Bankruptcy Judge ; a Scale of Costs, Fees, and 
Percentages ; The Bills of Sale Acts, 1878, 1882, 1890, and 1891, and the Rules 
^hereui^er ; The Deeds of Arrangement Act, 1887 ; and the^Rules thereunder. 
By Richard Ringwood, M.A., of the Middle Temple, Barrister-at-Law ; late 
Scholar of Trinity College, Dublin. Tenth Edition, in 8vo, price 10^. 64., cloth. 
1908. 

“We welcome a new edition of this excellent student’s book. We have written favourably of 
it in reviewing previous editions, and every good word we have written we would now reiterate 
and perhaps even more so. . . . In conclusion, we congratulate Mr. Ringwood on this edition, 

and have no hesitation in saying that it is a capital student’s book .” — Law Students' Journal. 

“This edition is a considerable improvement on the first, and although chiefly written for the 
use of students, the work will be found iiseful to the practitioner .” — Law Times. 

“The author deals with the whole history of a bankruptcy from the initial^ act '■ 
down to the discharge of the bankrupt, and a cursory perusal of his work gives_ ; 
that the book will prove useful to practitioners as well as to students. The appendix also contains 
much matter that will be useful to practitioners, including the Schedules, the Bankruptcy Rules 
of 1886, 1890 and i8gi, the Rules of the Supreme Court as to Bills of Sale, and various Acts of 
Parliament bearing upon the subject. The Index is copious.”— Accountant' s Magazine. 


Ringwood’s Outlines of the Law of Torts. 

Presciibed as a Textbook by the Incorporated Law Society of Ireland. By 
Richard Ringwood, M.A., of the Middle Temple, Barrister at -Law ; author 
of “Principles of Bankruptcy,” etc., and Lecturer on Common Law to the 
Incorporated Law Society. Fourth Edition, in 8vo, price loj. 64., cloth. 1906. 

“We have always had a great liking for this work, and are very pleased to see by the appearance 
of a new Edition that it is appreciated by students. We consider that for the ordinar>^ student who 
wants to take up a separate work on Torts, this is the best book he can read, for it is clear and 
explanatory, and has good illustrative cases, and it is all contained in a very modest compass. 
. . . This Edition appears to have been thoroughly revised, and is, we think, in manj'' respects 

improved .” — Law Students' Jou-mal. 

“ The work is one we well recommend to law students, and the able way in which it is written 
reflects much credit upon the author .” — Law Times. 


Ringwood’s Outlines of the Law of Banking. 

In crown i2mo, price 5^., cloth. 1906. 

“. . . The book is in a most convenient and portable form, and we can heartily commend the latest 
production of this well-known writer to the attention of the business community.’ — Financial Times. 

Rowlatt’s Law of Principal and Surety. 

By S. A. T. Rowlatt, M.A., late Fellow of King^s College, Cambridge ; of the 
Inner Temple, Barrister-at-Law. In 8vo, price i6j. 1899. 

“. . . Here will be found all the rights and liabilities of the surety, his defences, his releases, 
the effect of bankruptcy, and so on; and, as we said at the outset, the index foriHfc.,a most 
excellent and comprehensive guide to the text. . . . We can quite believe that this text-book will 
take a respectable place among legal authonties.”— Times. • 

“He brings out fully in all its ramifications the nature of the law of guarantee.” — Saturday 
Review. 

“ Few branches of the law are more important or difficult than that relating to sureties. The 
latest addition to legal literature is a treati.se by Mr. S. A. T. Rowlatt on ‘ The Law of principal 
and Surety,^ which deals with the subject both exhaustively and ably. The work is excellent 
in style and arrangement, and ought to prove very useful to ever^' lawyer who has occasion to refer 
to it.” — Glche. A 

“ There are too many works on most branches of the English Law, and too many writers eager To 
make books on almost every legal subject, however small. It is, therefore, a remarkable fact th* 
a subject so important as the Law of Sureties has been comparatively neglected, there being only 
one recent work of repute devoted entirely to the subject. For this reason we welcome Mr. 
Rowlatt’s treatise, which has solid merits that ought to insure success. The book is a very good 
one, and the author maybe congratulated on the successful accomplishment of a difficult task.’’ 
— Law Journal. 



SrUVE/fS HAYNES, BELl'yARD, TSMPLE BAR. 

^ ! . ’ • » 


Salkowski’s Institutes*^ and History of 

^Roipan Private Law. * 

With Catena of Texts. By Dr. Carl SalkDwski, IJrofessor of Laws, Konigsberg. 
jrran-slated and Edited by E. E. Whitfield, M.A. (Oxon.). In 8vo, price^2i'., 
cloth. 1886. » 

Saln^ond’s Jurisprudence; or, Theory of 

the Law. 

}5y JOHX S^LMOND, M.A., LL.B., Bai*rister-at Law ; author 0^ Essftys’in 
Jurisprudence and Legal llistory.” Second Edition. In demy 8vo, price 12^. 6if., 
net, cloth. 1907. 

Salmond’s Essays in Jurisprudence and 

Legal History. 

By John W. Salmond, M.A., LL.B. (Lond.), a Barrister of the Supreme Court of 
New Zealand. In crown Svo, price 6 l, cloth. 1891. 

Isarmond’s Law of Torts. 

A 'rreatise on the English Law of Liability for Civil Injuries. By John W. 
Salmond, M.A., LL.B., Barrister-at-Law. In Svo, price i8s. net, cloth. 1907. 

Savigny’s Treatise on Obligations in 


Roman Law. 

lly ARCHiiiAi.D Brown, M.A., Edin. and Oxon., and B.C.L. Oxon., of the 
Middle Temple, Barrister-at-Law. In Svo, 1872, price 7s. 6tl, cloth. 1872. 


Scott’s Abstract Drawing. 

Containing Instructions on the Drawing of Abstracts of Title, and an Illuatja^e 
Appendix. By C. K. Scott, Solicitor. In crown Svo, price 4.?. 6ff., cloth. I092. 

•‘This little book is Intended for the assistance of those who have the framing of abstracts 
title entrusted to their care. It contains a number of useful rules, and an illustrative appendix. 

A tody book for all articled clerks. '’—XnTt/ yo7irnaL 

“Solicitors who have articled clerks would save themselves much tiouble if T 

copy of this little book before putting them on to draft an abst.act of a heap of tule 

'^'''lite'booroughMo be perused by all law students and articled clerks.”— ffrif Tap’e. 

Seager’s Law of Parliamentary Registra= 

With an Appendix of Statutes and Full Index. By J. R. Skager, Registration 
Agent. In crown Svo, price as., cloth. l88t. 

Short & Mellor’s Practice on the Crown 
Side of the Queen’s Bench Division of Her 
JVlaiestv^s Hififh Court of Justice. 

(fountled on Corner’s Crown Office Practice), including Appeals from Infenor 

In Svo, price 30A, cloth. 1908. 

Short’s Crown Office Rules and Forms, 

The STtfrffe* Court of Lfh Son -Tnlluffing 

relating to the Practice on the Crown s „ Q Scales of Costs ; together with 

C^e?. r FuTlAd^ef ^b/ F? Shokx, Chief Cierk of the Crown 

Office. In Svo, price izs., cloth. t886. 
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Short’s Taxation .of Costs in the Crown 

, Office. 

Comprising a Collection of Bills of Costs in the Various Matty's Taxable in 
.Office, including Costs^upon the Prosecution of Fraudulent Bankrupts and^n 
‘Appeals from Inferior Courts ; together with a Table of Court Fees, and a S«ale of 
Costs usually allowed to Solicitors, on the d'axation of Costs on the Crc^wn Side of 
the Queen’s Bench Division of the High Court of Justice. By Fredk. p. Short, 
Chief Clerk in the Crown Office. In 8vo, price lor., cloth- i^^79‘ 

Shower’s Cases in Parliament • 

Resolved and Adjudged upon Petitions and Writs of Error. Fourth Edition. 
Containing additional cases not hitherto reported. Revised and Edited bs^^ 
Richard Loveland Loveland, of the Inner Temple, Barrister- at-Law ; Editor 
of ‘‘Ivelyng’s Crown Cases,” and “Hall’s Essay on the Rights of the Crown in 
the Seashore.” In 8vo, price 4/. 4^., best calf binding. 1876. 

Simpson’s Law and Practice relatin^^Jt^L 

Infants. 

By Archibald H. Simpson, M.A., of Lincoln’s Inn, Barrister-at-Law, and 
Fellow of Christ’s College, Cambridge.' Third Edition. By E. J. ElgoOD, 
B.C.L., M. A., of Lincoln’s Inn, Barrister-at-Law. In 8vo, 21s. 1909. 

Slater’s Law of Arbitration and Awards. 

With Appendix containing the Statutes relating to Arbitration, and a collection 
of Forms and Index. Fourth Edition. By Joshua Slater, of Gray’s Inn, 
Barrister-at-Law. Crown 8vo, price 6x. 6<r/., cloth. 1905. 

Stater’s Principles of Mercantile Law. 

By Joshua Slater, of Gray’s Inn, Barrister-at-Law. Third Edition. Crown 
8vo, price 6s. 6d., cloth. 1907. 

Smith’s Law and Practice in the Ecclesi= 

astical Courts. 

For the use of Students. By Eustace Smith, of the Inner Temple ; author of 
“A Summary of Company Law” and ‘‘A Summary of the Law and Practice in 
Admiralty,” Fifth Edition, in 8vo, 8 j-. 1902. 

“ His object has been, as he tells us in his preface, to give the student and general reader a fair 
outline of the scope and extent of ecclesiastical law, of the principles on which it is founded, of the 
Courts by which it is enforced, and the procedure by which these Courts are regulated. We thypk 
the book well fulfils its object. Its value is much enhanced by a profuse citation of authorities for 
the^ropositions contained in it ,” — Bar Bxamhtation yournal. 

Smith’s Law and Practice in Admiralty. 

For the use of Students. By Eustace Smith, of the Inner Temple ; ai?»l;hor of 
“ A Summary of Company Law.” Fourth Edition, in 8vo, price lOr., cloth. 1892. 

“ The book is well arranged, and forms a good introduction to the subject.” — Solicitors yourtiaT. 

“ It is, however, in our opinion, a well and carefully written little work, and should be in the 
hands of every student who is taking up Admiralty Law at the Final.” — Za^a Students' youmal. 

Mr, Smith has a happy knack of compressing a large amount of useful matter in a small »mpass. 
The present work will doubtless be received with satisfaction equal to that with which his previous 
‘ Summary ’ has been met.” — Oxford and Cambridge Undergraduates' Journal. 

Smith’s Quarter Sessions Practice. 

A Vade Mecum of General Practice in Appellate and Civil Cases at Quarter 
bessions. By Frederick James Smi th, of the Middle Temple, Barrister-at-Law, 
and Recorder of Margate. In Royal i2mo, price 20s, ^ cloth. 1882. 
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Thomas’s Leading- Ca^es in Constit. 

Briefly Stated, with Intijpduction and Notes. 1^5 ’^^rnest (^. Tho 
Scholar of the’Hon. Society of Gray’s Inn, late Scholar of Trinity ©oUt 
Fourth Edition by C. L. Attenborough, of the Inner Temple, BarrisS* 

In 8vo, enlarged, price 6-r., cloth. 1908. 

Thwaites’s Articled Clerk’s Guide tc- 

Intermediate Examination, 

As ir now exists on Stephen’s Commentaries. Containing a complete 
Work, Notes and Test Questions on each Chapter : List of Statutes. Also< 
plete Selected Digest of the whole of the Questions- and Answers set^ o 
Examinations on those parts of “Stephen” now examined on, up to Jan 
1902, Intended for ‘the use of all Articled Clerks who have not yet passed * 
Intermediate Examination, Charles Thwaites, Solicitor. In Svo, price ic 
net, cloth 1902. 

Trial of Adelaide Bartlett for Murder? 

Complete and Revised Report. Edited by Edward Beal, B.A., of the Middle 
Temple, Barrister-at-Law. With a Preface by Sir Edward Clarke, K.C. In 8vo„ 
price loj., cloth. 1886. 

Van Leeuwen’s Commentaries on '"the 

Roman “Dutch Law. itnt' 

• 

Revised and Edited with Notes in Two Volumes by C. W. Decker, Advocate, 
Translated from the original Dutch by J. G. KOTZJd:, LL.B., of the Inner Temple, 
Barrister-at-Law, and Chief Justice of the Transvaal. With Facsimile Portrait in 
the Edition by Decker of 1780. In 2 Vols., royal 8vo, price 90J., cloth. 1887. 

Waite’s Questions on Equity. 

For Students preparing for Examination. Founded on the Ninth Edition of Snell’s 
“ Principles of Equity.” By W. T. Waite, Barrister-at-Law, Holt Scholar of th6 
Honourable Society of Gray’s Inn. In Svo, price 2^. , sewed. 1889. 

Walker’s Compendium of the Law relat= 

ing to Executors and Administrators. 

With an Appendix of Statutes, Annotated by means of References to the Text. 
By W. Gregory Walker, B.A., Barrister-at-Law, and Edgar J. . Elgood,- 
B.C. L., M.A., Barrister-at-Law. Fourth Edition by E. J. Elgood, B.C.L., M.A. 
In one volume, Svo, price 21^., cloth. 1905* 

“tTSfc higlily approve of Mr. Walker’s arrangement. - . . The Notes are full, and as far as we 
have been able to ascertain, carefully and accurately compiled. . ... . We can commend it as 
bearing on its face evidence of skilful and careful labour, and we anticipate that it will be found a 
very acceptable substitute for the ponderous tomes of the much estej^med and valued Williams." — 
LaTU Times. 

“ Mr. Walker is fortunate in his choice of a subject, and the power of treating it succinctly-; for 
the ponderous tomes of Williams, however satisfactory as an authority, are necessarily inconvenient 

for reterence as well as expensive On the whole we are inclined to think the book a good 

and useful one ." — Law Journal. 

'AValker’s Partition Acts, i8d8 & 1876. 

A Manual of the Law of Partition and of Sale, in Lieu of Partition. With the 
Decided Cases, ajjd an Appendix containing Judgments and Orders.. By W. 
Gregory Walker, B.A., of Lincoln’s Inn, Barrister-at-Law. Second Edition, 
in Svo, price Sj., cloth. 1S82. 
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& Elgood’5 Administration^ of 

Short’s ')eceased Persons by the Chancery Division 
Qlfjjf tlie tti^'Court of Justjice. • 

CornDiisine^^ ^(|<^enda giving the alterations effected by the New Rfiles of 18S3, and an 
Office Orders and Forms, Annotated by References to the Text. By W. 

'Appeals fr,C>RY'‘ SValker and Edgar J. Elgood, of Lincoln’s Inn, Barristers-at-Law. 
Costs usua"- price 15 ^-, cloth *. 1^85- ^ 

cwe^tc^theimer’s Law relating to Clubs. 

^ the late John Wertheimer, Barrister-at-Law. Third Edition, by A. W. 
Barrister-at'LaW. In crown 8vo, price ys. 6 T, cloth. 1903. 

A convenient handbook, drawn up with great judgment and perspicuity.” — Mortiing Post. 
Resolve' Both useful and interesting to those interested in club management .” — Law Times, 

Cent.' ' This is a very neat little book on an inteiestiug subject. The law is accurately and well 
expressed .” — Law ‘journal. 

°,Westbury’s (Lord) Decisions in the 

^ European Arbitration. 

Si K'^pe^Aed by Francis S. Reilly, of Lincoln’s Inn, Barrister-at-Law. Part I.,, 
price 7^. dc/., sewed. ^ 

-Whiteford’s Law relating to Charities, 

Especially with reference to tlie validity and construction of Charitable Bequests and 
Conveyances. By Ferdinand M. Whiteford, of Lincoln’s Inn, Barrister-at- 
^ Law. In 8vo, price 6.r., cloth. 1878. 

WJiitelej^^ Licensing Act, 1904. 

By George Cecil Whiteley, M.A. Cantab., of the Middle Temple, Barrister- 
r^at-Law, Editor of the Third Edition of “ Whiteley’s Licensing Laws,” and Author 
of “ The Licensing Act, 1902.” Price 5J. net. 

Williams’ Petition in Chancery and 

- Lunacy. 

Including the Settled Estates Act. Lands Clauses Act, Trustee Act, Winding-up 
Petitions, Petitions Relating to Solicitors, Infants, etc., etc. With an Appendix of 
Forms and Precedents. By Sydney E. Williams, Barrister-at-Law. In one 
^volume, 8vo, price iSj., cloth. ,1880. 

Willis’s Negotiable Securities. 

Contained in'k Course of Six Lectures. Delivered by William Willis, Esq., K.C., 
at the request of the Council of Legal Education. Second Edidon, in 8vo, price 
7 A brf., cloth. 1901. ^ ' 

‘‘No one can fail to benefit by a careful perusal of this volume .” — Irish Law Times, 

. ■ “ We heartily commend them, not only to the student, but to everybody — lawyer and commercial 

man alike.” — The Acapicntarit, , ^ ■ 

Willis is an authority to noneon the nnd in these lectures bd^umm^dzes 

for me i.cnefit not only of nis confreres, but of the ...y : , t «: knowledge has g^Sed through 
clo^e «;tudy and Jengti.y e.\peiii:i:( e.” 

Willis’s Law of Contract of Sale. 

Contained in a Course of Siit Lecjiur-e?., Delivered by William Willi;$,* one bf PI^ 
Majesty’s At the, request of' the Council of Legal Educadom ■ .iSp 8v,o^ 

price 7 a 6</., eloih.’' 1902,- . - ; C , 

Wilshere’s Analysis .of T aswell= La;ng^ 

mead’iS tfistpry. 

By A. M. WiLSHRRE, LL. B.^ Barrister-ajt-Law; of ’ Iim. In crown 8,vo, 

price 3 a net.. 1905; '' . *■ '■ W'i - ' . 

BRADBURY, AGKEW & CO., LTD., PRINTERS, LONDON AND TONBRIDGE. 
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Smith’s Short Practical Company Forms. 

py^T. Eust/--^ SMi'^Fi, of the Inner Templ^ and Lfiicoln^s Inn, Barrister-at-Lg^w, 
Author of *' Su?''imary of the Law of Companies^” etc., assisted by Roland E. 
VAb':sKAN Williams, of the Inner Temple, Barrister-at-La'^A^. In 8vo, price Ss.y 
cloth. ^1896. 

“This colle tlon of Company Forms should certainly prove of service to secretaries, directors, 
and-otherS iny rested in the practical'Tvorking of companies. . . . The forms themselves are short 
and to the poir t .” — Law Ti>nes. 


Smith’s Summary of Joint Stock Com= 
parties’ Law under the Companies (Con» 
solidation) Act, 1908. 

By T. Eustace Smii^h, Barrister-aFLaw. Eleventh Edition, in Svo, price 75-. 6tf. 
♦Qloth. 1909. 

“ The author of this handbook tells us that, when an articled student reading for the final 
examination, he felt the want of such a work as that before us, wherein could be found the main 
pnncioles of a law relating to joint-stock companies . . . Law students may well read it ; for 
Mr. Smith has very wisely been at the pains of giving his authority for all his statements of the law 
applied to joint-stock company business usually transacted in solicitors' chambers. 
^i tac9 Mr. S^ith has by his little book offe.ed a fresh inducement to students to make themselves — 
at al’- events, to* some extent — acquainted with company law as a separate branch of study .” — Law 

^ ‘Fl'hese pages give, in the words of the Preface, ‘ as briefly and concisely as possible a general 
tv^^A^.both of the principles and practice of the law affecting companies.’ The work is excellently 
rinted, and authorities are cited ; but in no ca.se is the very language of the statutes copied. The 
‘plan is good, and shows both grasp and neatness, and, both amongst students and laymen, 
Mr. Smith’s book ought to meet a ready sale .” — Law Journal, 

Sfiell’s Principles of Equity. 

Intended for the use of Students and. the Profession. By Edmund H. T. Snell, 
of the Middle Temple, Barrister-at-Law. Fifteenth Edition. By Archibald 
Brown, M.A. Edin. and Oxon., and B. C.L. Oxon., of the Middle Temple, 
Barrister-at-Law ; Author of “ A New Law Dictionary,” “An Analysis of Savigny ' 
on Obligations,” and the “Law of Fixtures.” In Svo, price 2.1s. ^ cloth. 1908. 


South African Republic, 

Cases decided in the High Court of the, during the Year 1893, as reported by 
J, B. M. Hertzog, B.A., LL.D., (late) First Puisne Judge of the Orange Free 
State, formerly an Advocate of the High Court of the South African Republic. 
Translated by J. Woodford S. Leonard, B.A., LL.B., formerly an Advocate of 
the High Court of the South African Republic, Advocate of the Supreme Court of 
the Transvaal Colony. And revised by the Hon. J. G. Kotze, K.C., late Chief 
* *Justice of the South African Republic, subsequently Attorney-General of Rhodesia, 
and now Judge President of the Eastern Districts’ Court in the Cape Colony. In 
royal Svo, bound in half-calf, price 50M net ; postage extra. 


South African Republic, 


The Official Reports of the High Court of, translated into English, with Index 
and Table of Case... By Walter S. Webber, and revised by the Hon. J. G. 
* Ko^e, K.C., Late Chief Justice of the South African Republic, subsequently 
,<^Attorne^&eneral of Rhodesia, and now Judge President of the Eastern Districts’ 
Ciffirt in the Cape Colony. Vol. I. — 1894. Vol. II. — 1895. — 1896. 

IV.-— 1897. Translated by the Hon. Mr. Justice Kotz^;. In royal Svo, 
bGSlid^ half-calf, price 50^-. net each ; postage is, extra. 

Sfo^y’s Commentaries on Equity Juris* 


^ prudence. 


^•cond English Edition, from the Twelfth American Edition. By W. E. Grigsby, 
LL.D. (Loud.), D.C.L. (Oxon.), and of the Inner Temple Barrister-at-Law 
In royal Svo, 1100 pages, price 45 A, cloth. 1892. ... 

“ It is high testimoay to the reputation of Story, and to the editorship of Rr. Grigsby, that another 
edition ^ould have been called for. . . . The work has been rendered more pert'ect by additional 
Indices^^^diw Times. 
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Tarring'- s Chapters on the Law relating: 

to the CoIcFnie^. 

To which are appended Ttipical Indexes of Cases decided ni the ^fivy Council on 
Appeal from the Colonies, Channel Islands aiid the Isle of Man, and of Cases 
relating to the Colonies decided in the English Courts otherwise than oniippeal from 
the Colonies. By Charles James TarrinGj-M.A., sometime Judge of H.B.M.’s 
Consular Court, Constantinople, and H.M.’s Consul ; late Chief Justice of Grenada, 
.^W. Indies; Author of “British Consular Jurisdiction in the East,” “A Turkish, 
'Grammar,” &c. Third Edition, much enlarged, in 8vo, price 21s., cloth. 1906. 

Contents : — Table of Cases Cited — Table of Statutes Cited. Introductory ; pefi- 
nition of a Colony. — Chapter I. The laws to which the Colonies' are subject; 
Section i.” In newly- discovered countries; Section 2. In conquered or,,^ded 
countries; Section -3. Generally. — Chapter II. The Executive; Section r. The 
Governor (A. Nature of his office, power, and duties— B. Liability to answ'e«i/or. 
his acts : I. Civilly — i. (a.) In the courts of his Government, d. In the English 
courts. 2. .For what causes of action. II. Criminally) — Section 2. The Executive 
Council. Chapter III. The Legislative Power: Section i. Classification^ of 
Colonies ; Section 2. Colonies with responsible government ; Sect ion 3. Privil eges 
and powers of colonial Legislative Assemblies. Chapter IV. T-^L "j uu icmi ^ d 
the Bar. Chapter V. Appeals from the Colonies. Chapter VI. Tmperiah Statutes 
relating to the Colonies. Section i. Imperial Statutes relating tp the Colonies 
in general ; Section 2. Subjects of Imperial Legislation relating to the 
in general ; Section 3. Imperial Statutes relating to particular Colonies, 'io.pical 
Index of Cases decided in the Privy Council on appeal from the Colonies,' the 
Channel Islands, and the Isle of Man. Index of some Topics of English ,Law 
dealt with in the Cases. Topical Index of Cases relating to the Colonies dea 4 f^ 
in the English Courts otherwise than on appeal from the Colonies. Index of 
Names of Cases, Appendix I. Appendix II. General Index. 

Tarring’s British Consular Jurisdiction in 

the East. 

With Topical Indices of Cases on Appeal from, and relating to, Consular Courts and 
Consuls ; also a Collection of Statutes concerning Consuls. By C. J. Tarring, 
M.A,, Chief Justice of Grenada. In 8vo, price ys. 6 L, cloth. 1887. 

Tarring’s Analytical Tables of the Law of 

Real Property. 

Drawn up chiefly from Stephen’s Blackstone, with Notes. By C. J. Tarrij^^t^, 
the Inner Temple, Barrister -at-Law. In royal 8vo, price 5 j., cloth. 1882. 

“Great care and considerable skill have been shown in the compilation of these tables, which 
will be found of much service to students of the Law of Real Property .” — Law Tunes, 

TaswelLLangmead’s English Constitu= 

tional History. 

From the Teutonic Invasion to the Present Time. Designed as a rt^t-bgoh for 
Students and otheis.^ By T. P. Taswell-Langmead, B.C.L., of LincoIi[?s 
Barrister-at-Law, formerly Vinerian Scholar in the University and late Pr^g^r^r of 
Constitutional Law and History, University College, London. S^h^ edition, 
Revised throughout, with Notes. By Philip A. Ashworth, Baife^at-.fcaw ; 
Translator of Gneist’s “ History of the English Constitution.” In 8vo, pri^e 15J,, 
cloth. 1905. 

Thomas’s Leading Statutes Summarised^ 

..For the Use of Students. By Ernest C. Thomas, Bacon Scholar of the Honi 
Society of Gray’s Inn, late Scholar of Trinity College, Oxford ; author of “ Leading 
Cases in Constitutional Law Briefly Stated.’’ In one volume, 8vo, price 9 .jjiji 9 ioth. . 187^ 
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TEVENS AND" HAY]JES’ LAW PUBLICATIONS. 

\ ’ ^ _ 

, - k: ^ Second Edition^ in 8 i‘ 0 , price 7s. Qd., cloth,- , 

rSH?:.:LiW OF NEGOTIABLE SECURITIES. SU Lecture3*?^vered at'^ 

• i^uest of the Co^cil of Legal Aiiication. By His Hoiiop' Jatlge Wrulrs. . 

^ j[% royal 8 vo, price 21s., cloth ^ ll 

T^IflS^RY AND LAW OF FISHERIES. Ty a. Moorb and^l 


e:rt Si 


Mooee, of the l^uer Temple, Barristers-at-Law.^ 

Second Edition, in 8 vo, price 10s. 6 d., cloth. 


^ 'x becoTUi pj'Ution, %n qvo, price LUs. ba., clot/i, L 

TH« PRINCIPLES OF COMMERCIAL LAW. With Appendix of Statutes,^ 

Annotated by means of References to the Text. B}^ Joseph Hurst and Lord Robert Ceoil, 
of the Inndr TemplS, Barristers-at-Law. Second Edition, by Joseph Hurst. 

* Just Published. Third Edition, in royal 8vo, price ^\s., cloth, 

^ PREMISE ON THE TLAW & PRACTICE RELATING TO INFANT^.- 

By l^iWrBALu H. Simpson, M.A., Barrister-at-Law. Third Edition, by E. J. Elgood, 
B.C.L., Barrister-at-Law. 

Fourth Edition, in royal 8 vo, pries 30s. 

THE MW OF LANDLORD AND TENANT. By Edgar FoI, of the Inner 

Temple, Barrister at- Law. 

In One large Vol., 8 oo, price 32s., cloth, 
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,A liffiGtSTERIAL AND POLICE GUIDE : Being tP’^feute Law relatiiiS^ 

to the Procedure, Jurisdiction, and Duties of Magistrates and Police Authorities in the Metro- 
polis and%in the Country. With an Introduction, showing the General Procedure before 
Magistrates both in Indictable and Summary Matters. By Henry C. Greenwood, 
Stipendiary Magistrate for the District of the Statford«hire Potteries, and Temple CHEVAL^iiER 
Chief Clerk to the Mir’-tr’C:' at Lambeth Police Court, London. Third Edition, 
Session 52 & .T-l Vi s*. 1 the Cases decided in the Superior Courts to the End 
^Jtl^^^ 1880, revised and enlarged, by Temple ChevAllier Martin. 

C- Second Edition, in 8 vo, price 25s,, cloth, 

RI^^CAL TREATISE ON THE LAW RELATING TO THE 

lATIl^ -VteSfi RAILWAY, ' GAS, DOCK, HARBOUR, TRAMWAY, BRIDGE, PIER, 

By J, H. Balfoi/r 


Q '- FT^jC'^RPORATlONS, TO THE RELIEF OF THE POOR.. 

-Mi-Ule Temple, K.C. 

Ninth Edition, in 8 vo, price 155., cloth, 

L OF THE PRACTICE OF THE SUPREME COURT OF 

^UMfSKTURE IN THE QUEEN’S BENCH ano CHANCERY Divisions. Intended for the 
Use'm Students and the Profession. Ninth jEdition. By Charles Thwaites, Soli6!tor. 

W Ninth Edition, in 8 vo,^rice Qs., cloth, 

r EPITOME OF LEADING COMMON LAW CASES: With some sffort 

I Notes therecn^chiefly intended as a Guide to Smith’s Leading Cases. Ninth Edition. By 
mi^LES Thwites. Solicitor. 



